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STATEMENT OF THE ISSUES 

1. Did the Department fail to present required ICWA expert testimony at the

Termination Hearing?

2. Should the District Court's decision be reversed because the termination

hearing transcript, the Minute Entry and the Order conflict with each other?

3. Did the Department fail to prove beyond a reasonable doubt that it made

active efforts to reunify Father and Child?

STATEMENT OF THE CASE 

A.M., the birth father of P.T.D., ("Father") appeals Order terminating his

parental rights ("Order"). (Appendix A).

On May 29, 2015, The Department of Public Health and Human Services

("Department") filed a Petition for Emergency Protective Services, Adjudication

as Youth in. Need of Care and Temporary Legal Custody with regard to P.T.D

(the "Child") (D.0 DOC. 13). The Department believed that the Child was

subject to the Indian Child Welfare Act ("ICWA") and sent a notice of the

hearing to the Fort Peck Indian Tribe on June 3, 2018 (D.C. DOC 16). The

District Court held the Show Cause hearing on the Petition on June 22, 2015.

The Father was present with counsel. Both birth parents stipulated to the Child

being adjudicated as a youth in need of care (6/22/15 Hrg Tr, p. 3). An ICWA

expert testified at the hearing in support of the Petition and regarding the



appropriateness of the placement (6/22/15 Hrg Tr, p. 4: 14-25, p. 5: 1-23). The

Dispositional Hearing was held on July 2, 2015 at which time the District Court

granted the Department's request for temporary legal custody (D.C. DOC 32).

The District Court extended Temporary Legal Custody on January 12,

2016 (D.C. DOC 38) and on July 11, 2016 (D.C. DOC 47). Because the

placement had changed, an ICWA expert testified at the July 11, 2016 hearing

that this current placement was appropriate under ICWA (7/11/16 Hrg Tr, p. 10:

14-25; p. 11: 1-23). Also during this hearing, the Department raised the issue

that the Father had not completed a paternity test and therefore the Department

did not know whether he was the Child's biological father (Id. p. 4: 5-11). A

permanency hearing was held on November 14, 2016 (D.C. Doc 52). The Court

approved the Department's permanency plan which was either reunification

with the birth mother or adoption/guardianship. Father was not part of the

permanency plan because a paternity test had not been completed (11/14/16 .Hrg

Tr, p. 4: 7-11; p. 5: 15 — p. 6:13).

The Department filed a Petition to Extend Temporary Legal Custody on

January 12, 2017, as well as a Petition for Termination of Parental Rights of All

Known and Unknown Putative Fathers. The initial date for the termination

hearing was continued to March 20, 2017 (D.C. DOC 59). At the March 20,

2017 hearing, the District Court was informed that the Father's newly assigned
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counsel had filed a motion to continue. That motion was granted without

objection. Also at that hearing, the birth mother signed relinquishment forms.

No testimony was given at that hearing (D.C. DOC 63). The Termination

Hearing was held on April 10, 2017. The Father was present by JVN, with

counsel. There was no ICWA expert testimony at the termination hearing. At

the end of the hearing, the District Court terminated Father's parental rights

(D.C. DOC 68) and issued an Order regarding same on April 25, 2017 (Exhibit

A). Father filed a timely appeal.

STATEMENT OF THE FACTS

Concerns regarding alcohol abuse by birth mother led to the

Department's removal of the Child from the birth mother's care in March of

2015 (D.C. DOC 1). The Child is an Indian Child subject to the Indian Child

Welfare Act. Accordingly, the Department sent. Notice to the Fort Peck Tribe

(D.C. DOC 4). Tribal Court awarded legal custody of the Child to Valerie

Blackcrow (D.C. .DOC 9) and the Department dismissed its case.

At the time of the Child's removal on or about M.ay 19, 2015, the birth

mother was incarcerated and the Child was living with his maternal aunt. On

May 19, 2015, Valerie Blackcrow gave up legal custody of the Child while the

birth mother was incarcerated for alcohol related actions (D.C. DOC 13). On

May 29, 2015, The Department of Public Health and Human Services
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("Department") filed a Petition for Emergency Protective Services, Adjudication

as Youth in Need of Care and Temporary Legal Custody with regard to P.T.D .

(th.e "Child"). The Father is listed as the "putative father." (D.C. DOC. 13).

Notice of the hearing to the Fort. Peck Indian Tribe on June 3, 2018 (D.C. DOC

16). At the June 22, 2015 Show Cause hearing, both parents stipulated to the

Child being adjudicated as a youth in need of care (6/22/15 Hrg Tr, p. 3). An

ICWA expert testified at the hearing in support of the Petition and regarding the

appropriateness of the placement (6/22/15 Hrg Tr, p. 4: 14-25, p. 5: 1-23).

The Dispositional Hearing was held on July 2, 2015 at which time the

District Court granted the Department's request for temporary legal custody

(D.C. DOC 32). For the hearing, the Department prepared a treatment plan for

the birth mother, but not for the Father. The District Court asked the

Department what its position was regarding placing the Child "with the birth

father." The Department witness responded:

"The father is working with placement. He has bad limited
contact with the child. So they are doing visits to get the
child more comfortable with the father."

(7/2/15 Hrg Tr, p. 7: 1-4). The District Court asked the father's attorney

whether that was her understanding and she replied, in essence, that that was her

understanding (Id: 7-15).
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The Department filed a Status Report on August 27, 201.5, in which the

Department reported, among other information, that the Department had been

unable to maintain contact with the Father, who could be a possible placement

for him (D.C. DOC 34). Another Status Report was filed on October 27, 2017,

in which the Department reported that it had sent a certified letter that had been

received, to the Father's last known address on October 1, 2015, but had not

heard from him. (D.C. DOC 35). On December 22, 2015, the Department filed

a Petition To Extend Temporary Legal Custody. As to the Father, the Affidavit

of the Child Protection Specialist filed with the Petition recounts only what was

stated in the October 27, 2017 Status Reports. No Department efforts, other

than the sending of one letter, are described in the Affidavit. There is no

mention of paternity testing. (D.C. DOC 36).

The Department filed another Status Report with the Department on

March 4, 2016. That report repeats the same information that was in the first

two reports. The Department sent a letter on October 1, 2015 and has not heard

from the Father. No other Department efforts are described. There is no

mention of paternity testing (D.C. DOC 40). As described in the Status Report

the Department filed on April 14 of 2016, the Department sent another letter

certified letter to the Father on March 25, 2016, which letter was signed for, and
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the Father had not made contact with the Department (D.C. DOC 41). There is

no mention of paternity testing or any other efforts made by the Department.

In the Affidavit filed with the Petition to Extend Temporary Legal

Custody, filed on June 9, 2016, the Department noted that, although the

Department had been unable to maintain contact with the Father, the Father's

attorney had contacted him through Facebook and provided two telephone

numbers for the Father, and the Department was able to contact him. The Father

agreed to a paternity test and the Department reports a paternity test was

scheduled (D.C. DOC 43). On June 14, 2016, the Department filed another

Status Report and a Notice of Change of Placement. In that report, the

Department informed the District Court that it had had to change the placement

to a non-IWCA placement. Department also noted that it was awaiting the

results of paternity testing for the Father and that it had already conducted a

Seneca Search for the Father's extended family members. (D.C. DOC 45).

During the July 11, 2016 hearing on the Petition to Extend Temporary

Legal Custody and Change of Placement, the Department witness testified that

she had set up a paternity test in Glasgow two or three weeks ago and she

testified the Father had said he could get a ride to Glasgow. She provided no

testimony as to why that. test had not taken place. She testified that during the

week of the hearing, testing opportunities had existed in both Havre and
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Glasgow, but she had not been able to get a hold of the Father. She did not

provide any evidence of what methods she used to try to get ahold of the Father

or how often she made attempts. She also testified she would continue to work

on getting a test scheduled (7/11/16 Hrg Tr, p. 7:7-25, p. 8: 1-2). The Court

inquired of the witness as to when the issue arose that the Father might not be

the father. The Department witness responded that the issue had been ongoing

and that the Father was trying to get his name on the birth certificate, that he had

been unable to do that, so lie needed to do a DNA test (7/11/16 Hrg Tr, p. 9:16-

25). Because of the change in placement, the hearing also included testimony of

an ICWA expert, John Cauliflower, regarding the appropriateness of the

placement under ICWA. Mr. Cauliflower testified that the placement was

appropriate under the circumstances (7/11/16 Hrg Tr, p. 1.0:13-25, p. 11:1-23).

During the Permanency Plan hearing conducted on November 1.4, 2016,

the Department witness testified that the Father was not part of the permanency

plan because a paternity test had not been completed. She did testify that the

Father had indicated a willingness to parent the Child. Regarding the efforts the

Department to assist the Father in accomplishing a paternity test, the Department

witness testified that multiple attempts had been made to complete a paternity

test. She testified that she had made at "least three scheduled appointments" for

the Father to come to the office of "to meet John in the Wolf Point area."
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(11/14/16 Hrg Tr, p. 5:18-24; p. 6:6-10). Again, there is no testimony offered as

to how many attempts had been made or how those attempts were made. There

is no testimony as to why the Father did not keep the scheduled appointments or

if he notified anybody that he could not keep the appointments.

The initial date for the termination hearing was continued to March 20,

2017 (D.C. DOC 59). At the March 20, 2017 hearing, the District Court was

informed that the Father's newly assigned counsel had filed a motion to

continue. That motion was granted without objection. Also at that hearing, the

birth mother signed relinquishment forms. No testimony was given at that

hearing (D.C. DOC 63).

The termination hearing took place on April 10, 2017 ("TH"). The

Department witness was Dana Kjersem, child protection specialist, who had

taken over the case in 2016 from the previous case worker, Hosanna Hotchins

(TH Tr p. 4: 19-22. In regards to the Father, Ms. Kjersem testified that "the

department made attempts to establish that lie is the birth father." (TH p. 5: 7-

1 1 ). When asked what efforts the department made to place the child with the

Father, Ms. Kjersem testified that "at this time we are trying to establish he is

the father to the child. Efforts were made to get a paternity test on — I know,

there where (sic) two scheduled paternity tests and Anthony did not show up. I

think a third one was being worked on but no one could schedule that." When

8



asked "What were the reasons?", she replied, I'm not sure." She was asked,

"Did he offer reasons?", to which she replied, "At that time Hotchins was the

case worker." (TH Tr, p 5 :12-23)

Ms. Kjersem was asked whether the Father indicated any interest in taking

care of the child. She testified that he did not attend a scheduled family

engagement meeting for which he was contacted but he did not participate. She

testified that lie did not offer any explanation for his absence (TH Tr p. 6: 2-11).

Further, she testified Father and Child no contact for two years, and prior to that

she did not think he was in Child's life since birth." (TH Tr p. 7: 4-9).

When asked how many communications she had with the Father since she

took over the case in the middle of 2016, she testified that she had "not spoken

with him." She stated that she obtained a telephone number from the family

engagement coordinator, but she was not able to reach him on that number. (TH

Tr p. 7:15-25). Ms. Kjersem was asked about how may efforts she made to

reach him. She testified that she called a couple of times but as it was a non-

working number, she did not make further attempts to call that number. She

testified that she had never heard from the Father and that he had never indicated

to her any interest in parenting the Child (TH Tr p. 8: 2-18).

On cross-examination by Father's attorney, Ms. Kjersem acknowledged

that this was an ICWA case and that the Department had to make active efforts
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regarding Indian children and biological parent. (TH Tr p. 11: 1-4) The

Father's attorney questioned her regarding the Department's efforts. She

testified she made "a couple" of phone calls. She thought one letter was sent,

but she was unsure when. When asked whether she made any efforts to contact

Father by utilizing the resources that exist here in Wolf Point, she replied, "No."

(TH Tr p.11 6-25; p. 12:1-8).

Regarding the Department's efforts to set up paternity testing, Ms.

Kjersem testified that Great Falls Medical Services is the company that the

Department used to do paternity testing and that they went to Wolf point, where

Father had indicated he would be able to go. When asked if the Department

made efforts to schedule testing at the Poplar Hospital as that was where the

Father resided, she could not state the exact town in which the testing was set up

(TH Tr 12:22-25, p. 1-25, p. 14: 1-5).

Ms. Kjersem also testified that nothing had been done to facilitate

visitation for the Father because the Department needed to establish paternity

(TH Tr p. 14: 6-24). As to dates for paternity testing, Ms. Kjerstem could not

testify as to specific dates, but she believed it was at the beginning of 2016, but

she could not say for certain (TH Tr p. 15: 1-25). She also testified that she

knew that the Father had acknowledged paternity and that she knew from
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reviewing the file that the birth mother had identified the Father as the birth

father. (TH Tr p. 16: 1-16).

As well, Ms. Kjersem testified that she had no knowledge that the

Department was going to do a home study on Father's residence. She also

testified that she was not sure if the Department made any arrangements to

transport the Father for a DNA test. She testified that she did not make efforts to

made personal contact with the Father at his residence or whether the

Department had made any attempt to make contact with the Father at his

residence (TH Tr p. 18: 1-18). She testified that the Department did not have

information to believe that the Father was involved with illegal drugs or abused

alcohol. And, she testified that she had no evidence to offer that department

made efforts to transport the Father to the family engagement meeting (TH Tr

18: 19-25, p. 19: 1-25, p. 20:1-2).

On redirect, Ms. Kjertem described the efforts the Department made to

contact the Father as:

"Phone calls, letters sent. Court hearings held. Family
meetings scheduled, Foster care committee scheduled, and
invited to or attempted to invite to. Attempted to schedule
paternity testing"

(TH Tr p. 24: 18-21.). But, she testified, he has not attended scheduled meetings,

mail comes back as undeliverable, telephone numbers do not work, and the

Father does not contact the Department. (Id. p. 24: 24-25, p. 25: 1-4).
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During re-cross examination, the Father's attorney established that the

letter shown to her by the Department's counsel, which was supposed to be the

letter returned as undeliverable, did not have Anthony's address on it (TH Tr, p.

27: 11-23) When asked if the Department was willing to transport the Father to

a location to get the DNA test completed, she stated that she could talk with

Great Falls Medical Services and have them go to Anthony (TH Tr p. 27:24-25;

p. 28: 1-2)

The Father's direct testimony begins on page 29, line I through page 37,

line 19. He testified that had lived at the same residence for most of his life. He

had always acknowledged paternity of the Child and that he had sent into the

State his parental acknowledgement to be on birth certificate, but did not get

anything back He called and lie had to send in a $15 money order. He did that

about one month ago. He was supposed to receive a copy with his name on it,

but it has not arrived yet.

He testified that he remembered the Department contacting him to

participate in a DNA test. He did not recall Wolf Point. He testified that they

did contact him about Glasgow Community Center. He was supposed to go

there. He told them I was not going to make it. He told them he did not have

transportation to Glasgow. He testified that his transportation is his
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grandmother's truck, which she also uses for transportation. It is expensive to

drive the 75 miles to Glasgow and back.

He testified that the Department never offered to transport him to get a

DNA test. He also testified that he gave the Department his grandmother's

telephone number and that was always a working number. He lives with his

grandmother. He remembered being invited to the family engagement meeting

but it was not acknowledged. He testified he could not afford to travel to

hearings. He was appearing in Poplar for this hearing because he learned he

could call into JVN and appear by telephone.

The Father testified that he did have a relationship with the Child prior to

involvement by the Department. At first the Child's mother did not

acknowledge him as the father even though she knew he was. Then they started

talking and she would send him Christmas photos. After the Child was

removed, he saw the Child twice. He stated he loves the Child.

He testified that the Department did schedule a home visit, but that no one

showed up. He said that he had not been contact with the new case worker

because he has been in between phones. He has been without a telephone for a

large part of the time this case has been going on. He testified that he had

contacted the previous case worker on a couple of occasions. He met with her

once in Havre.
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At the end of the termination hearing, the District Court terminated the

Father's parental rights. Among other reasons, the District. Court stated that

"[t]he State has engaged in efforts and they were failed by" the Father (TH Tr

p. 46: 8-9). (Emphasis added.) Also, the District Court stated that

"We had testimony from the Indian Chile (sic) Welfare Act
expert supporting this placement or this termination of his
rights. Was that Mr. Cauliflower?"

TH Tr p. 46: 15-18. In answer to the District Court's question regarding Mr.

Cauliflower, the Department's attorney replied "yes.".

The District Court issued its Order on April 25, 2017. In its Findings, the

District Court wrote:

"4. The Department has made reasonable efforts to attempt
reunification, but by failing to provide necessary
information, the putative father has frustrated the
Department's efforts to establish paternity and form a
treatment plan.
5. Based on the testimony presented at hearing, the
affidavit in support of the petition, and previous testimony
by the ICWA expert, the Court finds that termination is in
the child's best interest.

Order, p. 2. (Emphasis added.) The Minute Entry from the termination hearing

states that the "Department made "active efforts." (D.C. DOC 68). There is no

finding in either the District Court's oral pronouncement or the Order that

"continued custody of the child by the parent or Indian custodian is likely to

result in serious emotional or physical damage to the child." The Order also
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does not contain any reference to any burden of proof that the Department must

meet to support termination. The record reflects no changes or amendments to

the Order.

SUMMARY OF THE ARGUMENT

Reversal of the District Court's order termination the Father's parental

rights is required for because the Department did not present sufficient evidence

to terminate the Father's parental rights under ICWA. First, the Department

failed to present statutorily required ICWA expert testimony at the termination

hearing. Both 25 U.S.C. 1912(f) of ICWA and §41-3-609(5), MCA required that

the Department present expert testimony regarding whether the continued

custody will result in serious emotional or physical damage to the Child. It

cannot disputed that the Department did not present ICWA expert. testimony at

the termination hearing.

Second, the District Court's Oral Decision, the Minute Entry and the

Order Conflict with each other. While an oral judgment may take precedence

over a written judgment, because in this case all three conflict with each other,

one cannot determine on the face of the record which version of the decision

was the intended version.

Third, the Department failed to prove beyond a reasonable doubt that it

had made "active efforts" as required by 1C WA, The substantial evidence in the
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record compels the conclusion that a rational trier of fact would come to the

conclusion that the Department did not take make any efforts beyond what it

would normally do in a non-ICWA case. Rather the Department blamed the

Father for his perceived lack of effort to contact the Department and put all

responsibility on him.

STANDARDS OF REVIEW 

The Montana Supreme Court reviews the district court's findings of fact

to determine whether they are clearly erroneous. In re K.A., 2016 MT 27, ¶ 19,

382 Mont. 165, 365 P. 3d 478; In re A.S., 2016 MT 156, ¶ 11, 384 Mont. 41, 373

P. 3d 848. A finding of fact is clearly erroneous if it is not supported by

substantial evidence, if the trial court misapprehended the effect of the evidence,

or if a review of the record convinces the Court that a mistake has been

committed. In re.J.C., 2008 MT 127, ¶ 34, 343 Mont. 30, 183 P. 3d 22; In re

K.A., ¶ 11; In re A.S., ¶ 19.

The Court reviews a district court's conclusions of law to determine

whether they are correct. In re D.B. 246, ¶ 18, 339 Mont. 240, 168 P. 3d 691.

The Court reviews a district court's ultimate decision to terminate parental

rights for abuse of discretion. In re D.B., ¶ 17; In re K.A. 1119, In re A.S., ¶ 11.
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"A district court abuses its discretion when it acts arbitrarily, without

employment of conscientious judgment, or in excess of the bounds of reason,

resulting in substantial injustice." In re K.A., 1119.

ARGUMENT 

DID THE DEPARTMENT PRESENT SUFFICIENT EVIDENCE

TO TERMINATE THE FATHER'S PARENTAL RIGHTS UNDER

ICWA?

There is no dispute that ICWA applies to this case, and therefore, the

Department must meet the higher burden of proof that must be satisfied before a

court can terminate parental rights of the parents of an Indian child. In addition,

both ICWA and Montana law require that an 1CWA expert provide specific

testimony at termination hearings in ICWA cases. In this case, the Department

failed to demonstrate beyond a reasonable doubt that it had made active efforts

to reunify the Father and the Child. Further, the Department railed to present the

required ICWA expert testimony at the termination hearing.

A. The Department Failed To Present Required ICWA Expert
Testimony at the Termination Hearing.

ICWA at 28 U.S.C. 1912(f) and § 41-3-609(5), MCA, makes it clear that

1CWA expert testimony is required during a tennination hearing. The ICWA

expert "is required to testify that the continued custody of the child by the parent

or Indian custodian is likely to result in serious emotional or physical damage to

the child." § 41-3-609(5), MCA. Although the District Court references ICWA
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expert testimony both in its oral pronouncement of judgment at the hearing and

in the Order, the ICWA testimony to which the District Court refers is the

testimony of Mr. John Cauliflower (TH Tr p. 46: 1.5-18) during the July 11,

2016 hearing, where he testified that the changed placement was appropriate

under ICWA. There is a reference during Ms. Kjersem's testimony to ICWA

expert testimony being taken during the March 20, 2017 hearing, which was

scheduled to be a termination hearing. However, that hearing was continued and

no testimony was taken during the March 20, 2017 hearing. There was no

ICWA expert testimony.

At no time during any hearing related to the termination of the Father's

parental rights did an ICWA expert testify in accordance with the requirements

of ICWA and Montana law. Because the Department failed to present required

ICWA expert testimony, the District Court's decision must be reversed.

B. Because the District Court's Oral Decision, the Minute Entry and the
Order Conflict, the District Court's Decision Should Be Reversed.

The District Court's oral judgment at the end of the termination hearing, the

Minute Entry, and the Order conflict. According to the hearing transcript, in its

oral judgment, the District Court stated that the Department "made efforts." The

Minute Entry states that the Department "made active efforts," and the Order

states the "Department has made reasonable efforts." The correct standard
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under IOWA is "active efforts." In Re D.S.B. and D.S.B, 2013 MT , ¶ 13,

370 Mont. 37, 40, 300 P. 3d 702, 704.

District courts may correct clerical errors in judgments through a nunc pro

tune order. Slate v. Lane, 1998 MT 76 1145, 288 Mont. 286, 957 P. 2d 9. None

was entered in this case. However, even if one were to determine that a nun pro

tune order was not necessary because an oral judgment prevails over a written

judgment, in this case, there is a conflict between the written accounts of the oral

judgment — between the Minute Entry and the hearing transcript. Because of

these conflicts, one cannot determine on their face, as to what was actually

decided. Id. Therefore, the conflicts present more than just a mere clerical error.

For the reason that there are conflicts between the Order, the hearing transcript

and the Minute Entry in the description of "efforts", the District Court's decision

must be reversed to resolve the conflicts.

However, even if the Court determines that the Minute Entry should prevail,

the Department failed to meet its burden of proof.

C. The Department Failed To Prove Beyond a Reasonable Doubt That It
Made Active Efforts to Reunify Father and Child.

In in Re D.S.B. and D.S.B, supra, that "[a]ctive efforts" implies a heightened

responsibility compared to passive efforts. (citations omitted). Although the

State cannot simply wait for the parent to complete a treatment plan under the

IOWA, a court may consider the parent's failure to participate when determining
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whether the State had made 'active efforts." (citation omitted). In Re D.S.B. and

D.S.B., 2013 MT , ¶ 15, 370 Mont. at 40, 300 P. 3d at 705. In this case,

although one can complain that the Father could have been more active, the

Department's efforts were passive and untimely. And, the Father did not refuse

to participate; indeed he made efforts to contact the Department, he tried to get

his name on the Child's birth certificate, he indicated he wanted to parent the

Child, and he visited the Child early on in the case.

The Department knew from the outset of the case that the Father was a

putative father because that is how he is described in the affidavit accompanying

initial petition, which was filed at the end of May 2015. Although he is

described as a putative father because his name was not on the Child's birth

certificate, there seems to be no question in the Department's mind that he is the

biological father. He is described as the birth father by the Court without

correction by the Department. Not until the July 11, 2016 hearing did the

Department testify during a hearing that paternity was an issue, over a year after

removal of the Child.

A review of the Department's efforts with regard to the Father reveals that

initially the Department had the Father working with the placement to become

familiar with the Child. In the Status Report filed on October 27, 2015, the

Department notes that the Department sent the Father a letter, which was
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received. There is no description of what iiie Department told the Father in the

letter. The next effort undertaken by the Department as described by the

Department's filings comes in the April 14, 2016 Status Report where the

Department notes that it sent a second letter to the Father on March 25, 2016.

There is no mention of paternity testing. Thus, in seven months, since the June

22, 2015 Show Cause hearing, the Department sent the Father two letters.

The Department's next contact with the Father is described in the Affidavit

filed with the Petition to Extend Temporary Legal Custody filed on June 9,

2016. The Father's attorney provided contact information for the Father because

the Father's attorney had taken the initiative and contacted the Father through

Facebook. Now there is a mention of paternity testing — the Father agreed to do

this. There is no evidence in the record that prior to this contact by the

Department, the Father even knew that he had to have a paternity test.

The Department set up a paternity test in Glasgow some time prior to the July

11, 2016 hearing. Thus, the first paternity test is not scheduled until almost a

full year after the Show Cause hearing. During this hearing, the Department

witness first testifies about the paternity issue and she testifies that the Father

had been trying to get his name on the birth certificate, but he had been unable

to do that so there had to be a paternity test. By November of 2014, the

Department has excluded the Father from the permanency plan for the Child
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because a paternity test has not been completed. The Department testified that

another test had been scheduled and missed. A third was never actually

scheduled. The testing arrangements were done through Great Falls Medical.

The Department was not able to offer any evidence as to why the Father missed

the two appointments. The Department was not able to state any details about

the second test, where it was to occur, when, why it did not happen, etc.

Thus, by the time the Department excluded the Father from permanency

planning in November of 2016, it had sent the Father two letters and had made a

couple of telephone calls to the Father that were unsuccessful in terms of

contact. It had had at least one call with the Father. Those were the extent of

the Department's efforts to contact the Father or to assist him with either getting

his name on the birth certificate or with overcoming barriers to accomplishing

paternity testing.

Although the Father's attorney had been able to contact the Father through

Facebook, there is no evidence that the Department tried Facebook as a method

of contact. Also, the Department testified that it did not utilize community

resources to try to contact the Father and that it did not try to make personal

contact with him at his residence. The Department did not offer to transport the

Father to paternity testing or to make sure that paternity testing to occur in

Poplar. Simply put, the Department did not try very hard to contact the Father.
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Certainly, there were issues with the Father's telephone, but he testified that

his grandmother's telephone always worked. There is no evidence in the record

to inform the Court what telephone numbers the Department used and which

numbers belonged to his grandmother and to him. He testified he had always

lived at the same address. He testified the Department was going to do a home

visit but did not show up. He also testified that he had transportation issues and

that he had told whomever contacted him for the Glasgow paternity test that lie

could not make it.

The Department in effect put all of the responsibility on the Father to

maintain contact with the Department and to accomplish paternity testing other

than making arrangements with Great Falls Medical. Several telephone calls,

two letters, and arranging for two paternity tests over the course of sixteen

months does not reflect the heightened responsibility required for active efforts

in an 1CWA case. The Department could have done more and should have done

more to assist the Father. In the course of 16 months, the Department could

have reached out through Facebook to the Father. The Department could have

visited his home. The Department could have utilized community resources.

Recall, that for almost the first year of the case, the Department managed to send

only two letters.
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When faced with the substantial evidence in the record regarding the very

few efforts the Department made over the course of two years and the

substantial evidence regarding the multiple efforts it could have made but did

not, none of which efforts were expensive, impractical or required herculean

efforts, the District Court erred when it determined that the Department's paltry

efforts constituted active efforts beyond a reasonable doubt. He also focused

solely on the Father and put all of the responsibility on him for lack of contact

with the Department and put the blame on him for the fact that paternity testing

had not been completed. The Court should reverse the District Court's decision.

CONCLUSION 

For the reasons stated above, the Court should reverse the District Court's

decision terminating Father's parental rights and remand the matter to the

District Court with instructions to reinstate Temporary Legal Custody and to

make active efforts to assist the Father to accomplish paternity testing or to

place his name on the Child's birth certificate..

Respectfully submitted this 7th day of March, 2018.
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Susan Callaghan
Attorneys for Appellant
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