
UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION

LESLIE ROMERO,

                        Plaintiff,

v.

WOUNDED KNEE, LLC d/b/a SIOUX-PREME
WOOD PRODUCTS, a South Dakota limited
liability company, WOUNDED KNEE
COMMUNITY DEVELOPMENT
CORPORATION, a South Dakota corporation,
and MARK ST. PIERRE,

                         Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

        Case No.  5:16-cv-05024-JLV

MEMORANDUM IN SUPPORT OF
PLAINTIFF’S MOTION TO STRIKE,

MOTION TO DEEM REQUESTS
FOR ADMISSIONS ADMITTED,

MOTION FOR DAMAGES
HEARING DATE, AND MOTION

FOR SANCTIONS

COMES NOW Plaintiff, Leslie Romero, by and through Sara Frankenstein of Gunderson,

Palmer, Nelson & Ashmore, LLP, her attorneys, and pursuant to Fed. R. Civ. P. 37, respectfully

submits this Memorandum in support of her Motion to Strike, Motion to Deem Requests for

Admissions Admitted, Motion for Damages Hearing Date, and Motion for Sanctions in the

above-captioned matter.

INTRODUCTION

Through this case, Wounded Knee Community Development Corporation (“WKCDC”)

has utilized dilatory tactics to stall the progress of the case and has largely failed to abide by the

Rules of Civil Procedure.  In addition to these other issues, WKCDC now willfully disobeys this

Court’s Order requiring the parties undergo discovery to be able to adequately address the

exhaustion of remedies and sovereign immunity issues raised in WKCDC’s  Motion for Relief

from Default Judgment.  Because WKCDC’s actions prevent this Court from having an adequate

Case 5:16-cv-05024-JLV   Document 59   Filed 01/24/18   Page 1 of 19 PageID #: 342



2

basis to make a determination as to the validity of WKCDC’s claims, the Plaintiff respectfully

requests this Court grant the relief requested herein.

FACTUAL BACKGROUND

The Plaintiff filed her case alleging sexual harassment and other related claims against

the Defendants on April 21, 2016.  (Doc. No. 1).  After the Defendants failed to respond to the

Complaint, the clerk entered judgment against them. (Doc. No. 14).  The Plaintiff moved for

default judgment on December 15, 2016 and the Court granted it on June 5, 2017. (Doc. Nos. 26,

27).  The Court scheduled a hearing to determine the Plaintiff’s damages for September 29,

2017. (Doc. No. 30).  However, months after the entry of the Court’s Order setting the hearing

date, counsel for Wounded Knee Community Development Corporation (“WKCDC”) filed a

notice of appearance and moved to reschedule the hearing on damages. (Doc. Nos. 32, 33).  The

Plaintiff objected and the Court denied WKCDC’s request. (Doc. 33).

The night before the hearing, WKCDC filed a “Motion for Relief from Default

Judgment,” arguing the Plaintiff failed to exhaust tribal court remedies and that WKCDC was

immune from suit based on sovereign immunity principles. (Doc. No. 41).  The Court entered a

Text Order rescheduling the hearing to October 18, 2017 and setting deadlines for the Plaintiff’s

Response to WKCDC’s motion and WKCDC’s Reply. (Doc. No. 49).  The Plaintiff timely filed

her Response to the Motion for Relief from Judgment. (Doc. No. 50).  In that Response, the

Plaintiff requested time to complete discovery so as to allow both the Plaintiff to defend and

WKCDC to substantiate WKCDC’s claims as to entitlement to dismissal based on tribal court

exhaustion and tribal sovereign immunity. Id.   WKCDC failed to file a Reply as required by the

Court’s Text Order.
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On October 16, 2017, this Court entered a Text Order cancelling the October 18, 2017

hearing.  On November 21, 2017, the Court, after informally communicating with the parties,

entered an Order which stated:

On or before February 14, 2018, the parties shall complete all discovery
regarding tribal sovereign immunity and tribal court exhaustion issues.

On or before March 16, 2018, [WKCDC] shall file a brief regarding tribal
sovereign immunity and tribal court exhaustion.

On or before April 6, 2018, plaintiff shall file a response brief.

On or before April 20, 2018, [WKCDC] shall file its reply.

(Doc. No. 54) (emphasis added).  These deadlines resulted from a meeting between counsel for

the Plaintiff and counsel for WKCDC on November 16, 2017.

At this meeting, the undersigned asked Attorney Dubray if we could agree to provide one

another responses to written discovery requests within 15 days or anything less than 30 days in

order to move the case along and shorten the discovery phase. See Frankenstein Aff. at ¶ 2(a).

Attorney Dubray refused. Id.  The undersigned asked Attorney Dubray if we could agree to

assert no objections to discovery requests so that there would be no need for motions to compel.

Attorney Dubray refused. Id. at ¶ 2(b).  The undersigned asked if we could agree to at least not

object to relevancy, as all my discovery requests would be targeted as the Court required. Id.

Attorney Dubray refused. Id.  The undersigned asked Attorney Dubray if we could agree to meet

and confer about any of her discovery objections before the deadline to respond runs. Id. at ¶

2(c).   Attorney Dubray agreed to meet and confer regarding any objections she had to our

discovery requests prior to the 30 days in which she had to respond to the discovery requests. Id.

Also at that meeting, the undersigned asked Attorney Dubray if we could agree that her

answers to discovery would be in detail, not vague, not ambiguous, would accurately admit or
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deny, and would include legal authority when requested. Id. at ¶ 2(d).  Attorney Dubray

indicated that she did not play discovery games and agreed to make good faith efforts to

adequately answer discovery requests without delay and to lessen any need to move to compel.

Id. The undersigned then went on to indicate that Tribal Council resolutions are not easily found,

and other tribal authority is difficult to obtain. Id. at ¶ 2(e).  Attorney Dubray acknowledged the

same. Id.  The undersigned asked her to agree to supply me any tribal authority if she relied

upon it.  Attorney Dubray agreed to do so. Id.

The undersigned also asked Attorney Dubray if we could agree to informally exchange

all information she or her client had, similar to exchanging initial disclosures, within 20 days,

specifically regarding information that she would use in her briefing regarding tribal court

exhaustion and sovereign immunity. Id. at ¶ 2(f).  Attorney Dubray stated that all discovery she

would be relying upon would be attached as exhibits to the motion to dismiss she was going to

file the following Monday, November 20, 2017. Id. Attorney Dubray indicated we should send

requests for production for anything else. Id.

Later in that meeting, the undersigned asked Attorney Dubray who would be answering

discovery for Defendant WKCDC. Id. at ¶ 2(g).  She indicated it would be the WKCDC board

president, Frank Ecoffey. Id.  The undersigned then asked Attorney Dubray who would be the

most knowledgeable person for Defendant. Id. at ¶ 2(h).  She indicated Frank Ecoffey. Id. The

undersigned also asked Attorney Dubray what tribal agency she believes could answer the

question with finality whether the WKCDC is an arm of or owned by the Tribe. Id. at ¶ 2(i).

Attorney Dubray said she did not know right now. Id.  The undersigned then asked whether we

could inspect WKCDC’s records. Id. at ¶ 2(j).  Attorney Dubray refused. Id.
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Based upon these representations, the undersigned asked Attorney Dubray to agree to a

90-day discovery period, with the understanding that if a motion to compel was required, it

would push the deadlines back. Id. at ¶ 2(k).  She agreed. Id.  Attorney Dubray indicated that

despite the Court’s Order and discovery moving forward, she would be filing a motion to dismiss

the following Monday, November 20, 2017. Id. at ¶ 2(l).   Rebecca Mann and the undersigned

did our best to persuade Attorney Dubray to instead follow the Court’s Order, engage in targeted

discovery first, and only thereafter file a brief. Id.  Rebecca Mann and the undersigned

repeatedly indicated that we believe the spirit of the Court’s email was for us to agree to

deadlines by which both sides would exchange targeted discovery on tribal court exhaustion and

sovereign immunity, and only thereafter further brief the issue. Id.  After some discussion,

Attorney Dubray said she would think about that and may or may not file her brief on Monday.

Id.

By the end of the meeting, Attorney Dubray and the undersigned agreed to complete

targeted discovery within 90 days, understanding a motion to compel may move the date back.

Id. at ¶ 2(m).  We agreed WKCDC’s brief would be brought within 120 days, Plaintiff would

respond within 21 days thereafter, and WKCDC would reply 14 days thereafter. Id.  Attorney

Dubray reiterated that she was not sure if she would file her brief within 120 days or if she would

do so on Monday. Id.

Later that day, November 16, 2017, the undersigned summarized our meet-and-confer to

law clerk Peter Heidepriem in an email at 4:20pm. Id. at ¶ 3.  Attorney Dubray also emailed at

6:02pm the same day, indicating it was a good summary. Id.; see also Ex. 1 to Frankenstein Aff.

Attorney Dubray indicated in her email that should she file the motion to dismiss, “I must insist

on plaintiff’s response to Defendant DCD Motion according to the Motion rules under the
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FRCP.” Id.  This indicates to the undersigned that if she filed her motion to dismiss before

discovery took place, Attorney Dubray was insisting that Plaintiff must file a response brief

without the benefit of any discovery. Id.

Pursuant to the discussions held by the parties at that meeting, on November 17, 2017,

the Plaintiff promptly served its Interrogatories, Requests for Production of Documents, and

Requests for Admissions on counsel for WKCDC. See Frankenstein Aff at ¶ 4; Ex. 2.

WKCDC’s responses to these discovery requests were due on or before December 17, 2017. See

Fed. R. Civ. P. 33(b)(2); 34(b)(2); 36(a)(3).  WKCDC failed to respond in any manner by the

deadline. See Frankenstein Aff.  at ¶¶ 5, 6.

Prior to filing this Motion, and as required by Rule 37(a)(1) of the Federal Rules of Civil

Procedure, Plaintiff’s counsel made multiple attempts to meet and confer with counsel for

WKCDC to attempt to obtain discovery without this Court’s intervention.  The timeline detailing

these attempts is as follows:

An email by the undersigned to Attorney Dubray on December 19, 2017, at 9:52am,
indicating her client’s responses were due yesterday, and asking when the undersigned
should expect the responses.  The undersigned received no response from Attorney
Dubray. See Frankenstein Aff. at ¶ 7; Ex. 3.

Another email on December 21, 2017, indicating that the undersigned and Attorney
Dubray needed to set up a time to meet and confer regarding the discovery responses due
December 18, 2017.  The undersigned asked if we could have a teleconference on
December 22, 27, 28, 29, January 2, or 3, and asked Attorney Dubray to pick the time. Id.
at ¶ 8; Ex. 3.

Attorney Dubray responded on December 26, 2017, indicating we could have our meet-
and-confer call on January 3, 2018.  The undersigned emailed on January 2, 2018,
indicating I would call her on January 3 at 10:00am. Id. at ¶ 9; Ex. 4.

On January 3, 2018, at 6:47am, Attorney Dubray emailed, indicating she was cancelling
the meet-and-confer teleconference for later that morning, as she would be filing a
motion to dismiss that morning. Id. at ¶ 10; Ex. 4.
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Attorney Dubray filed Defendant’s Notice of Motion and Motion to Dismiss that
afternoon, January 3, 2018 (Doc. 55).

The Court entered a text order on January 4, 2018, at 8:51am MST, holding WKCDC’s
Motion to Dismiss in abeyance pursuant to the Scheduling Order (Doc. 57).

Therefore, at 8:59am on Thursday, January 4, 2018, the undersigned once again asked
Attorney Dubray to meet and confer in another email. See Frankenstein Aff. at ¶ 13; Ex.
5.  The  undersigned  asked  Attorney  Dubray  to  call  that  day  so  that  we  could  meet  and
confer regarding the outstanding discovery she had yet to answer. Id. The undersigned
received no phone call or response. Id.

The following Monday, January 8, 2018, the undersigned emailed once again, indicating
she was disappointed that Attorney Dubray and her clients had not yet responded to the
discovery requests, put off and then cancelled the meeting to confer about them, and had
not responded to the undersigned’s January 4th email.  The undersigned asked if Attorney
Dubray was going to respond to me regarding meeting to confer about the outstanding
discovery requests. Id. at ¶ 14; Ex. 5.  The undersigned received no response.

On January 9, 2018, at 9:56am, the undersigned called Attorney Dubray.  The
undersigned asked her if she planned to answer discovery.  Attorney Dubray stated that
the judge ruled that everything is in abeyance.  The undersigned said no, the Court’s Text
Order said the motion to dismiss is in abeyance, not anything else.  Attorney Dubray said
she talked to the clerk who told her that discovery is also in abeyance.  The undersigned
said she would pull up the Text Order on my computer as we spoke and would read it to
her.  Attorney Dubray then said she was in the middle of something and would have to
call me back.  The undersigned asked her to confirm she would call me back that same
day, and she said she would.  The undersigned memorialized this phone conversation in a
letter, which was emailed to Attorney Dubray at 11:15am on January 9, 2018. Id. at ¶ 15;
Ex. 6.

Attorney Dubray failed to call the undersigned back on January 9, 2018, as she had
promised.  At 5:08pm on January 9, 2018, the undersigned emailed again.  In my email
the undersigned stated that it was now after 5:00pm, that Attorney Dubray had told me
she would call me back yet today yet she failed to do so. The undersigned stated that I
have made numerous attempts to meet and confer with her but I do not get responses, or
she cancels at the last minute, or she gets off the phone quickly promising to call back but
then does not do so.  The undersigned stated that I presume this means that she has no
intention of responding to the outstanding discovery requests.  The undersigned indicated
that the Court’s Text Order placed her motion to dismiss in abeyance pursuant to the
Scheduling Order.  The undersigned stated that she prematurely filed the motion to
dismiss before discovery was concluded per the Scheduling Order, and therefore the
Court is not requiring me to file a response to her motion to dismiss before we obtain the
discovery we need.  The undersigned reiterated that it is not true that the Court put the
Scheduling Order in abeyance, as she tried to tell me on the phone.  The undersigned
asked her to please re-read the Court’s Text Order dated January 4, 2018.  The
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undersigned indicated that even if she misread the Text Order, it did not excuse her
delinquent discovery responses which were due December 20, 2017.  The undersigned
indicated that I would proceed with a motion to the Court regarding her failure to respond
to discovery and failure to meet and confer. Id. at ¶ 16; Ex. 7.

On January 10, 2018, Attorney Dubray emailed back, stating the following:

WKCDC [sic] legal position is that WKCDC is immune from your lawsuit
and I see no purpose in conferring with you on this issue.

WKCDC will not be responding to your discovery request due to their
immunity status and pending Motion to Dismiss.

Id. at ¶ 17; Ex. 7.

WKCDC’s  Motion  to  Dismiss  cites  to  “OST  Ordinance  07-25,  adopted  by  the  OST
Tribal Counsel on July 30, 2007.”  The undersigned’s copy of the OST Tribal Code does
not contain this section, and the undersigned was unable to locate it despite my best
efforts. Id. at ¶¶ 18-20.

As indicated above, Attorney Dubray indicated she would provide the undersigned with
tribal authority if she was going to rely upon it.  The undersigned therefore emailed her
on January 3, 2018, and asked for the OST Ordinance 07-25 she relied upon in her brief.
The undersigned received no response. Id. at ¶ 21; Ex. 9.

On January 11, 2018, the undersigned again emailed, asking Attorney Dubray for this
tribal authority.  The undersigned received no response. Id. at ¶ 22; Ex. 9.

As set forth in detail above, WKCDC has refused to comply with the Federal Rules of

Civil Procedure, this Court’s Order that the parties undergo discovery, and WKCDC’s own

representations made at the November 16, 2017 meeting.  As such, the Plaintiff has no choice

but to seek this Court’s intervention and an Order granting the relief requested herein.

STANDARD

Under the Federal Rules of Civil Procedure, a party seeking discovery “may move for an

order compelling an answer, designation, production, or inspection.”  Fed. R. Civ. P. 37

(a)(3)(B).  A party serving discovery requests may make this motion if the recipient fails to

answer an interrogatory submitted under Rule 33 or fails to produce documents under Rule 34.
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Id.  Additionally, an “evasive or incomplete disclosure, answer, or response must be treated as a

failure to disclose, answer, or respond.” Id. at (a) (4).

 An interrogatory may inquire into any “nonprivileged matter that is relevant to any

party’s claim or defense.” Fed. R. Civ. P. 33; 26 (b) (1). Information need not be admissible in

order to be discoverable, but such requests must be proportional to the needs of the case. Id.  In

a motion to compel discovery, the movant must certify that it has “in good faith conferred or

attempted to confer with the person or party failing to make disclosure or discovery in an effort

to obtain it without court action.”  Fed. R. Civ. P. 37 (a)(1).

ARGUMENT

A. WKCDC’s failure to respond to the Plaintiff’s requests for admission results in
those being deemed admitted.

Per the plain language of Rule 36(a)(3), “a matter is admitted unless, within 30 days of

being served, the party to whom the request is directed serves on the requesting party a written

answer or objection addressed to the matter and signed by the party or its attorney.” Fed. R. Civ.

P. 36(a)(3); See also Volvo Fin. Servs. v. Gartner, 2010 U.S. Dist. LEXIS 43488, at *7 (D.S.D.

May 4, 2010) (“To date, Defendant has not responded to the discovery requests, so the Requests

are deemed admitted under Rule 36(a)(3)”).  Thus, it is well settled that a failure to respond to

requests for admission is deemed to be an admission of the matters set forth and may form a

proper basis for summary judgment. Chess Music, Inc. v. Bowman, 474 F. Supp. 184, 185 (D.

Neb. 1979) (citing Luick v. Graybar Elec. Co., Inc., 473 F.2d 1360 (8th Cir. 1973); Shapiro,

Bernstein & Co., Inc. v. Log Cabin Club Ass'n, 365 F. Supp. 325  (N.D.W.Va.1973); Weva Oil

Corp. v. Belco Petroleum Corp., 68 F.R.D. 663, 666-67 (N.D.Va.1975)).

Plaintiff served her Interrogatories, Requests for Production of Documents, and Requests

for Admissions on WKCDC on November 17, 2017. See Frankenstein Aff. at ¶ 4; Ex. 2.  Per
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Rule 36(a)(3) of the Federal Rules off Civil Procedure, WKCDC’s responses to Requests for

Admission were due thirty days later, on or before December 17, 2017. See Fed. R. Civ. P.

36(a)(3).  As of the date of this Motion, and despite the Plaintiff’s multiple attempts to meet and

confer, WKCDC has failed, and indeed refuses, to provide any response to the Requests. See

Frankenstein Aff. at ¶ 17; Ex. 7.

At no point did WKCDC request an extension for time to respond. Id. at ¶ 5.   Further,

not only did WKCDC fail to respond to the requests for admissions, in an email it flatly refused

to participate in any discovery, despite this Court’s Order stating the parties shall engage in

discovery and that said discovery shall be completed by February 14, 2017. Id. at ¶ 17; Ex. 7;

Doc. No. 54.  To make matters worse, WKCDC waited to inform Plaintiff’s counsel of this

refusal until a significant portion of the designated discovery period had already passed.

As this Court is aware, given the unique procedural posture of this case, the nature of the

discovery sought is not typical.  In fact, considering that a default judgment has already been

entered in this case, the only reason the Plaintiff was forced to request discovery was due to

WKCDC’s untimely and unsupported allegations in the Motion for Relief from Default

Judgment. (Doc. No. 41).  Without the requested discovery, Plaintiff is hindered in her ability to

address the claims made in WKCDC’s Motion for Relief from Default Judgment and the

subsequent Motion to Dismiss WKCDC improperly filed on January 3, 2018 by WKCDC. (Doc.

No. 55).

Further, this Court set a very targeted, shortened discovery period in this case for

purposes of avoiding any further delays stemming from WKCDC.  Throughout this case,

WKCDC has systematically and strategically delayed progress by failing to file an answer to the

Plaintiff’s Complaint, failing to retain counsel despite being advised to do so by the Court and
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then having counsel appear months after the damages hearing had been set, filing motions the

night before the damages hearing and forcing the Court to reschedule, and now refusing to

comply with discovery after a majority of the timeframe to do so has already passed. Thus, any

extension to allow WKCDC to answer discovery would only serve to reward it for its

delinquency by delaying the case even further, resulting in additional prejudice to Plaintiff.

Because this Court has broad discretion to “make whatever disposition is just in the light

of the facts of the particular case,” and based on WKCDC’s failure to provide any response to

the Requests for Admission, the Plaintiff requests this Court deem each request admitted. See

Perfetti Van Melle USA, Inc. v. Midwest Processing, LLC, 2015 U.S. Dist. LEXIS 86779, at *15

(D.S.D. July 2, 2015) (internal citations omitted).

B. WKCDC’s failure to respond to the Plaintiff’s discovery requests results in all
objections being waived.

Likewise, untimely responses to interrogatories results in a waiver of all objections that

could be raised by the nonresponsive party. See Fed. R. Civ. Pro 33 (b)(4).  Such waiver can

only be excused by a finding of good cause by the court to excuse the failure to object. Id.; see

also Black Hills Molding, Inc. v. Brandom Holdings, LLC, 295 F.R.D. 403, 411-12 (D.S.D.

2013) (citing Janis v. Nelson, 2009 U.S. Dist. LEXIS 121086, 2009 WL 5216898, at *8 (D.S.D.

Dec. 30, 2009); Delaney v. Ashcraft, 2006 U.S. Dist. LEXIS 51207, 2006 WL 2080023, at *1

(W.D. Ark. July 25, 2006)). Courts have held the same with regard to failure to respond to

requests for production. See Lindholm v. BMW of N. Am., LLC, 2016 U.S. Dist. LEXIS 54571, at

*7 (D.S.D. Apr. 25, 2016) (citing Heil v. Belle Starr Saloon & Casino, 2011 U.S. Dist. LEXIS

34931, 2011 WL 1256859, at *3 (D.S.D. Mar. 30, 2011) (“[I]f not timely asserted, objections to

discovery requests are waived, unless the court finds good cause to excuse the failure to object. .

.”))
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Again, WKCDC has failed to respond to the Plaintiff’s discovery requests and has

refused to participate in discovery.  Because any extension of time to answer these requests

would prejudice the Plaintiff and reward WKCDC for its malfeasance, the Plaintiff respectfully

requests this Court deem all objections to discovery to be waived.

C. Sanctions are appropriate as WKCDC has willfully disobeyed this Court’s Order
requiring the parties to undergo discovery on the issues of tribal court exhaustion
and tribal sovereign immunity.

In addition to deeming Requests for Admissions admitted and waiving any and all

objections, sanctions against WKCDC are appropriate due to the prejudice caused to the

Plaintiff.  As argued more fully below, the Plaintiff requests sanctions be entered pursuant to

Rule 37 of the Federal Rules of Civil Procedure, or, at a minimum, that WKCDC be held in

contempt for its brazen failure to abide by this Court’s Order.

i. Sanctions under Rule 37 of the Federal Rules of Civil Procedure.

For a court to impose sanctions under Rule 37, “there must be an order compelling

discovery, a willful violation of that order, and prejudice to the other party.” Superior Composite

Structures, LLC v. Parrish, 2012 U.S. Dist. LEXIS 150702, at *28 (D.S.D. Oct. 19, 2012)

(internal quotations omitted). This Rule requires any sanction imposed be “just” and “relate to

the claim at issue in the order to provide discovery.” Perfetti, 2015 U.S. Dist. LEXIS 86779, at

*13-14 (quoting Hairston v. Alert Safety Light Products, Inc., 307 F.3d 717, 719 (8th Cir. 2002)

(citation omitted)).  Again, “Rule 37(b)(2) gives the court a broad discretion to make whatever

disposition is just in the light of the facts of the particular case.” Id. (quoting 8B Charles Alan

Wright et al., Federal Practice and Procedure § 2289 (3d ed. 1998)).

Rule 37(b)(2) provides the following examples of sanctions that the court can impose:
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(i) directing that the matters embraced in the order or other designated facts
be taken as established for purposes of the action, as the prevailing
party claims;

(ii) prohibiting the disobedient party from supporting or opposing designated
claims or defenses, or from introducing designated matters in evidence;

(iii) striking pleadings in whole or in part;

(iv) staying further proceedings until the order is obeyed;

(v) dismissing the action or proceeding in whole or in part;

(vi) rendering a default judgment against the disobedient party; or

(vii)  treating as contempt of court the failure to obey any order except an order
to submit to a physical or mental examination.

Fed. R. Civ. P. 37(b)(2)(A).  Should a court grant sanctions for a party’s failure to respond, it

must order the disobedient party to pay the reasonable expenses, including attorneys’ fees,

caused by the failure unless the failure was substantially justified. Id. (citing Fed. R. Civ. P.

37(b)(2)(C)).

The Perfetti case is similar to the case at hand. Perfetti, 2015 U.S. Dist. LEXIS 86779, at

* 1.  In that case, the plaintiff brought suit seeking a temporary restraining order, preliminary

injunction, and permanent injunction to prevent the defendants from selling goods that were

supposed to have been recycled per their contract. Id. at * 7-8. Despite the court’s notice to the

defendants, the defendants did not appear at any hearings, which eventually resulted in the court

granting a preliminary injunction with a written order requiring the defendants provide the

requested discovery within ten calendar days of the court’s order. Id. at * 11-12.  After it became

clear the defendants were not going to comply with the court’s order regarding discovery, the

plaintiff filed an application for entry of default. Id.  The clerk entered default on liability issues,
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leaving the court to consider the defendants’ lack of compliance with the court’s order and

damages and remedies to which the plaintiff might be entitled. Id. at * 12.

The court noted that the basic requirements to impose sanctions under Rule 37—an order

compelling discovery, a willful violation of that order, and prejudice to the other party—had

already been met because the court had already entered an order granting the preliminary

injunction and mandating discovery in that order. Id. at * 13.  In analyzing the sanctions

available pursuant to Rule 37 of the Federal Rules of Civil Procedure, the Perfetti court noted the

unique procedural posture of that case. Id. at * 14.  In doing so, the court noted “many of the

remedies available under Rule 37(b)(2) do not fit with the status of this case.  For instance,

Defendants have no pleadings to strike, Defendants have raised no defenses, and a stay or

dismissal of the case benefits the Defendants. . . .” Id. at * 15.

Because the court determined that many of the available sanctions were not applicable to

the case, the court determined whether holding the defendants in contempt pursuant to Rule

37(b)(2)(a)(vii) was a valid sanction. Id. In doing so, the court contemplated a $1 million

sanction against the defendants and whether to send the United States Marshal out to seize the

records and take the defendant into temporary custody to be held until he was deposed. Id.  Prior

to making a final determination, the court entered an order mandating defendants appear within

eight days to show cause as to why they should not be held in contempt. Id. at * 16-17.

The case at hand is similar to the Perfetti case in that it also has a unique procedural

posture.  Like the Perfetti case, a default judgment has already been entered against WKCDC.

And, like Perfetti, this Court entered an order on November 21, 2017, stating the parties “shall

complete all discovery regarding tribal sovereign immunity and tribal court exhaustion issues on

Case 5:16-cv-05024-JLV   Document 59   Filed 01/24/18   Page 14 of 19 PageID #: 355



15

or before February 14, 2018.” (Doc. No. 54) (emphasis added).  Thus, the first requirement

necessary to impose sanctions under Rule 37 (an order compelling discovery) has been satisfied.

Likewise, the second element necessary to impose sanctions under Rule 37—a willful

violation of that order—has also been satisfied in this case.  Not only has WKCDC failed to

respond to discovery within the applicable timeline set by the Rule, it also flatly refused to

participate in discovery in any manner despite this Court’s November 21, 2017, order. See

Frankenstein Aff. at ¶ 17; Ex. 7.  WKCDC’s refusal came despite the Plaintiff’s repeated meet-

and-confer attempts reminding WKCDC of the required discovery under the Court order.

Because WKCDC knowingly failed to respond or participate in discovery, the second element

required to impose sanctions under Rule 37 is satisfied.

Finally, the third element necessary to impose sanctions pursuant to Rule 37—prejudice

to the other party—has also been satisfied.  First, as noted previously, WKCDC has failed to

allow this case to progress in any manner since the time the Complaint was filed.  It failed to file

an answer, filed a notice of appearance just days before the hearing on damages after default had

already been entered, filed briefs the night before hearings resulting in those hearings being

rescheduled, and now has willfully refused to participate in the discovery process that is made

necessary only by its untimely and unsubstantiated motion to set aside default judgment and

motion to dismiss.  Like the Perfetti case, granting further extensions to respond would only

benefit WKCDC and serve to encourage its dilatory tactics.

Because the requisite elements have been met necessary to impose sanctions pursuant to

Rule 37, the Plaintiff requests this Court, in addition to the relief sought previously in the brief,

strike the Defendant’s Motion for Relief from Default Judgment (Doc. No. 41) as well as the

recently filed Motion to Dismiss (Doc. No. 55).  If WKCDC refuses to participate in discovery
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that is only made necessary by the fact that the claims in its briefs are largely unsubstantiated,

then it is appropriate to strike those pleadings and proceed as was expected with the hearing on

damages after the default judgment.   Any lesser sanction would serve only to prolong resolution

of this matter.

ii. Contempt of Court

Even if this Court finds that sanctions under Rule 37 of the Federal Rules of Civil

Procedure are inappropriate, WKCDC should still be held in contempt of a court order.  “It is a

generally established principle that courts have an inherent power to punish parties for

contempt.” Interpreter Servs. v. BTB Techs., Inc., 2013 U.S. Dist. LEXIS 39860, at *19-20

(D.S.D. Mar. 22, 2013) (citing Chambers v. NASCO, Inc., 501 U.S. 32, 44, 111 S. Ct. 2123, 115

L. Ed. 2d 27 (1991) (citation omitted)).  “One of the overarching goals of a court’s contempt

power is to ensure that litigants do not anoint themselves with the power to adjudge the validity

of orders to which they are subject.” Id. (quoting Chicago Truck Drivers v. Bhd. Labor Leasing,

207 F.3d 500, 504 (8th Cir. 2000) (citation omitted)).

The party seeking the order of civil contempt has “the initial burden of proving, by clear

and convincing evidence, that the alleged contemnors violated a court order.” Id.  If that party is

successful in carrying its burden, the burden then “shifts to the alleged violator to show its

inability to comply with the court's directive.” Id.

As has been argued herein, the Court’s November 21, 2017 Order clearly required the

parties to undergo discovery regarding tribal sovereign immunity and tribal court exhaustion

issues.  (Doc. No. 54).  Despite being reminded multiple times of this requirement, WKCDC

refused to participate in discovery. See Frankenstein Aff. at ¶ 17; Ex. 7.  At no point did

WKCDC indicate that it was unable to participate, just that it was choosing not to. Id.  Because
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the Plaintiff has met her burden to show WKCDC violated this Court’s Order without any

explanation, the Plaintiff requests this Court hold WKCDC in contempt.

iii. Attorneys’ Fees.

As referenced previously, Rule 37 of the Federal Rules of Civil Procedure provides,

“Instead of or in addition to the orders above, the court must order the disobedient party, the

attorney advising that party, or both to pay the reasonable expenses, including attorney’s fees,

caused by the failure, unless the failure was substantially justified or other circumstances make

an award of expenses unjust.” Fed. R. Civ. P. 37(b)(2)(C)).  WKCDC provided no valid

justification for its blatant refusal to comply with this Court’s Order requiring the parties to

undergo discovery.  Thus, because the failure was not “substantially justified,” this Court should

impose sanctions against WKCDC.

Further, as to whether an award of expenses against WKCDC would be unjust, the

Plaintiff would argue in the alternative; in fact, it would be unjust for this Court not to award

expenses against WKCDC.  Unlike WKCDC, the Plaintiff has complied with the Court’s Order

to the best of her abilities and has followed the applicable rules throughout this litigation. The

Plaintiff has incurred a large amount of attorneys’ fees dealing with WKCDC’s multiple

instances of misconduct in this matter.  To force the Plaintiff to bear the brunt of these

unnecessary fees would be unjust.  Therefore, an award of expenses against WKCDC is

appropriate.

Should the Court be inclined to grant this Motion and determine that WKCDC’s Motions

should be stricken and the damages hearing should be reset, the Plaintiff would request to be

reimbursed not only for the costs and fees associated with the current Motion and multiple

attempts to meet and confer, but also the time formulating discovery requests and meeting-and-
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conferring about discovery.  Had WKCDC made clear from the outset that it would not comply

with any discovery, the Plaintiff would not have been forced to incur these expenses in the first

place.

Because a grant of the Plaintiff’s costs and expenses is appropriate, the Plaintiff

respectfully requests this Court grant this Motion and award fees against WKCDC. Further, if the

Court is inclined to grant the Plaintiff’s fee request, the Plaintiff requests she be given fourteen

days from the date of the Court’s Order to file the requisite fee petition.

CONCLUSION

WKCDC refused to respond to the Plaintiff’s Requests for Admissions, Interrogatories,

and Requests for Production.  As such, the Plaintiff requests the Court deemed the Requests for

Admission admitted and hold that WKCDC has waived all objections to the discovery requests

served upon it.  Finally, the Plaintiff requests this Court order sanctions against WKCDC for its

willful refusal to participate in court-ordered discovery by striking WKCDC’s Motion for Relief

from Default Judgment (Doc. No. 41) and its Motion to Dismiss for Lack of Jurisdiction (Doc.

No. 55) and holding WKCDC in contempt.

Plaintiff also requests this Court order WKCDC to pay the reasonable costs and

attorneys’ fees associated with the multiple attempts to meet and confer, the preparation of

discovery requests, and the preparation of this Motion and its supporting documents.  The

Plaintiff also requests this Court set a date for the damages hearing associated with the default

judgment entered against WKCDC.
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Dated:  January 24, 2018.

CERTIFICATE OF SERVICE

I hereby certify on January 24, 2018, a true and correct copy of MEMORANDUM IN
SUPPORT OF PLAINTIFF’S MOTION TO STRIKE, MOTION TO DEEM REQUESTS
FOR ADMISSIONS ADMITTED, MOTION FOR DAMAGES HEARING DATE, AND
MOTION FOR SANCTIONS was served electronically via CM/ECF on the following
individual:

Deborah L. DuBray
DuBray Law office
3906 Crocus Lane
Rapid City, SD 57702
dubraylaw@gmail.com

GUNDERSON, PALMER, NELSON
      & ASHMORE, LLP

By: /s/ Sara Frankenstein
Sara Frankenstein
Attorneys for Plaintiff
506 Sixth Street
P.O. Box 8045
Rapid City, SD  57709
Telephone: (605) 342-1078
Fax:  (605) 342-9503
E-mail:  sfrankenstein@gpna.com

By: /s/ Sara Frankenstein
Sara Frankenstein
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