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UNITED STATES DISTRICT COURT 

DISTRICT OF SOUTH DAKOTA 

WESTERN DIVISION 

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o 

UNITED STATES OF AMERICA, 

 

   Plaintiff, 

 

vs. 

 

THE SOUTH DAKOTA DEPARTMENT OF 

SOCIAL SERVICES,  

 

   Defendant. 

: 

 

: 

 

: 

 

: 

 

: 

Civil Action No.  5:15-cv-05079-JLV 

REPLY BRIEF IN SUPPORT OF 

MOTION FOR SUMMARY 

JUDGMENT 

 

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o 

Introduction 

 The Defendant, the South Dakota Department of Social Services (“DSS”), moved for 

summary judgment against the Plaintiff’s claims on the basis that the Plaintiff could not meet its 

prima facie burden of showing that DSS intentionally engaged in a pattern-or-practice of 

discrimination.  (Doc. 41.)  In its initial brief, DSS argued, among other things, that the Plaintiff 

could not show a “company-wide” pattern of discrimination, because Dr. Aiken’s report was 

limited to three positions within a single DSS office.  Within those three positions, Dr. Aiken 

conceded that had she analyzed those three positions individually, she would have found 

statistically significant differences in hiring rates for only one position.   DSS also argued that 

the Plaintiff lacked anecdotal evidence showing discriminatory practices, and that, in the 

alternative, the Plaintiff was not entitled to prospective injunctive relief.   
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 In its Memorandum in Opposition to Defendant’s Motion for Summary Judgment, the 

Plaintiff raises a number of criticisms of DSS’s arguments.  DSS’s responses to those criticisms 

are provided below.       

Argument 

1. The Plaintiff cannot show a company-wide pattern-or-practice of discrimination. 

 In its initial brief, DSS argued that, under well-established caselaw, a pattern-or-practice 

claim could not be premised on isolated or sporadic discriminatory acts.  See Int’l Bhd. of 

Teamsters v. United States, 431 U.S. 324, 336 (1977).  Instead, courts have explained that 

pattern-or-practice claims seek to eradicate “company-wide” discrimination.  (Doc. 43 at 12.)   

The Plaintiff calls DSS’s arguments baseless, and asserts that DSS misunderstands Title VII and 

its protections.  (Doc. 53 at 6-7.)   

 The Plaintiff cites to a number of cases to support its argument that it need not show a 

“company-wide” pattern or practice of discrimination.  First, the Plaintiff cites United States v. 

Lansdowne Swim Club, 713 F.Supp. 785, 807 (E.D. Pa. 1989) for the proposition that a pattern-

or-practice of discrimination may be found “even if a defendant does not discriminate 

uniformly.”  (Doc. 53 at 8.)  This language was not relevant or applicable to its ultimate 

conclusion that the plaintiff proved its Title II pattern-or-practice claim against a swim club 

based on the swim club’s sole location, because whether the swim club discriminated uniformly 

was not an issue the court analyzed.  Lansdowne, 713 F.Supp. at 808-823.   

 The court in Lansdowne cited to United States v. Ironworkers Local 86, 443 F.2d 544 

(9th Cir. 1971) to support its statement regarding uniform discrimination, and the Plaintiff cites 

to the case as well.  (Doc. 53 at 8.)  In Ironworkers Local 86, the plaintiff brought an action 

against five building construction unions and three joint apprenticeship and training committees, 
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alleging that the defendants engaged in a pattern-or-practice of discrimination by denying 

employment opportunities in the construction industry to black applicants on the basis of race.  

443 F.2d at 546.  Under applicable collective bargaining agreements between the contractor-

employers and the unions, the contractor-employers had to give the unions the first opportunity 

to fill positions before attempting to employ non-union workers.  Id. at 547.  Unlike this case, the 

raw numbers were staggering.  The Ironworkers Local 86 had approximately 920 members in 

January 1970, only one of whom was black.  Id. at 550.  Sheet Metal Workers Local 99 had 

approximately 900 members in its construction division, only one of whom was black.  Id.  

Plumbers and Pipefitters Local 32 had approximately 1900 members, only one of whom was 

black.  Id.   

 The defendants equated the phrase “pattern-or-practice” with “uniformly engaged in a 

course of conduct aimed at denying rights secured by the Act.”  Ironworkers Local 86, 443 F.2d 

at 552.  The court rejected that argument, concluding that the defendant’s interpretation was 

overly restrictive.  Id.  Notably, the court did not have the benefit of the framework from 

Teamsters, which was not decided for another six years, and, perhaps more importantly, the court 

found there was evidence of a pattern-or-practice based on an absence of black membership in 

all of the unions and apprenticeship programs.  Id.  As such, the court’s analysis in Ironworkers 

Local 86, which was then morphed into the language used in Lansdowne, is neither applicable 

nor relevant to DSS’s arguments.   

 The Plaintiff then argues that the Supreme Court “suggested” in Cooper v. Federal 

Reserve Bank of Richmond, 467 U.S. 867 (1984) that a plaintiff could establish a pattern-or-

practice of discrimination based on a companywide policy, or “a consistent practice within a 

given department.”  (Doc. 53 at 8.)  As will be discussed below, the Court made no such 
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suggestion.  The Plaintiff’s argument misreads the quote from Cooper and fails to appreciate the 

context in which the statement was made.  Consequently, a closer examination of Cooper is 

warranted. 

 In Cooper, the EEOC commenced an action against the Federal Reserve Bank of 

Richmond, which employed about 350-450 employees in several departments, for alleged Title 

VII violations stemming from the bank’s failure to promote black employees because of race.  

467 U.S. at 869.  Six months after the EEOC filed its complaint, four individual employees were 

allowed to intervene as plaintiffs, alleging they were the victim of employment discrimination 

under Title VII based upon their race.  Id. at 870.  The district court subsequently entered an 

order conditionally certifying a class action pursuant to Federal Rule of Civil Procedure 23.  Id.  

The class included all black individuals who had been employed by the bank at any time, and a 

notice was sent to all potential class members.  Id.  Among the recipients of the notice where 

Phyllis Baxter and five other individuals (the “Baxter petitioners”) employed by the bank.  Id.  

The notice provided that members of the class would be bound by the judgment if they did not 

exclude themselves from the class by sending written notice to the Clerk.  Id.  There was no 

dispute that the Baxter petitioners did not exclude themselves from the class.  Id. at 871. 

 After a trial, the district court concluded that there did not appear to be a pattern-and-

practice of discrimination pervasive enough for the court to order relief.  Cooper, 467 U.S. at 

872.  With respect to the claims of the four intervening plaintiffs, the court found discrimination 

against only two of the plaintiffs.  Id.  Thereafter, the Baxter petitioners filed a separate action 

against the bank, alleging that each of them had been denied a promotion because of their race.  

Id.  The bank moved to dismiss the complaint on the ground that each of them was a member of 

the class that had been certified in the prior litigation, and that they were bound by the 
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determination that there was no proof of classwide discrimination.  Id. at 873.  The district court 

denied the motion to dismiss, but certified its order for interlocutory appeal.  Id. at 873.  The 

Fourth Circuit reversed, holding that under the doctrine of res judicata, the judgment in the 

Cooper class action precluded the Baxter petitioners from maintaining their individual race 

discrimination claims against the bank.  Id.   

 The Court granted certiorari and reversed the Fourth Circuit.  Cooper, 467 U.S. at 873.  

In so doing, the Court first noted that two types of claims were adjudicated in the Cooper 

litigation.  First, the individual claims of the four plaintiffs were determined in the bank’s favor.  

Id.  Those individual decisions did not foreclose any other individual claims.  Id.  Second, the 

class claim regarding the bank’s “policies and practices” of discrimination was also decided in 

the bank’s favor.  Id. at 874.  In other words, the issue for the Court was whether adjudication of 

a pattern-or-practice claim precluded a subsequent claim for individual discrimination by a class-

member.  Id.   

 At the outset, the Court noted that a plaintiff alleging individual racial discrimination 

proceeds under the framework set forth in McDonnel Douglas Corp. v. Green, 411 U.S. 792, 802 

(1973).  Cooper, 467 U.S. at 875.  Under that framework, an individual plaintiff must show “he 

(1) belongs to a racial minority, (2) applied and was qualified for a vacant position the employer 

was attempting to fill, (3) was rejected for the position, and (4) after his rejection, the position 

remained open and the employer continued to seek applicants of the plaintiff’s qualifications.”  

Id.   

 Conversely, for a pattern-or-practice claim under the Teamsters framework, the plaintiff 

must show that “racial discrimination was the company’s standard operating procedure.”  

Cooper, 467 U.S. at 876 (quoting Teamsters, 431 U.S. at 336).  The Court noted the important 
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differences between the two types of claims: “The crucial difference between an individual’s 

claim of discrimination and a class action alleging a general pattern or practice of discrimination 

is manifest.”  Id.  The Court then turned to its holding in General Telephone Co. v. Falcon, 457 

U.S. 147 (1982), where the Court held that “an employee’s claim that he was denied a promotion 

on racial grounds did not necessarily make him an adequate representative of a class composed 

of persons who had allegedly been refused employment for discriminatory reasons.”  Id.  The 

Court noted that it pointed out in Falcon that if “one allegation of specific discriminatory 

treatment was sufficient to support an across-the-board attack, every Title VII case would be a 

potential companywide class action.”  Id. (quoting Falcon, 457 U.S. at 159). 

 Turning to the language at issue, the Court then explained: 

Falcon thus holds that the existence of a valid individual claim does not 

necessarily warrant the conclusion that individual plaintiff may successfully 

maintain a class action.  It is equally clear that a class plaintiff’s attempt to prove 

the existence of a companywide policy, or even a consistent practice within a 

given department, may fail even though discrimination against one or two 

individuals has been provided.  The facts of this case illustrate that point. 

 

Cooper, 467 U.S. at 877-78.  The Court did not hold that a pattern-or-practice claim may be 

based on a consistent practice within a department.  The Court was merely stressing that a class 

plaintiff’s efforts to prove a pattern-or-practice claim may fail even though the plaintiff has a 

viable individual discrimination claim.  Id.  To the extent this Court construes the passage any 

other way, the inclusion of the “within a given department” language is dicta.   The Court was 

not asked to analyze whether a pattern-or-practice claim could be based on discrimination within 

a given department, nor did it actually analyze that issue.   

 The Plaintiff concedes that numerous courts refer to pattern-or-practice claims as 

“company-wide” discrimination, but contends this is simply “imperfect shorthand.”  (Doc. 53 at 

7.  Shorthand it may be, but it is used as shorthand for a reason.  As the Plaintiff notes, Title VII 

Case 5:15-cv-05079-JLV   Document 57   Filed 10/10/17   Page 6 of 11 PageID #: 1328



Civil Action No. 5:15-cv-05079-JLV 

Reply Brief in Support of Motion for Summary Judgment 

7 

 

permits both individual disparate treatment claims and pattern-or-practice treatment claims.  

(Doc. 53 at 7.)  The former claims can be brought to remedy isolated instances of discrimination, 

whereas for a pattern-or-practice claim, “the class must prove that the discrimination was the 

company’s standard operated procedure – the regular rather than the unusual practice.”  Morgan 

v. United Parcel Service, 380 F.3d 459, 463 (8th Cir. 2004) (quoting Craik v. Minnesota State 

Univ. Bd., 731 F.2d 465, 470 (8th Cir. 1984)) (emphasis added).   

 As such, the Plaintiff’s arguments about the consequences of DSS’s logic fall short.  For 

example, the Plaintiff argues that following DSS’s logic, discrimination by managers in one 

department would not violate Title VII “so long as not all managers in all other departments 

engaged in discrimination.”  (Doc. 53 at 7.)  This argument is problematic for two reasons.  First, 

the argument is incorrect on its face.  In the Plaintiff’s hypothetical, there would still be a Title 

VII violation, i.e., an individual disparate treatment claim. Second, the hypothetical illustrates the 

flaws with the Plaintiff’s evidence.  The Plaintiff is attempting to show a pattern-or-practice of 

discrimination against DSS based on three Specialist positions within DSS’s Pine Ridge office – 

yet its expert conceded that had she analyzed the differences in hiring rates within a given 

position, she would have found statistically significant differences in hiring rates for only one 

position.  (Aiken Dep. 37:19-38:8.)  In other words, by aggregating hiring data across all 

positions, the Plaintiff seeks to use evidence of discrimination in one “department” as evidence 

of discrimination in multiple departments.  

 Finally, the Plaintiff argues that DSS cannot escape liability by “claiming there is no 

evidence that it discriminated at other offices.”  (Doc. 53 at 9.)  Of course, DSS is not “claiming” 

there is no evidence that it discriminated at other offices – the Plaintiff’s own expert concedes 

this conclusion.  (Aiken Report at 19; Aiken Dep. 122:11-18.)  Dr. Aiken testified that the DSS 
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offices in Mission and Eagle Butte were “similarly situated” in comparison to Pine Ridge 

because they were also on reservations and had similar applicant compositions during the same 

time frame.  (Aiken Dep. 122:20-123:6.)  Dr. Aiken also testified that DSS employed the same 

hiring process at each of the offices, and that the job duties and qualifications would have been 

comparable.  (Id. at 123:10-125:12.)  Dr. Aiken concluded that in both Mission and Eagle Butte, 

the difference in hiring rates between Native Americans and Caucasians from 2007-2013 was not 

statistically or practically significant.  (Aiken Report at 19; Aiken Dep. 122:11-18.)  Dr. Aiken’s 

conclusions thus demonstrate there is no company-wide policy of discrimination.   

2. The Plaintiff’s statistical evidence is insufficient to show a pattern-or-practice of 

 discrimination. 

 

 The Plaintiff then argues that applicant flow data for 35 “hiring decisions” is sufficient to 

support an inference of discrimination.  (Doc. 53 at 10-11.)  The Plaintiff does not dispute that 

the Eight Circuit has previously concluded that a sample of fifteen (or eighteen) employment 

decisions over a period of more than eight years is too small to support any inference of a 

discriminatory pattern-or-practice.  (Doc. 53 at 11.)  However, the Plaintiff criticizes DSS for 

focusing on the numbers of offers extended during the seven years at issue (22) instead of the 

total number of requisitions (35).  (Id.)   

 Regardless of which number the Court uses (though DSS maintains the number of offers 

extended is a more accurate reflection of the relevant decision making process), Dr. Aiken 

opined that if DSS hired Native Americans at the same rate as all applicants, it would have hired 

eight more Native Americans over the seven year period of 2007-2013.  (Aiken Report at 2.)  

Given that DSS extended 81 offers to hire Specialists in 2010-2011 alone, the Plaintiff’s 

statistical evidence cannot show a company-wide pattern-or-practice of discrimination.   

 

Case 5:15-cv-05079-JLV   Document 57   Filed 10/10/17   Page 8 of 11 PageID #: 1330



Civil Action No. 5:15-cv-05079-JLV 

Reply Brief in Support of Motion for Summary Judgment 

9 

 

3. The Plaintiff’s anecdotal evidence does not reflect intentional discrimination. 

 The Plaintiff correctly notes that “smoking gun” type evidence may be unlikely to exist in 

discrimination cases.  (Doc. 53 at 12.)  While true, it does not follow that the various instances of 

alleged cultural insensitivity cited by the Plaintiff support an inference of intentional 

discrimination.  For example, while Shelly Lienemann’s testimony regarding “rez cars” may 

strike the reader as insensitive, the testimony was given in the context of describing the 

economic plight of the reservation.  Such testimony is no basis upon which to base an inference 

of intentional discrimination by DSS. 

 The Plaintiff also presents arguments regarding the qualifications of various Native 

American applicants that were not hired by DSS.  (Doc. 53 at 21.)  DSS has previously provided 

evidence regarding specific hiring decisions in opposition to the Plaintiff’s motion for partial 

summary judgment (Doc. 52 at 11-14), but concedes for purposes of its own motion that there 

may be issues of fact regarding applicants’ qualifications.  However, the Court need not reach 

this issue if it concludes that Dr. Aiken’s report fails to support the Plaintiff’s prima facie case.   

 However, the Plaintiff also includes citations to self-serving and conclusory affidavits 

from twenty of the Plaintiff’s potential Stage I class members.  (Doc. 53 at 13, n.5; Doc. 54 Ex. 

A.)  In six of the affidavits, the applicants state that the interviewers treated the interview as a 

“mere formality” and without an intention to hire the witness.  (Doc. 53 at 19.)  No basis is given 

for these conclusory statements, nor is there any indication of how the applicants would know an 

interviewer’s subjective intent.  As such, the affidavits are minimally probative and do not 

preclude summary judgment.  See Keiran v. Home Capital, Inc., 858 F.3d 1127, 1132 (8th Cir. 

2017) (“[I]t is black letter summary judgment law that a conclusory, self-serving affidavit will 

not defeat an otherwise meritorious summary judgment motion.”). 
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4. The Plaintiff is not entitled to prospective injunctive relief. 

 The Plaintiff concedes it has no evidence of discriminatory hiring practices in 2014-2015 

but maintains it is still entitled to prospective injunctive relief.  (Doc. 53 at 24-26.)  As noted by 

the Plaintiff, the primary purpose of an award of injunctive relief is to preclude the “continuation 

of the discriminatory practice.”  Teamsters, 431 U.S. at 361.  “Although enjoining a defendant 

from further acts of discrimination is a typical remedy in Title VII cases, this court has never 

held that it is a mandatory remedy; nor have we held that the burden is on the defendant to 

disprove the need for such an injunction by clear and convincing evidence.”  Johnson v. Brock, 

810 F.2d 219, 225 (D.C. Cir. 1987); see also E.E.O.C. v. Siouxland Oral Maxillofacial Surgery 

Associates, L.L.P., 578 F.3d 921, 928 (8th Cir. 2009) (“There is no presumption that broad 

injunctive relief of the sort urged by the EEOC should issue upon a finding of intentional 

discrimination.”).   

 The Plaintiff seeks broad prospective injunctive relief, including enjoining DSS from 

further discriminating against Native American applicants in hiring for its Specialist positions at 

the Pine Ridge office and requiring DSS to adopt a selection process that complies with Title 

VII.  (Doc. 26 at 10.)  However, it is undisputed that two years of applicant flow data 

demonstrates there is no statistically significant difference in hiring rates between Native 

Americans and Caucasians. In other words, the Plaintiff cannot show that injunctive relief is 

necessary to preclude the continuation of any alleged discriminatory practice.  As such, in the 

event the Court denies DSS’s motion for summary judgment, it should grant partial summary 

judgment against the Plaintiff’s request for prospective injunctive relief. 
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Conclusion 

 Based on the foregoing argument and authority, DSS respectfully requests the Court 

grant its motion for summary judgment.   

 Dated this 10
th

 day of October, 2017. 

     WOODS, FULLER, SHULTZ & SMITH P.C.  

      

 

           By              /s/Gary P. Thimsen    

      Gary P. Thimsen     

      Joel E. Engel III 

      300 South Phillips Avenue, Suite 300  

      Post Office Box 5027     

      Sioux Falls, South Dakota 57117-5027  

      Telephone:  (605) 336-3890 

      Facsimile: (605) 339-3357 

      Email:  Gary.Thimsen@woodsfuller.com 

       Joel.Engel@woodsfuller.com 

      Attorneys for Defendant 
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