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UNITED STATES DISTRICT COURT, DISTRICT OF MONTANA 

 

BIG HORN COUNTY ELECTRIC 

COOPERATIVE, INC., 

 

   Plaintiff, 

 

 v. 

 

ALDEN BIG MAN, et al., 

 

   Defendants. 

 

Case No. 17-cv-00065-SPW-TJC 

 

 

 

DEFENDANT BIG MAN’S 

RESPONSE TO PLAINTIFF’S 

OBJECTIONS TO FINDINGS AND 

RECOMMENDATIONS OF U.S. 

MAGISTRATE JUDGE 

  

 

COMES NOW Defendant Alden Big Man, by and through counsel, and 

submits this response to Plaintiff’s Objections to the Findings and 

Recommendations of U.S. Magistrate Judge (Doc. 50).  

  

Case 1:17-cv-00065-SPW   Document 53   Filed 09/21/18   Page 1 of 8

mailto:lvilleme@mtlsa.org
mailto:mike@becklawyers.com


 

DEFENDANT BIG MAN’S RESPONSE TO PLAINTIFF’S OBJECTIONS 2 

INTRODUCTION 

 On September 12, 2017, Defendant Alden Big Man (“Big Man”) moved to 

dismiss the Complaint for Declaratory Relief and Injunctive Relief because 

Plaintiff Big Horn County Electric Cooperative, Inc. (“BHCEC”) failed to exhaust 

tribal court remedies prior to filing this case (Doc. 31). The Tribal Defendants also 

moved to dismiss. On August 15, 2018, the U.S. Magistrate Judge filed Findings 

and Recommendations (Doc. 48) and recommended that the Court grant the 

motions to dismiss. On August 29, 2018, BHCEC filed objections (Doc. 50).  

Plaintiff’s objections lack merit and should be overruled, as set forth below. The 

Court should enter an order granting Big Man’s motion to dismiss.   

1. Tribal Exhaustion Has Not Occurred. 

BHCEC’s claims for declaratory relief and injunctive relief are premature 

because Tribal Court exhaustion has not occurred. The U.S. Magistrate Judge 

correctly noted that, while isolated language in the Apsaalooke Appeals Court (the 

“Appellate Court”) Opinion suggests that the Appellate Court may have concluded 

that Tribal Court jurisdiction has been established, a fair reading of the full 

Opinion demonstrates it “is replete with admonitions that the Tribal Court failed to 

make sufficient factual findings to justify its decision regarding subject matter 

jurisdiction.”  (Doc. 48, at 16-17).  The U.S. Magistrate Judge properly determined  
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“the issue of subject matter jurisdiction will not be ripe for review unless and until 

the Tribal Court conducts sufficient fact-finding with respect to the right-to-

exclude framework, and the exceptions set forth in Montana [v. U.S., 450 U.S. 544 

(1980)].” (Doc. 48, at 19). The right-to-exclude framework is based upon tribal 

sovereignty over tribal land, while the exceptions set forth in Montana are based 

upon tribal regulatory authority over non-member activity on non-Indian land 

within the boundaries of the reservation.  

It is undisputed that (1) Big Man is a tribal member and (2) BHCEC 

terminated electrical service to Big Man’s residence on the Crow Reservation in 

January 2012. There has been no evidence presented to the Tribal Court, much less 

any determination, regarding the status of the of land occupied by Big Man. 

Determination of land status is a prerequisite to analysis of tribal authority in 

Indian Country because there are two distinct tests. Window Rock Unified Sch. 

Dist. v. Reeves, 861 F.3d 894, 903 (9th Cir. 2017), cert denied 138 S.Ct. 648 

(2018)(dismissal in favor of tribal court jurisdiction required if there is a plausible 

basis for tribal jurisdiction as “the right-to-exclude framework applied because the 

dispute arose on tribal land”); Grand Canyon Skywalk Development, LLC v. 'SA' 

Nyu Wa Inc., 715 F.3d 1196, 1205 (9th Cir. 2013)(“Montana considered tribal 

jurisdiction over nonmember activities on non-Indian land, held in fee simple, 

within a reservation.”)   
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In Montana, the Supreme Court held that the Crow Tribe did not have the 

sovereign right to regulate nonmember fishing and hunting on land that was within 

the boundaries of the Crow Reservation but was owned by nonmembers. 450 U.S. 

at 563-67. However, the Supreme Court also recognized two exceptions to this 

general rule. First, “[a] tribe may regulate, through taxation, licensing, or other 

means, the activities of nonmembers who enter consensual relationships with the 

tribe or its members, through commercial dealing, contracts, leases, or other 

arrangements.” Id. at 565. Second, “[a] tribe may . . . retain inherent power to 

exercise civil authority over the conduct of non-Indians on fee lands within its 

reservation when that conduct threatens or has some direct effect on the political 

integrity, the economic security, or the health or welfare of the tribe.” Id. at 566.    

A question remaining for the Tribal Court to determine on remand is 

whether the land where BHCEC provided service to Big Man is tribal land subject 

to the Crow Tribe’s inherent authority and right to exclude non-Indians as the 

Ninth Circuit addressed in Window Rock, or whether it is non-tribal land subject to 

the Montana analysis. The Crow Tribal Court must be allowed to receive evidence 

and make this determination, and then apply the facts to the right-to-exclude legal 

framework or the exceptions set forth in Montana. Tribal exhaustion cannot occur 

until the Tribal Court engages in this analysis.  
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2.  Application of Montana Principals (sic) Must Await Factual                                               

Findings by The Tribal Court. 

 BHCEC stresses that contract terms it inserts into all membership 

agreements include provisions that preclude Tribal Court jurisdiction based upon 

the Montana case (Doc. 50, at 8-9). BHCEC notes that it “incorporated verbatim” 

such language in its Answer filed in Tribal Court (Doc. 50, at 8). However, this 

issue was not briefed in Tribal Court and therefore there was no Tribal Court (or 

Appellate Court) ruling on BHCEC’s contention. The contractual arguments 

advanced by Plaintiff should be addressed by the Tribal Court in the first instance. 

The U.S. Magistrate Judge correctly noted that the “Tribal Court should be 

provided the first opportunity to consider the choice-of-law and forum-selection 

clauses, and to issue a ruling as to the enforceability of these clauses.” (Doc. 48, at 

11, citing Nat’l Farmers Union Ins. Companies v. Crow Tribe of Indians, 471 U.S. 

845, 856 (1985)). 

 Assuming that this dispute does not involve tribal land, but rather involves 

the activities of a nonmember (BHCEC) on non-tribal fee land within reservation 

boundaries, it is not axiomatic that the tribal court lacks jurisdiction based on 

Montana.  Either, or both, of the two recognized exceptions may apply. BHCEC 

asserts that by raising the contract terms in its Tribal Court Answer, ipso facto, it 

did not enter into a consensual agreement within the meaning of the first Montana 
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exception in the event these contract terms are unenforceable. (Doc. 49, at 9). 

There is no evidence that BHCEC failed to consent to providing electricity to Big 

Man, and it is undisputed that BHCEC provided electricity to him for over a dozen 

years. BHCEC also completely ignores the second Montana exception in its 

objections. The Tribal Court should be afforded the opportunity to determine 

whether BHCEC’s conduct threatens or has some direct effect on the political 

integrity, the economic security, or the health or welfare of the tribe. 

 It has not been established that Montana even applies to this dispute, or 

whether an exception recognized by Montana may be invoked.  BHCEC should 

not be allowed to assert a broad facial reading of Crow Law and Order Code Title 

20 in lieu of a determination about land status that would serve as the basis for 

jurisdiction over this particular dispute. There is no evidence in the Tribal Court 

record to demonstrate that BHCEC’s activities occurred on non-Indian land, held 

in fee simple, within the Crow Reservation, which is a prerequisite to analysis 

under Montana. Nor is there evidence in the record to support BHCEC’s assertion 

on the first Montana exception that it somehow did not consent to providing 

electricity to Big Man. BHCEC merely cites to a membership agreement with Big 

Man containing certain terms that, upon briefing and argument that has not yet 

occurred, the Tribal Court may or may not enforce. BHCEC fails to even address 

the second Montana exception in its objections.  
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 Land status is crucial to jurisdictional analysis here. Window Rock controls 

and remains instructive on the right-to-exclude framework if the Tribal Court 

determines this dispute involves tribal land. In the event the Tribal Court 

determines BHCEC’s activities at issue occurred on non-tribal land, the Tribal 

Court may still exercise jurisdiction if it determines one of the Montana exceptions 

applies. Until the Tribal Court has addressed land status, there has been no 

exhaustion and this case should be dismissed in order to allow the Tribal Court to 

proceed. 

CONCLUSION 

           Based upon the foregoing points and authorities, Defendant Alden Big Man 

submits that the objections be overruled and the Court order dismissal of this 

action in order to allow the Crow Tribal Court an opportunity to address the 

directions of the Apsaaloke Appeals Court upon remand. 

 DATED this 12th day of September, 2018.      

      /s/ Michael G. Black                      

           /s/ Louis Villemez                

      Attorneys for Defendant Alden Big Man 

  

Case 1:17-cv-00065-SPW   Document 53   Filed 09/21/18   Page 7 of 8



 

DEFENDANT BIG MAN’S RESPONSE TO PLAINTIFF’S OBJECTIONS 8 

CERTIFICATE OF SERVICE 

I hereby certify that I electronically filed the foregoing document with the 

clerk of court for the United States District Court for the District of Montana, using 

the cm/ecf system.  Participants in the case who are registered cm/ecf users will be 

served by the cm/ecf system. 

DATED this 21st day of September, 2018.      

      /s/ Michael G. Black                      
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