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UNITED STATES DISTRICT COURT 

DISTRICT OF SOUTH DAKOTA 

WESTERN DIVISION 

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o 

UNITED STATES OF AMERICA, 

 

   Plaintiff, 

 

vs. 

 

THE SOUTH DAKOTA DEPARTMENT OF 

SOCIAL SERVICES,  

 

   Defendant. 

: 

 

: 

 

: 

 

: 

 

: 

Civil Action No.  5:15-cv-05079-JLV 

DEFENDANT’S BRIEF IN 

OPPOSITION TO PLAINTIFF’S 

MOTION FOR PARTIAL SUMMARY 

JUDGMENT 

 

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o 

Introduction 

 The Plaintiff, the United States of America, filed this lawsuit against the Defendant, the 

South Dakota Department of Social Services (“DSS”), alleging that DSS violated Title VII of the 

Civil Rights Act by engaging in an intentional “pattern-or-practice” of discrimination against 

Native American applicants.  On September 5, 2017, DSS moved for summary judgment on the 

Plaintiff’s claims, on the basis that the Plaintiff could not meet its burden to show a prima facie 

case that DSS intentionally engaged in a pattern-or-practice of discrimination.  (Doc. 41.)  The 

same day, the Plaintiff moved for partial summary judgment on its burden to show a prima facie 

case, so that the burden would shift to DSS to provide an explanation or rebut the prima facie 

case at trial.  (Doc. 45.)   

 Due to the parties’ cross-motions for summary judgment, many of the underlying facts 

are not in dispute.  However, there are unique differences in the procedural posture of the parties’ 

respective motions.  In its motion and brief, DSS took Dr. Aiken’s report and analyses at face 
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value, arguing that the Plaintiff’s statistical evidence fell short of demonstrating a company-wide 

pattern-or-practice of discrimination.  (Doc. 43 at 13.)
1
  DSS incorporates its arguments from its 

Brief in Support of Motion for Summary Judgment into this brief.  (Doc. 43). 

 Conversely, the Plaintiff asks the Court to accept Dr. Aiken’s analyses as true prior to 

hearing DSS’s substantive criticisms.  Additionally, the Plaintiff asks the Court to make 

numerous inferences in its favor.  For example, the Plaintiff argues that the Court should infer 

intentional discrimination by DSS because it failed to hire allegedly qualified applicants to its 

Specialist positions.  (Doc. 46 at 16-21.)  Not only does this argument incorrectly conflate the 

McDonnel Douglas standard with the Teamsters framework, it ignores the well-established rule 

that the Plaintiff is not entitled to such inferences as the moving party.  See Wallin v. Minnesota 

Dep't of Corr., 153 F.3d 681, 686 (8th Cir. 1998) (internal quotations omitted) (“In determining 

whether the moving party is entitled to summary judgment, we resolve all controversies in favor 

of the non-moving party, take the non-movant’s evidence as true, and draw all justifiable 

inferences in favor of that party.”) 

 Procedurally, the Court should decline to hear the Plaintiff’s motion because any ruling in 

the Plaintiff’s favor would be advisory or impractical to actually implement.  Substantively, the 

Plaintiff’s motion should be denied because its statistical evidence is not significant enough to 

support a prima facie pattern-or-practice claim, and because there are genuine issues of material 

fact regarding its statistical and anecdotal evidence.  Accordingly, DSS respectfully requests the 

Court deny the Plaintiff’s motion. 

 

 

                                                 
1
 DSS has additional criticisms of Dr. Aiken’s analyses, but they were not appropriate to raise for 

purposes of its motion for summary judgment.   
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Argument 

1. The Court should decline to hear the Plaintiff’s motion because any grant of the 

 motion would either be advisory or impractical to implement.  

 

 Under the Teamsters framework for Title VII pattern-or-practice claims, the Plaintiff 

“must make a prima facie showing of a pervasive policy of intentional discrimination.”  United 

States v. City of New York, 717 F.3d 72, 84 (2d Cir. 2013) (citing Int’l Bhd. of Teamsters v. 

United States, 431 U.S. 324, 336 (1977)).  “Teamsters sets a high bar for the prima facie case the 

Government or a class must present in a pattern-or-practice case: evidence supporting a 

rebuttable presumption that an employer acted with the deliberate purpose and intent of 

discrimination against an entire class.”  Id. at 87 (citing Teamsters, 431 U.S. at 358). 

 As a threshold matter, DSS questions the procedural propriety of the Plaintiff’s motion 

for partial summary judgment, and objects to the Court’s consideration of the Plaintiff’s motion 

on the grounds of judicial economy and efficiency.  The Plaintiff’s motion is narrowly tailored to 

address whether it can establish its prima facie case.  Unlike DSS’s motion, which seeks a 

declaration that Plaintiff cannot show its prima facie case, and is therefore potentially 

dispositive, the Plaintiff’s motion seeks to shift the burden of production to DSS at trial.  (Doc. 

45 at 2.)  The Plaintiff’s motion appears to be requesting an advisory opinion that, based on the 

evidence it is prepared to present to the jury during its case-in-chief, it will meet its burden to 

show a prima facie case.  The Court should decline to issue such an advisory ruling.   

 Alternatively, to the extent the Plaintiff is seeking to accomplish more than that, i.e., 

attempting to refrain from having to present its case-in-chief, DSS objects on the grounds of 

practicality and judicial efficiency.  If the Plaintiff meets its initial burden, the burden shifts to 

DSS to demonstrate that the Plaintiff’s proof “is either inaccurate or insignificant.”  Teamsters, 

431 U.S. at 360.  DSS can meet this burden in several ways, including by presenting a direct 
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attack on the Plaintiff’s statistics, or producing non-statistical evidence “to show that it lacked [a 

discriminatory] intent.”   City of New York, 717 F.3d at 75.  “The employer’s defense must, of 

course, be designed to meet the prima facie case . . . [but] [w]e do not mean to suggest that there 

are any particular limits on the type of evidence an employer may use.”  Teamsters, 431 U.S. at 

360 n.46.  “[T]he employer’s burden is to provide a nondiscriminatory explanation for the 

apparently discriminatory result.”  Id. 

 If DSS meets its burden of production at trial, “the presumption arising from the 

plaintiff’s prima facie case ‘drops out,’ and the trier of fact must then determine, after a full trial, 

whether the plaintiff has sustained its burden of proving by a preponderance of the evidence the 

ultimate fact at issue.”  City of New York, 717 F.3d at 87 (internal citation omitted).  In other 

words, once DSS meets its burden of production, the Plaintiff’s presumption is defeated, and the 

jury must decide on all of the evidence presented whether the Plaintiff proved that intentional 

discrimination was DSS’s “standard operating procedure.”  Id. (citing Teamsters, 431 at 336).  It 

would not make sense to have DSS put on its rebuttal case prior to the Plaintiff’s case-in-chief.   

 The Plaintiff cites the Tenth Circuit for the proposition that summary judgment motions 

may be appropriate for Stage One issues.  (Doc. 46 at 6) (citing Thiessen v. Gen. Elec. Capital 

Corp., 267 F.3d 1095, 1108 (10th Cir. 2001)).  But Thiessen does not stand for the proposition 

that a court may entertain a motion for summary judgment from a plaintiff on its prima facie 

case.  Instead, the court in Thiessen was analyzing whether a motion for summary judgment 

could be aimed at “both the first and second stage issues,” i.e., both liability and remedial issues.  

267 F.3d at 1108.  Thiessen is thus inapposite to the Plaintiff’s motion. 

 The district court cases cited by the Plaintiff are also inapposite and non-binding on this 

Court.  In Massie v. Indiana Gas Company, the plaintiff brought an individual age discrimination 
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claim under the ADEA, and the court concluded that granting her motion for summary judgment 

would narrow the issues in dispute and lead to a more efficient resolution of the litigation.  752 

F.Supp. 261, 263 (S.D. Ind. 1990).  Such a conclusion is not warranted in this case for the 

reasons discussed above.  Schulz v. Veterans Administration is an unpublished decision from the 

District of D.C., where the plaintiff brought an individual disparate treatment claim under Title 

VII, not a pattern-or-practice claim.  1982 WL 31077, at *2-3 (D.D.C. Oct. 26, 1982).    

 Although United States v. City of New York arises in part from a Title VII pattern-or-

practice claim, the Plaintiffs appeared to misread the procedural posture of the plaintiffs’ motion 

for summary judgment in that case.  683 F.Supp.2d 225 (E.D.N.Y. 2010), vacated, 717 F.3d 72 

(2d Cir. 2013).  While the district court in that case did address the viability of the plaintiffs’ 

prima facie case, it did so as a necessary step in adjudicating the plaintiffs’ motion for summary 

judgment on its pattern-or-practice claim.  Id. at 251.  After concluding that the plaintiffs 

established their prima facie case, the court analyzed whether the defendant met its burden of 

rebutting the plaintiffs’ prima facie case.  Id.  The court concluded that the defendant failed to 

meet its burden, and thus the plaintiffs were entitled to summary judgment on their Title VII 

claim.  Id. at 255.  

 In sum, the Plaintiff’s request as postured in its motion is ill-suited for adjudication at this 

point in the case.  Should the Court deny DSS’s motion for summary judgment and this case 

proceeds to trial, the Plaintiff should be required to put on its evidence in the normal course and 

order.  Accordingly, the Court should decline to address the merits of the Plaintiff’s motion as a 

threshold matter, and the motion for partial summary judgment should be denied.   
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2. The Plaintiff is not entitled to partial summary judgment on its prima facie case. 

 Even if the Court considers the merits of the Plaintiff’s motion, it should deny the motion 

on the basis that there are genuine issues of material fact regarding Plaintiff’s prima facie case.  

The Plaintiff’s motion is premised on its assertion that the Court should ignore any criticisms of 

Dr. Aiken’s report for purposes of determining whether the Plaintiff has established its prima 

facie case.  The Plaintiff also selectively identifies anecdotal evidence that the Plaintiff claims 

purports to support its prima facie case, but ignores testimony from DSS Hiring Supervisors 

demonstrating that at all stages of the hiring process, DSS attempted to hire the candidates with 

the best knowledge, skills, and abilities, regardless of race. 

 A. Dr. Aiken’s report alone does not establish the Plaintiff’s prima facie case. 

 The Plaintiff’s primary argument is that “gross statistical disparities” alone can establish 

its prima facie case.  (Doc. 46 at 9.)  While the Eighth Circuit has indicated that “[g]ross 

statistical disparities . . . alone may in a proper case constitute prima facie proof of a pattern or 

practice of discrimination,” it has not defined the phrase “gross statistical disparities.”  Morgan 

v. U.P.S., 380 F.3d 459, 468 (8th Cir. 2004) (quotation omitted) (emphasis added).  The Plaintiff 

points the Court to a decision from the Fourth Circuit, wherein the Court reasoned that with 

standard deviations of more than three, “the analysis may perhaps safely be used absolutely to 

exclude chance as a hypothesis” and to confirm an inference that the disparities are “to the 

legally trained eye, ‘gross.’”  E.E.O.C. v. Am. Nat’l Bank, 652 F.2d 1176, 1192 (4th Cir. 1981) 

(emphasis added). 

 While the Plaintiff is correct that the Court must take Dr. Aiken’s analyses at face value 

for purposes of DSS’s motion for summary judgment, they submit no authority in support of the 

proposition that the Court must take Dr. Aiken’s analyses at face value for purposes of the 
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Plaintiff’s own motion for partial summary judgment.  While the Plaintiff correctly notes that 

under the burden-shifting framework from Teamsters DSS may rebut the inference of 

discrimination by challenging “the source, accuracy, or probative force of the plaintiffs’ 

statistics” (Doc. 46 at 14), it does not follow that the Court must operate behind a veil of 

ignorance with respect to Dr. Aiken’s analyses.
2
    

 To the point, the Plaintiff argues that DSS has prematurely attacked Dr. Aiken’s 

“statistical technique of aggregation.”  (Doc. 46 at 14.)  Dr. Aiken combined the applicant flow 

data for all three Specialist positions and aggregated the data across seven years to reach the 

conclusion that the disparity between hiring rates of Native American and Caucasian applicants 

was statistically significant at 3.47 units of standard deviation.  (Id.)  Conversely, Dr. Thornton 

analyzed the applicant flow data within each Specialist position on an annual basis, and opined 

that there were no statistically significant difference in DSS’s hiring rates.  (Doc. 49, ¶¶ 66-67.)  

 While it may be inappropriate for the Court to fully resolve the differences in the experts’ 

respective analyses at this stage of the proceedings, the Plaintiff takes it one step farther and 

argues that Dr. Thornton’s critiques of Dr. Aiken’s methodology do not create genuine issues of 

fact.  (Doc. 46 at 14.)  If this were the case, then the Plaintiff’s burden would be minimal indeed 

– all a plaintiff would need to do to obtain summary judgment on its prima facie case is provide a 

report in which its expert opines that there is a statistical significance in hiring differences.  

While one may argue that attacks of a plaintiff’s expert in a pattern-or-practice case may be 

appropriately classified as the defendant’s “rebuttal” case under the burden shifting framework, 

this type of theoretical analysis ignores the practicalities of how the case will proceed at trial.   

                                                 
2
 To the extent the Court does so, DSS incorporates its arguments regarding the shortcomings of Dr. 

Aiken’s report from its Brief in Support of Motion for Summary Judgment (Doc. 43).   
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 The more appropriate track for the Court to take for purposes of the Plaintiff’s motion is 

to decline to accept the Plaintiff’s expert report as true for purposes of its own motion for 

summary judgment.  Because the experts disagree as to whether the differences in DSS’s hiring 

rates of Native Americans and Caucasians were statistically significant, much less whether there 

were “gross statistical disparities,” summary judgment in the Plaintiff’s favor is inappropriate.   

 B. DSS did hire Native American applicants during the subject period. 

 After arguing that Dr. Aiken appropriately aggregated the applicant flow data for her 

analyses, the Plaintiff then de-aggregates the applicant flow data and focuses on individual years 

by arguing that DSS hired zero Native Americans for five of the seven years at issue.  (Doc. 46 

at 14.)  Of course, implicit in the Plaintiff’s argument is that DSS did hire Native Americans in 

two of the seven years at issue – but the Plaintiff offers no rationale for why DSS would violate 

its own alleged “standard operating procedure” of intentional discrimination in two out of the 

seven years.   

 As such, to accept the Plaintiff’s argument that there has been an “inexorable zero” 

requires the Court to ignore the simple fact that DSS did hire Native Americans, both before, 

during, and after the 2007-2013 time period that is the focus of Dr. Thornton’s report.  

Consequently, the line of cases the Plaintiff cites in support of its “inexorable zero” arguments 

are inapposite and, accordingly, raise no inference of discrimination in support of the Plaintiff’s 

prima facie case.  The Plaintiff ignores the fact that throughout the seven year period at issue, 

there were only a handful of hiring decisions made in a given year, and even fewer when 

analyzed by each Specialist position.  (Doc. 43 at 14-15); see Coble v. Hot Springs Sch. Dist., 

682 F.2d 721, 734 (8th Cir. 1982) (holding “a sample of fifteen (or eighteen) employment decisions 

over a period of more than eight years” was too small to support an inference of a discriminatory 

pattern-or-practice.). 

Case 5:15-cv-05079-JLV   Document 52   Filed 09/26/17   Page 8 of 14 PageID #: 1070



Civil Action No. 5:15-cv-05079-JLV 

Defendant’s Brief in Opposition to Plaintiff’s Motion for Partial Summary Judgment 

9 

 

 C. DSS has presented competent evidence to create an issue of fact regarding  

  rejection of qualified Native American applicants. 

 

 The Plaintiff argues that DSS repeatedly rejected qualified Native American applicants 

for Specialist positions and cancelled requisitions instead of hiring qualified Native American 

applicants.  (Doc. 46 at 16.)  The Plaintiff’s argument improperly conflates the Teamsters 

framework with the McDonnell Douglas framework.  Additionally, as outlined above, the 

Plaintiff is not entitled to have its facts treated as true for purposes of its own motion for partial 

summary judgment.  See Wallin, 153 F.3d at 686. 

 The Plaintiff’s primary argument is that “DSS does not dispute that it rejected admittedly 

qualified Native American applicants when it cancelled requisitions and immediately opened 

new requisitions for the same vacancies.”  (Doc. 46 at 17.)  DSS does not dispute that as a 

general proposition, if an applicant was granted an interview, the applicant was considered to 

have met the minimum qualifications for the position.  (See Response to Plaintiff’s Statement of 

Material Facts, ¶ 16.)  However, merely because an applicant met the minimum qualifications for 

a position to justify an interview did not mean that the applicant was per se qualified for the 

position.  Hiring Managers reviewed application materials to determine whether an applicant met 

the minimum qualifications.  (Response to Plaintiff’s Statement of Material Facts, ¶ 94.)  As 

explained by Michael Bakley when discussing Blue Little’s qualifications, a selection for an 

interview meant an applicant was “qualified to the point I wanted to know more in an interview.”  

(Response to Plaintiff’s Statement of Material Facts, ¶ 122.)   

 The Plaintiff is asking this Court to infer that DSS intentionally discriminated based on 

the fact that it cancelled requisitions instead of hiring “qualified” Native American applicants.  

But in those instances where DSS cancelled a requisition without a hire, it also interviewed and 

rejected “qualified” Caucasian applicants.  No inference of discrimination is warranted in such a 
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scenario, particularly given that all reasonable inferences for purposes of this motion must be 

made in DSS’s favor. 

 Applicants were not selected for positions based on application materials alone.  Hiring 

Supervisors selected the most qualified applicants based on the applicant’s knowledge, skills, and 

abilities as demonstrated by an applicant’s application materials, interview performance, and 

references.  (Treloar Dep. III 64:15-23; White Dep. II 17:5-9; Bakley Dep. 101:9-10.)  To ignore 

the interview process as the Plaintiff does is to ignore one of the critical components of the hiring 

process.   

 Most importantly, the Plaintiff’s arguments regarding DSS’s hiring selections ignores the 

competent and admissible evidence that DSS has identified demonstrating that its hiring 

practices were non-discriminatory – evidence that this Court must accept as true for purposes of 

the Plaintiff’s motion.  The DSS Hiring Supervisors who have been deposed have testified that 

they hired the most qualified applicants based on the knowledge, skills, and abilities as 

demonstrated by an applicant’s application, interview, and references. Mr. Treloar, the former 

DSS Regional Manager, explained the hiring policy as follows: 

I’m going to tell you, we tried -- our only instructions throughout history have 

been to hire the best person for the job. And in later years, then they said best 

person for the job based on knowledge, skills, and abilities. We never talked race. 

We were never informed of race. And I said, that was the first time, when you 

showed me that list yesterday, that I had ever seen a list of race.  And you knew 

you never asked. 

 

(Treloar Dep. III 64:15-23.)  Mr. Treloar was asked, “Sir, do you have any explanation as to why 

between 2007 and 2013 so few Native Americans were appointed as EA Specialists on Pine 

Ridge?” (Treloar Dep. III 91:5-7.)  Mr. Treloar replied: 

Again, it goes back to who gave the best interview, who had the best reference 

checks, and who was the most qualified for the job. The State always looked at, in 

the recent years, knowledge, skills, and abilities.· And we were never gave --
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because they never told us someone's race. I knew -- you never asked what 

someone's race was. You hired on knowledge, skills, and abilities. And in later 

years, and originally, we were always told, hire the best person qualified for the 

job. 

 

(Treloar Dep. III 91:8-17.)  Cheryl White, Benefits Specialist Supervisor testified, “You hired 

whoever was the most qualified and who would have the best knowledge, skills, and abilities. 

And, like I say, who you felt was best qualified.” (White Dep. II. 17:5-9.)  Michael Bakley, 

another Benefits Specialist Supervisor, testified that he would review the candidates’ education 

and work experience as demonstrated by their application materials, and then conduct interviews. 

“And then after all of that process was done, you’d pick your best candidate out of the process.” 

(Bakley Dep. 76:1-11.)  Bakley further testified, “I’ve always hired the person with the best skills, 

knowledge and abilities.”  (Bakley Dep. 101:9-10.)  Ron Shedeed, another Benefits Specialist 

Supervisor, testified that DSS instructed him to look for the “best qualified individual.”  (Shedeed 

Dep. 34:21-23.)  Moreover, DSS relied upon written policies from BHR prohibiting discrimination 

on the basis of race.  (Johnson Dep. Ex. 6.)   

 The Plaintiff also ignores the evidence of record regarding the qualifications of Caucasian 

applicants that were appointed as Specialists.  For example, the Plaintiff notes that Jamie Smith 

(Caucasian) was selected instead of Ruby-Ann Red Feather Degenhardt (formerly Ann Nelson).  

(Doc. 46 at 22.)  But Jim Treloar testified that Jamie Smith was an “excellent candidate” because of 

her years of prior experience at DSS as a Benefits Specialist, and noted that she had been promoted 

to lead worker.  (Treloar Dep. III 30:18-31:13.)   Treloar testified that Ann Nelson was indeed a 

strong candidate, “but not the strongest.”  (Treloar Dep. III 52:13-19.)  Treloar testified that Smith 

was a stronger candidate than Nelson: 

Because of her vast experience within the program working for the State of South 

Dakota and maintained the same job in Kansas.  And actually had expanded her job 

in Kansas.  She also worked as an Employment Specialist in Kansas besides being a 

Benefits Specialist.  And came back with good ratings and had expanded her 

knowledge, but she was already a top-notch worker when she left. 
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(Treloar Dep. III 53:2-9.)  Similarly, the Plaintiff contends that Sherry LaPointe (Native American) 

was not interviewed for an Employment Specialist position for which Darien Allen (Caucasian) was 

ultimately selected.  (Doc. 46 at 18.)  The Plaintiff then asserts that Keith Kearns, the Hiring 

Supervisor, acknowledged that LaPointe’s qualifications exceeded Allen’s.  (Id.)  This, however, 

seeks an unwarranted inference from Kearns’s testimony.  Kearns testified that LaPointe’s education 

exceeded Allen’s education, and that LaPointe’s casework experience exceeded Allen’s in terms of 

the type of casework experience, but not the length.  (Kearns Dep. 158:7-15.)  However, the Plaintiff 

ignores Kearns’s testimony regarding Allen’s other qualifications, including the fact that Allen was 

already working as a Benefits Specialist for DSS when she applied to be an Employment Specialist.  

Kearns testified: 

As I said, she had been a Benefits Specialist for a number of years.  She had also 

worked as a clerical position, secretary, with social services; and prior to that seems 

like there was -- she'd had some experience as kind of like an administrative assistant 

or something of that nature with a tax -- doing taxes or bookkeeping or that kind of 

thing. 

 

(Kearns Dep. 135:20-136:1.)  Kearns also testified that he rated “experience as a Benefits Specialist 

for DSS out of the Pine Ridge office as a type of caseworker experience that [he] was looking for in 

Employment Specialists.  (Kearns Dep. 136:8-18.)  Like Allen, Trina Bayne (Caucasian) was 

employed as Benefits Specialist and secretary at DSS before being selected as an Employment 

Specialist.  (Kearns Dep. 85:9-22.)  Kearns testified that he hired Bayne “because of her experience 

with the Department of Social Services, her knowledge of working with customers, her disposition of 

being respectful, [and] showing compassion.  (Kearns Dep. 87:22-25.) 

 Kearns also provided testimony regarding the hiring of Mary Bishop, who the Plaintiff 

asserts was selected instead of Irene Red Cloud.  (Doc. 46 at 23.)  Kearns testified that “Mary Bishop 

had worked for many years at the Department of Health and Human Services in the State of 

Nebraska as a caseworker” and that she had “significant caseworker experience.”  (Kearns Dep. 
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213:12-24.)  In fact, Kearns had worked with Bishop during his time at the Department of Health and 

Human Services.  (Id. at 214:1-14.)   

 The Plaintiff also asserts that DSS hired Jeanie Montgomery (Caucasian) as an ASA 

Specialist instead of Irene Red Cloud (Native American).  (Doc. 46 at 20.)  Rogine Page, the Hiring 

Supervisor for that position, testified that Montgomery had “a lot of work experience,” including 

prior caseworker experience at a mental health facility.  (Page Dep. 140:22-141:6.)  Montgomery’s 

Rationale for Appointment stressed Montgomery’s experience as a nurse, which Page believed would 

be helpful for the ASA Specialist Position.  (Id. at 142:6-10.)  Additionally, Page testified that Red 

Cloud had a “sketchy” job history, because “this job was three months, this job was two months, this 

job was – oh, that was ten months . . . That concerns me as a supervisor who has not had any 

Specialists for a year as to her work history.”  (Page Dep. 150:7-15.)  Additionally, Red Cloud had 

not been employed since 2003.  (Page Dep. 150:18-19.)  Perhaps most importantly, Page testified 

that Red Cloud would not accept any less than $17.00 per hour, and that she would not have been 

able to get that as an ASA Specialist.  (Page Dep. 154:3-16.) 

 The Plaintiff also asserts that DSS hired Billie Green (Caucasian) instead of Red Cloud as a 

Benefits Specialist.  (Doc. 46 at 20.)  Michael Bakley, the Hiring Supervisor for this position, 

testified about his rationale for selecting Green instead of Red Cloud.  Bakley testified that Red 

Cloud was a “good applicant” but not the “top applicant.”  (Bakley Dep. 167:13-15.)  In comparing 

Green to Red Cloud, Bakley explained: 

I mean, experience wise, you know, Billie [Green] had so much more previous 

experience with the department.  Billie also used to be a benefit specialist years ago 

for several years and she could remember a lot of that policy. She had just a sharp 

mind. And so, you know, I mean, we’re not exactly comparing apples to apples there 

with past experience with the department.  Irene’s [Red Cloud] was in CPS and 

Billie’s was, she was job service in the end but she started out as a benefit specialist 

years ago.  Like I said, you know, she still remembered so much of that job from the 

past that she just still contained just huge amounts of knowledge with it.  It was -- it 

was a good cert list.  I mean, there was nothing wrong with it. 
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(Bakley Dep. 167:19-168:8.)  Bakley also noted he had concerns about Blue Little (Native 

American), another applicant for the Employment Specialist position ultimately filled by 

Green and cited by the Plaintiff.  Bakley testified that Little had a sporadic employment 

history and performed poorly in the interview.  (Bakley Dep. 161:4-164:6.) 

 In sum, the evidence proffered by DSS, which must be accepted as true for purposes of the 

Plaintiff’s motion, demonstrates that DSS Hiring Supervisors picked the most qualified applicants 

based on knowledge, skills, and abilities, not based upon race.  As such, the examples cited by the 

Plaintiff provide no support for its prima facie case.    

Conclusion 

 Based on the foregoing argument and authority, DSS respectfully requests the Court deny the 

Plaintiff’s motion for partial summary judgment. 

 Dated this 26
th

 day of September, 2017. 

     WOODS, FULLER, SHULTZ & SMITH P.C.  

      

 

           By    /s/Gary P. Thimsen_     

      Gary P. Thimsen     

      Joel E. Engel III 

      300 South Phillips Avenue, Suite 300  

      Post Office Box 5027     

      Sioux Falls, South Dakota 57117-5027  

      Telephone:  (605) 336-3890 

      Facsimile: (605) 339-3357 

      Email:  Gary.Thimsen@woodsfuller.com 

       Joel.Engel@woodsfuller.com 

      Attorneys for Defendant 
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