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JAMES E. TORSKE 

Attorney at Law 

314 North Custer Avenue 

Hardin, Montana  59034 

406-665-1902 

torskelaw@tctwest.net 

Attorney for Plaintiff 

 

 

 

 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 

BILLINGS DIVISION 

 

 

BIG HORN COUNTY ELECTRIC ) CV 17-65-BLG-SPW-TJC 

COOPERATIVE, INC.   ) 

      ) PLAINTIFF’S OBJECTIONS TO 

  Plaintiff,   ) THE FINDINGS AND 

      ) RECOMMENDATIONS OF U.S. 

 vs.     ) MAGISTRATE JUDGE 

      ) 

ALDEN BIG MAN, et al,  ) 

      ) 

  Defendants.   ) 

_____________________________ ) 

 

Plaintiff’s Objections to the U.S. Magistrate’s Findings and 

Recommendations that this case be remanded to the Crow Tribal Court are based 

upon the following: 

NECESSARY EXHAUSTION OF TRIBAL COURT REMEDIES 

OCCURRED 

 

 The United States Magistrate Judge (Magistrate) concluded this matter 
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should be remanded for further proceedings before the tribal court after reviewing 

the Appellate Court’s Opinion, most notably references to the tribal court’s failure 

to make factual findings relating to matters which are actually unnecessary or 

irrelevant to resolution of the issue involved in this case.  The Magistrate 

characterized the issue as: “Whether BHCEC can insulate itself from Crow tribal 

law by including a choice-of-law provision in a contract with a third party.”  

Findings at 11-12. 

 In reality, the issue in this case is whether the Crow Tribe may regulate the 

relationship between BHCEC and its members by adoption and enforcement of 

Title 20 Utilities, a tribal ordinance which, according to its terms, applies to “any 

purchaser of gas or electric service supplied by a utility for residential purposes” 

whether the purchaser is a tribal member or nonmember on fee land or trust land 

within the Crow Reservation.  Title 2 Utilities, § 20-1-101(c). 

 Both the Crow Court of Appeals Opinion and the Magistrate Judge’s 

Findings and Recommendations raise the issue relating to “whether the relevant 

conduct occurred on tribal land.”  The Magistrate incorrectly concluded: “Here 

there does not appear to be any dispute between the parties that the tribal court has 

not considered whether the relevant conduct occurred on tribal land.”  Findings @ 

14.  To the Crow Court of Appeals, it obviously made no difference because it 

stated: “This Court’s attention is centered on subject matter jurisdiction.”  It went 
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on to quote the Crow Law and Order Code (CLOC) which in part provides “The 

Crow Tribal Court shall have jurisdiction over all causes of action arising within 

the exterior boundaries of the Crow Indian Reservation . . . “.  Opinion at p. 23 of 

36.  “Based purely on the CLOC” Sections 3-2-203 and 205, the Crow Court of 

Appeals concluded the tribal court had personal jurisdiction over BHCEC because 

it “transacted business within the exterior boundaries of the Crow Reservation”.  It 

also finally concluded “since the cause of action arose within the exterior 

boundaries of the Crow Indian Reservation, the Crow Tribal Court has subject 

matter jurisdiction over this matter.  Id. 

 So, in reality, even though the appellate court complained that the trial court 

did not (a) determine the number of electrical customers were served by BHCEC 

within the reservation boundaries, (b) did not determine “by what instrument or the 

year the Crow Tribe and BHCEC established electrical services for residents . . . “; 

and (c) “There is no record below establishing the land status of BHCEC within 

the Crow Indian Reservation”, none of these alleged deficiencies in the trial court 

record were relevant or would have made any difference at all in the appellate 

court decision it had personal and subject matter jurisdiction “based purely on the 

CLOC”.  Id.  The Crow Court of Appeals’ decision is final that tribal law and not 

federal law determines the tribal court’s jurisdiction.  

 Most remarkable and disturbing is the total lack of acknowledgement that 
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the tribal court did in fact consider the land ownership issue in its analysis leading 

to the decision that the principles governing tribal civil jurisdiction over 

nonmembers set out in Montana v. United States, 450 U.S. 544, 101 S. Ct. 1245 

(1981) applied in this case.  The trial court, citing Nevada v. Hicks, 533 U.S. 353, 

121 S. Ct. 2304 (2001), and quoting from Justine O’Connor’s concurring opinion, 

acknowledged the Supreme Court resolved that Montana v. U.S. principals 

“governs a tribe’s civil jurisdiction over nonmembers regardless of land 

ownership.”  Id.  The trial court addressing land ownership, concluded: “Therefore, 

Defendant’s delivery of electricity to Plaintiff’s residence on trust land may not be 

relied upon alone to provide the basis for exercise of tribal authority, whether 

regulatory or adjudicatory, over Defendant.”  Order, p. 5.  

 By its own stated reliance upon tribal sovereignty, the Crow Appellate Court 

determined land status and conditional entry upon the reservation to be irrelevant.  

The court stated: 

The lower did not examine any facts to ascertain whether tribal 

sovereignty was at stake to justify Title 20.  However, this court places 

great respect on the sovereign status of the Crow Tribe’s Treaty rights, 

Constitution, tribal customs and traditions, and the Crow Law and Order 

Code.  Crow Tribal sovereignty serves as a basis for its power to regulate 

and exclude.  Opinion, 33 of 36 

 

 The Magistrate gave unjustified reliance upon Glacier Elec. Coop., Inc. v. 

Gervais, 2015 WL 13650531, *3-4 (D. Mont. April 24, 2015) which in turn relied 

upon Window Rock Unified Sch. Dist. v. Reeves, 861 F.3d 894 (9
th
 Cir. 2017), 
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Grand Canyon Skywalk Dev., LLC v. ‘SA’ Nyu Wa Inc., 715 F.3d 1196 (9
th

 Cir. 

2013), and Water Wheel Camp Recreation Area Inc. v. Larance, 642 F.3d 802 (9
th
 

Cir. 2011).  Each of these cases are clearly distinguishable from and not applicable 

to this case. 

 In Glacier Elec. the plaintiffs filed an action in tribal court.  Glacier Electric 

filed a Motion to Dismiss in tribal court which remained pending in tribal court 

when Glacier Electric immediately filed a Complaint for Declaratory Relief in 

federal court based upon the pending litigation in tribal court.  Neither the 

Blackfeet Tribal Court nor the Blackfeet Appellate Court were given an 

opportunity to define its own jurisdiction.  Here, the Crow Court of Appeals has 

defined tribal court jurisdiction. 

 In Window Rock complaints were filed before the Navajo Nation Labor 

Commission “over employment-related claims against public school districts 

operating schools on leased tribal land.”  Before any evidentiary hearings before 

the commission, the school districts filed suit in federal court seeking a declaration 

“the commission and the Navajo tribal courts lack jurisdiction over public school 

districts employment decisions and practices conducted on the Navajo 

Reservation.”  The federal court granted summary judgment to the school district 

and enjoined further tribal proceedings.  The Ninth Circuit Court reversed based 

upon the failure to exhaust tribal court remedies predicated upon a finding that 
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tribal jurisdiction was colorable or plausible based upon the fact the schools were 

located on tribal land. 

 Similarly, in Grand Canyon Skywalk and Water Wheel the Ninth Circuit 

Court relied completely upon non-Indian activity which occurred on tribal land and 

the “activity interfered directly with the tribe’s inherent powers to exclude and 

manage its own lands” at “a location to which the tribe has the power to limit 

access through its inherent sovereignty and the right to exclude.”  Grand Canyon 

Skywalk, 715 F.3d @ 1204. 

 The Magistrate’s reliance upon cases which predicate tribal adjudicatory 

jurisdiction upon non-Indians activities on tribal land simply does not apply in the 

instance of the Crow Tribe’s enforcement of Title 20 which by its own terms 

applies to all customers receiving natural gas or electric utility service within the 

Crow Reservation.  BHCEC is entitled to a closer examination of whether the 

Crow Tribe has an inherent right to exclude BHCEC from the Crow Reservation 

which would justify remanding this matter back to the Crow Tribal Court even 

though the Crow Appellate Court has already concluded the tribal court has 

personal and subject matter jurisdiction.  Also, the appellate court has limited, 

upon remand, further Crow trial court proceedings to consider only the non-

jurisdictional merits of Appellant Alden Big Man’s Motion for Summary Judgment 
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and conduct further proceedings consistent with the Crow Rules of Civil 

Procedure.”  Op. at 35 of 36. 

MONTANA PRINCIPALS APPLY 

 In reaching its conclusion to reverse the trial court’s decision finding the 

Crow Tribe lacked legislative jurisdiction to adopt and enforce Title 20, the Crow 

Appellate Court ignored or chose not to recognize express findings on conclusions 

made by the trial court.  The Appellate Court stated: 

“Since there was no record established in the Crow Trial Court in regard 

to what BHCEC reasonably should anticipate from their dealing with 

Crow Tribal cooperative members or the Crow Tribe, it was error for the 

Crow Trial Court to make a decision without proper findings of fact.  Op. 

at 35 of 36 

 

 In reality, the following is the trial court’s finding which the appellate 

court failed to recognize: pp. 7-8 

 

  Here, Defendant has for generations constructed permanent 

infrastructure “to encourage the use of . . . electric power . . . to facilitate 

the extension of these modern conveniences to sparsely settled Indian 

areas.  See, 25 CFR § 169-22(c) at 469.  Defendant has engaged the tribe 

and its members in the benefits from cooperative membership and use of 

utility facilities without prior expectation or notice of regulation of the 

Title 20 type, nor notice the tribe reserves a gatekeeping right to exclude 

Defendant from the reservation.  Thus, this case is about whether the 

tribe may deny Defendant the right to deliver electric service to tribal 

cooperative members unless Defendant agrees to the non-disconnect 

provisions of Title 20.  The Supreme Court has indicated tribal 

jurisdiction depends upon what non-Indians “reasonably” should 

“anticipate” from their dealings with a tribe or its members in connection 

with activities on a reservation.  Plains Commerce Bank, 544 U.S. at 337, 

120 S. Ct. 2709.”  pp. 7-8. 
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 What more can be expected from cooperative members than compliance 

with the terms of membership agreements which obligate each member to identical 

terms as a condition to receipt of electrical service and power?. 

 BHCEC incorporated verbatim the choice of law provisions set forth in each 

cooperative member’s membership agreement in its Answer to Plaintiff’s 

Complaint.  As such, the question of tribal jurisdictional authority over BHCEC 

which is determined pursuant to federal law and not tribal law, was inherent within 

the complaint and BHCEC’s answer because of the parties subject to the action.  

Ute Indian Tribe of the Uintah v. Lawrence, 875 F.3d 539, 545 (10
th
 Cir. 2017), 

citing Oklahoma Tax Commission v. Graham, 489 U.S. 838, 840, 109 S. Ct. 1519 

(1989). 

 The fact the 9
th
 Circuit Court in Big Horn County Electric Coop. Inc. v. 

Adams, 219 F.3d 944 (2000) concluded membership agreements between the 

cooperative and its members represented consensual agreement of the qualifying 

kind under the first exception set forth in Montana v. United States, does not 

satisfy that exception for purpose of determination of tribal jurisdiction over 

BHCEC as Plaintiff represents in this case.  There simply is no nexus between the 

membership agreement and this action which is based solely on violation of tribal 

law as set forth in Title 20.  The obvious has been overlooked by the Crow 
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Appellate Court and the Magistrate Judge and must be considered before 

acceptance of the recommendation this matter should be remanded to tribal court. 

 If the federal court determines that the choice of law provisions in BHCEC’s 

membership agreement are lawful, valid and binding the tribal court “has exceeded 

the lawful limits of its jurisdiction.”  Nat’l Farmers, 471 U.S. at 857; see, also, 

Becker v. Ute Indian Tribe, 868 F.3d 1199, 1203 (10
th
 Cir. 2017).  Comity 

principals do not require exhaustion of tribal court remedies if the federal court 

finds the tribal court lacks jurisdiction based upon enforceable contractual 

obligations.  Ute Indian Tribe of the Uintah and Ouray Reservation v. Lawrence, 

(D. Utah 2018) is on point in that an agreement with the tribe (Article 23) 

contained provisions providing for “original and exclusive jurisdiction” in courts 

other than tribal court which “removes this case from the tribal exhaustion policy 

pronouncements in National Farmers Union Insurance Companies v. Crow 

Tribe.”  If the membership agreement is binding the tribal court has no jurisdiction 

and if Title 20 regulation binds BHCEC there are no consensual agreements 

associate with delivery of electrical utility services upon the Crow Reservation 

upon which tribal court jurisdiction may be founded under Montana. 

CONCLUSION 

 Nat’l Farmers Union requires that “[T]he Crow Tribe must itself first 

interpret its own ordinance and define its own jurisdiction.”  Right or wrong, the 
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tribal appellate court has concluded it has personal and subject matter jurisdiction 

based upon tribal law.  Also, its opinion, which remands to the Crow trial court, 

limits the perspective proceedings before that court to matters not involving 

jurisdictional issues. 

 BHCEC is constrained by the opinion of the Crow Court of Appeals and by 

the Crow trial court’s perception of the limitations upon further proceedings.  Any 

attempt by BHCEC to challenge the jurisdiction of the Crow Tribal Court will be 

thwarted and futile for several reasons.  Not only is Leroy Not Afraid, the Chief 

Judge signing the Order Appointing Judge on Remand, the same person injured in 

the accident occurring on school property in Lodge Grass, Montana, giving rise to 

the litigation resulting in the Nat’l Farmers Union case, he also appointed his wife, 

Sheila Not Afraid, the judge to preside over proceedings in the Crow trial court 

upon remand.  (Exhibits A-1 and A-2)  The constraints set forth in the Appellate 

Court’s Order of Remand will be, without questions, strictly enforced limiting any 

effort to demonstrate the Crow Tribe’s lack of authority to regulate Big Horn 

County Electric Cooperative. 

 BHCEC has demonstrated that the tribal courts in this case have had a full 

and complete opportunity to define the extent of its jurisdictional authority and has 

done so.  The Court should reevaluate the Magistrate Judge’s recommendation and 
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conclude that the tribal court exhaustion requirements of Nat’l Farmers Union  has 

been satisfied and allow this case to proceed before this Court. 

RESPECTFULLY SUBMITTED this 29
th
 day of August, 2018. 

        /s/_James E. Torske  

        JAMES E. TORSKE 

 

 

CERTIFICATE OF SERVICE 

 

 I, James E. Torske, Counsel for Plaintiff, hereby certify that I electronically 

filed the foregoing document with the Clerk of Court for the United States District 

Court for the District of Montana, using the CM/ECF system this 29
th
 day of 

August, 2018.  Participants in the case who are registered CM/ECF users will be 

served by the CM/ECF system. 

 

 

     /s/ James E. Torske  

     James E. Torske 
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