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 Plaintiff United States of America moves for entry of partial summary judgment on its 

prima facie case that Defendant South Dakota Department of Social Services (“DSS”) engaged 

in a pattern or practice of intentional discrimination against Native Americans when hiring 

Specialists at its Pine Ridge office from 2007 through 2013.  During this time frame, DSS sought 

entry-level Specialists to work with an almost exclusively Native American population at its 

office on the Pine Ridge Indian Reservation with 35 separate job postings.  (Plaintiff’s Statement 

of Material Facts (“Pl. SMF”) ¶¶ 32, 34.)  Over the seven years, DSS offered positions to 20 

white applicants and only two Native American applicants.  (Id. ¶ 48.)  The resulting statistics 

show that DSS hired Native American applicants at a statistically significantly lower rate than 

white applicants.  (Id. ¶ 66.)  Despite a steady stream of interested Native American applicants 

(id. ¶ 45), DSS failed to hire a single Native American Specialist for five of the seven years at 

issue (id. ¶ 49).  Furthermore, DSS admits that many of the Native American applicants it 

rejected (sometimes repeatedly) were qualified.  (See id. ¶¶ 86-173.)  The dismal numbers, 

coupled with the individual examples of qualified Native Americans who were rejected, establish 

the United States’ prima facie case as a matter of law under the framework set forth in 

International Brotherhood of Teamsters v. United States, 431 U.S. 324 (1977). 

I. BACKGROUND 

A. Factual Background 

The Pine Ridge Indian Reservation, home to the Oglala Lakota Sioux Tribe, spans a large 

rural area in the southwest corner of South Dakota.  (Pl. SMF ¶ 1.)  Almost ninety percent of the 

Reservation’s population self-identified as Native American in the 2010 decennial census.  (Id.)  

Most are also members of the Oglala Lakota Sioux Tribe.  (Id.)  The Reservation is a “high 

poverty area” with “a lot of need.”  (Id. ¶ 2.)  As of 2014, almost 50% of the population lived 
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below the federal poverty level.  (Id.)   

DSS assists low-income Native Americans at an office in Pine Ridge.  (Id. ¶ 3.)  

Programs administered by DSS, such as Medicaid, Temporary Assistance for Needy Families 

(“TANF”), and the Supplemental Nutrition Assistance Program (“SNAP”), are critical to the 

surrounding population.  (Id.)  DSS employs Specialists to administer its social service programs 

in Pine Ridge.  (Id. ¶ 4.)   

From 2007 through 2013, Specialists in Pine Ridge had three types of job classifications.  

(Id. ¶ 5.)  Adult Services & Aging (“ASA”) Specialists worked in the area of adult aging and 

disability, “assessing and determining eligibility for a wide range of services that would benefit 

individuals at risk of having to leave their homes.”   (Id. ¶ 6.)  Economic Assistance Benefits 

(“Benefits”) Specialists “assesse[d] and analyze[d] client life circumstances and financial 

capabilities to provide assistance and services to low income individuals and their families.”  (Id. 

¶ 7.)  Employment Specialists “assesse[d] and analyze[d] current life circumstances to develop 

and enhance employment opportunities for low income families participating in the Temporary 

Assistance for Needy Families (TANF) program.”  (Id. ¶ 8.)  Although focused on different 

aspects of the social programs for the state’s residents, all of these Specialists “engage[d] with, 

interview[ed], evaluate[d], and assist[ed]” their primarily Native American customers in the field 

of human services.  (Id. ¶ 9.)   

DSS’s process for hiring Specialists from 2007 through 2013 began when the supervisor 

of a vacant Specialist position asked the Bureau of Human Resources to post a public job 

announcement (called a requisition announcement), seeking applicants for a specified window of 

time.  (Id. ¶¶ 12, 15.)  The hiring supervisor reviewed applications for minimum qualifications, 

invited qualified applicants to interview, and then decided whose references to check.  (Id. ¶ 16.)  
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Required minimum qualifications consisted of only “basic knowledge or experience in a related 

field.”  (Id. ¶ 17.)  DSS’s hiring supervisors claimed to look for a consistent litany of “preferred” 

qualifications, including higher education, prior case management experience, and familiarity 

with the geography or culture of the Pine Ridge Indian Reservation.  (Id. ¶ 19.)  At the end of 

this process, the hiring supervisor made a recommendation to the Regional Manager to hire a 

particular applicant or to “cancel” the requisition without a hire, and the Regional Manager 

referred the recommendation to upper DSS management.  (Id. ¶ 21.)  This hiring process 

changed in early 2014 when DSS adopted a new competency-based system to hire Specialists.  

(Id. ¶ 23.) 

DSS conducted hiring for Specialist positions in Pine Ridge 35 separate times from 2007 

through 2013.1  (Id. ¶¶ 32, 34.)  In response, Native American applicants submitted 213 (44.5%) 

complete applications and white applicants submitted 265 (55.5%) complete applications.2  (Id. 

¶ 42.)  DSS offered interviews to 117 (46.1%) non-unique Native American applicants and 137 

(53.9%) non-unique white applicants.  (Id. ¶ 46.)  DSS interviewed 90 (47.4%) non-unique 

Native American applicants and 100 (52.6%) non-unique white applicants.  (Id. ¶ 47.)  DSS 

offered Specialist jobs to 22 of these interviewees, 20 of whom (90.9%) were white and only two 

of whom (9.1%) were Native American.  (Id. ¶ 48.)  DSS did not select a single Native American 

for hire in 2007, 2008, 2009, 2010, or 2012.  (Id. ¶¶ 49-50, 52.)   

                                                 
1 This tally includes all requisitions that were both posted and closed in 2013, as well as one 
requisition (Requisition 2182) that was posted in 2013 but closed in January 2014.  (Pl. SMF 
¶ 33.)  It is undisputed that Requisition 2182 followed the same process as all other requisitions 
that closed in 2013 before the new system to hire Specialists was adopted in early 2014.  (Id. 
¶ 34.) 
2 DSS also received 26 complete applicants from applicants who did not identify as either Native 
American or white.  (Pl. SMF ¶ 44.) 
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B. Procedural History 

The United States filed this action against DSS under Title VII of the Civil Rights Act of 

1964, as amended, 42 U.S.C. § 2000e, et seq. (“Title VII”) in 2015.  (Doc. No. 26; see also Doc. 

No. 1.)  In its Amended Complaint, the United States alleged that DSS had engaged in a “pattern 

or practice” of intentional discrimination against Native Americans by denying them 

employment as Specialists at the Pine Ridge office from 2007 to 2013 because of their race.  

(Doc. No. 26.)  In a separate count, the United States alleged individual race discrimination 

claims on behalf of similarly situated Native Americans who were denied Specialist positions at 

the Pine Ridge office from 2007 to 2013.  (Id.) 

The Court bifurcated discovery and trial in this case into two separate stages.  (Doc. No. 

16, Order Bifurcating Discovery and Trial and Scheduling Order.)  The present stage, Stage I, 

concerns only the United States’ pattern-or-practice claim.  The Court ordered discovery and trial 

at this stage on “(a) the liability, if any, of [DSS] for the plaintiff’s pattern-or-practice claim; 

(b) any defenses asserted by DSS that apply to the issues to be tried in Stage I; and (c) the relief, 

if any, including prospective injunctive relief ordered by the court on that claim.”  (Id. at 1.) 

II. LEGAL STANDARD 

A. Summary Judgment Standard 

A party may move for summary judgment on all or part of a claim.  See Fed. R. Civ. P. 

56(a).  Summary judgment is proper “if the movant shows that there is no genuine dispute as to 

any material fact and the movant is entitled to judgment as a matter of law.”  Id.; see also 

Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986).  The movant bears the burden of showing the 

propriety of summary judgment, to which “the nonmovant must respond by submitting 

evidentiary materials that set out ‘specific facts showing that there is a genuine issue for trial.’”  
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Torgerson v. City of Rochester, 643 F.3d 1031, 1042 (8th Cir. 2011) (en banc) (quoting Celotex 

Corp., 477 U.S. at 324).  At summary judgment, genuinely disputed facts and the inferences 

drawn from those facts must be viewed in the light most favorable to the non-moving party.  See 

Ricci v. DeStefano, 557 U.S. 557, 586 (2009); Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 

475 U.S. 574, 587 (1986); Klynsma v. Hydradyne, LLC, No. 13-cv-5016-JLV, 2015 WL 

5773703, at *4 (D.S.D. Sept. 30, 2015).  

B. Pattern-or-Practice Disparate Treatment Claims are Analyzed under the 
Teamsters Framework 

“All disparate-treatment claims brought under Title VII turn on one basic issue: whether 

the employer intentionally treated some people less favorably than others because of their race, 

color, religion, sex, or national origin.”  Craik v. Minn. State Univ. Bd., 731 F.2d 465, 468-69 

(8th Cir. 1984) (internal quotation marks and citation omitted).  Because “direct proof of 

intentional discrimination by an employer is hard to come by,” courts employ “carefully 

calibrated burden-shifting structures designed to determine whether the employer intentionally 

discriminated against the plaintiffs.”  Reynolds v. Barrett, 685 F.3d 193, 204 (2d Cir. 2012).  For 

pattern-or-practice disparate treatment claims, this burden-shifting framework was set forth in 

International Brotherhood of Teamsters v. United States, 431 U.S. 324 (1977). 

Under Teamsters, the plaintiff bears the initial burden of establishing a prima facie case 

that “unlawful discrimination has been a regular procedure or policy followed by an employer.”  

431 U.S. at 360; see also id. at 336.  The plaintiff can satisfy its prima facie burden through 

“statistical evidence showing disparities between similarly situated protected and unprotected 

employees with respect to hiring, . . . supplemented with other evidence, such as testimony about 

specific incidents of discrimination.”  Craik, 731 F.2d at 470.  In the Eighth Circuit, “the 

plaintiffs’ statistical evidence must show a disparity of treatment, eliminate the most common 
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nondiscriminatory explanations of the disparity, and thus permit the inference that, absent other 

explanation, the disparity more likely than not resulted from illegal discrimination.”  Morgan v. 

United Parcel Serv. of Am., Inc., 380 F.3d 459, 463-64 (8th Cir. 2004) (internal quotation marks 

and citation omitted).  If the statistical disparity is sufficiently large, that evidence “alone may in 

a proper case constitute prima facie proof of a pattern or practice of discrimination.”  Hazelwood 

Sch. Dist. v. United States, 433 U.S. 299, 307-308 (1977) (citing Teamsters, 431 U.S. at 339); 

see also Morgan, 380 F.3d at 468. 

“The burden then shifts to the employer to defeat the prima facie showing of a pattern or 

practice by demonstrating that the Government’s proof is either inaccurate or insignificant.”  

Teamsters, 431 U.S. at 360.  The employer can meet its burden, once shifted, by “presenting a 

direct attack on the [plaintiff’s] statistics” or “producing non-statistical evidence to show that it 

lacked [a discriminatory] intent.”  United States v. City of New York, 717 F.3d 72, 85 (2d Cir. 

2013).  If the employer satisfies its burden, the court “must then determine, by a preponderance 

of the evidence, whether the employer engaged in a pattern or practice of intentional 

discrimination.”  Reynolds, 685 F.3d at 203; see also EEOC v. JBS USA, LLC, 940 F. Supp. 2d 

949, 968-69 (D. Neb. 2013).  If the employer’s evidence falls short, the court can “conclude that 

a violation has occurred” and award prospective, injunctive relief before moving to Stage II.  

Teamsters, 431 U.S. at 361. 

As recognized by the Tenth Circuit, “there is little case authority discussing summary 

judgment motions in pattern-or-practice cases.”  Thiessen v. Gen. Elec. Capital Corp., 267 F.3d 

1095, 1108 (10th Cir. 2001).  The Tenth Circuit saw “no reason why summary judgment motions 

cannot be aimed at both the first and second stage issues,” but cautioned that “such motions must 

be analyzed in light of the orders of proof peculiar to pattern-or-practice cases.”  Id. at 1108-09.  
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The United States accordingly aims its partial summary judgment motion solely at the issue of 

the prima facie case for which it bears the burden in Stage I.  In different contexts, courts have 

recognized that resolving the prima facie case on summary judgment “will appropriately narrow 

the issues in dispute and thus lead to a more efficient resolution of [] litigation.”  Massie v. Ind. 

Gas Co., 752 F. Supp. 261, 263 (S.D. Ind. 1990); see e.g., id. at 267 (granting partial summary 

judgment on prima facie case for plaintiff’s ADEA claim); Schulz v. Veterans Admin., No. 81-

1629, 1982 WL 31077, at *2-3 (D.D.C. Oct. 26, 1982) (same for an individual disparate-

treatment claim under Title VII); United States v. City of New York, 683 F. Supp. 2d 225, 249-51 

(E.D.N.Y. 2010) (granting summary judgment on plaintiffs-intervenors’ pattern-or-practice 

prima facie case of disparate treatment), rev’d on other grounds, 717 F.3d 72 (2d Cir. 2013). 

III. ARGUMENT 

The United States can establish a prima facie case of intentional discrimination against 

Native Americans based on DSS’s undisputed hiring record, along with anecdotal evidence.  

Under Teamsters, statistics and anecdotal evidence regarding disparities of treatment between 

similarly situated protected and unprotected applicants with respect to hiring is sufficient to 

establish a prima facie case of a pattern or practice of discrimination.  See Craik, 731 F.2d at 

470.  Although “gross statistical disparities alone” may suffice, see Hazelwood Sch. Dist., 433 

U.S. at 307-08, anecdotal evidence helps to “bring the ‘cold numbers convincingly to life,’” 

Morgan, 380 F.3d at 471 (quoting Teamsters, 431 U.S. at 339).  The United States has sufficient 

evidence of both in this case.  

Here, there is no disputing the numbers.  The parties have stipulated to the “applicant-

flow” data, which includes the number of Native American and white applicants, interviewees, 
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and hires for Specialist positions at DSS’s office in Pine Ridge from 2007 through 2013.3  (Pl. 

SMF ¶¶ 36, 40.)  This data shows a statistically significant difference in the treatment of Native 

American and white applicants aggregated for all positions over this time period.  (Id. ¶¶ 63, 66.)  

For five of the seven years at issue, DSS selected zero Native American applicants for hire, 

despite conducting hiring for 22 Specialist positions and offering to hire 15 white applicants.  

(Id. ¶¶ 49-50, 52).  Individual examples of qualified Native American applicants whom DSS 

rejected between 2007 and 2013 support the bare numbers.  (Id. ¶¶ 86-173.).  Together, these 

undisputed facts raise the inference that discrimination infected DSS’s “standard operating 

procedure” when hiring at Pine Ridge from 2007 through 2013, such that the United States is 

entitled to summary judgment on its prima facie case. 

A. The difference in DSS’s hiring rates for Native American and white 
applicants establishes the United States’ prima facie case of discrimination.  

The difference in hiring rates for Native American and white applicants for Specialist 

positions at DSS’s office in Pine Ridge from 2007 through 2013 is exceedingly unlikely to have 

occurred by chance.  The gross statistical disparity in DSS’s treatment of Native American and 

white applicants establishes the United States’ prima facie case of a pattern or practice of 

discrimination.  See Hazelwood Sch. Dist., 433 U.S. at 307-08.   

 Statistical evidence is often critical to a pattern-or-practice prima facie case because 

“discriminatory intent can be inferred from the mere fact of differences in treatment.”  EEOC v. 

                                                 
3 Due to the posture of this motion, the United States focuses on the undisputed applicant-flow 
data, its statistical analysis, and the admissions of hiring supervisors.  Individual anecdotes from 
representative class members would require credibility determinations and, as such, are not 
included in the current motion for partial summary judgment on the prima facie case.  See 
Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 142 (2000) (“This burden is one of 
production, not persuasion; it can involve no credibility assessment.” (internal quotation marks 
and citation omitted)). 
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Dial Corp., 469 F.3d 735, 741 (8th Cir. 2006); see also Bell v. Envtl. Prot. Agency, 232 F.3d 

546, 553 (7th Cir. 2000).  To permit the inference of discrimination, the disparity must be 

“statistically significant.”  See Wright v. Stern, 450 F. Supp. 2d 335, 363 (S.D.N.Y. 2006); 

McReynolds v. Sodexho Marriott Servs., Inc., 349 F. Supp. 2d 1, 8 (D.D.C. 2004).  Statisticians, 

including both proposed experts here (Pl. SMF ¶ 61), consider a disparity to be statistically 

significant if the probability of the disparity occurring by chance is 5% or less, which 

corresponds to approximately two units of standard deviation.  Cf. Craik, 731 F.2d at 475 n.13.  

The greater the number of standard deviations between the outcomes for protected and 

unprotected groups, the less likely the difference is the result of chance.  As explained by the 

Supreme Court, “a fluctuation of more than two or three standard deviations would undercut the 

hypothesis that decisions were being made randomly with respect to race.”  Hazelwood Sch. 

Dist., 433 U.S. at 311 n.17 (citing Castaneda v. Partida, 430 U.S. 482, 496 n.17 (1977)); see 

also Dial Corp., 469 F.3d at 741. 

If the disparity of treatment shown by the statistics reaches the level of “gross statistical 

disparities,” no more need be said for the plaintiff to establish its prima facie case.  Hazelwood 

Sch. Dist., 433 U.S. at 307-08; Morgan, 380 F.3d at 468.  Although the Eighth Circuit has yet to 

define the phrase, the Fourth Circuit has equated “gross statistical disparities” with the test of 

statistical significance.  As explained by the Fourth Circuit: 

[W]ith standard deviations of more than three, the analysis may 
perhaps safely be used to exclude chance as a hypothesis, hence 
absolutely to confirm the legitimacy of an inference of 
discrimination based upon judicial appraisal that disparities are, to 
the legally trained eye, “gross.” 

 
EEOC v. Am. Nat’l Bank, 652 F.2d 1176, 1192 (4th Cir. 1981).  Under this reasoning, statistical 

differences in treatment between protected and unprotected groups that exceed three standard 
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deviations are so unlikely to have occurred by chance as to compel the inference of 

discrimination necessary for the prima facie case.  See id. 

 In this case, the parties have stipulated to the data underlying the 35 open and competitive 

requisitions from 2007 through 2013, including a list of applicants, their self-identified race, and 

the disposition of their application.  (Pl. SMF ¶¶ 34, 36.)  DSS’s undisputed hiring data for these 

35 requisitions shows a statistically significant difference in the hiring rates of Native American 

and white applicants at the level of 3.47 units of standard deviation.  (Id. ¶ 66.)  The statistically 

significant difference in hiring rates increases to 3.82 units of standard deviation when focused 

on those applicants whom DSS judged qualified enough for an interview.  (Id. ¶ 74.)  These 

gross statistical disparities alone satisfy the United States’ prima facie burden. 

More specifically, for the 35 Specialist requisitions from 2007 through 2013, 186 non-

unique Native American applicants and 228 non-unique white applicants submitted complete 

applications and did not withdraw from the process.4  (Id. ¶ 45.)  Of these, DSS made job offers 

to two Native American applicants and 20 white applicants.  (Id. ¶ 48)  The United States’ 

expert, Dr. Juliet Aiken, concluded that there was a statistically significant difference in the 

hiring rates for Native American applicants (1.1%) and white applicants (8.8%).  (Id. ¶¶ 64-66.)  

Simply put, a white applicant was eight times more likely to be hired by DSS as a Specialist than 

a Native American applicant.  In terms of standard deviations, Dr. Aiken concluded the hiring 

difference favoring white applicants from 2007 to 2013 was equivalent to 3.47 units of standard 

deviation.  (Id. ¶ 66.)  “In other words,” Dr. Aiken explained, “there is about a 0.1% chance that 

                                                 
4 These numbers exclude applicants who removed themselves from DSS’s hiring process before 
hiring decisions were made.  Of the 213 Native American applicants who submitted complete 
applications, 27 withdrew.  (Id. ¶¶ 42, 45.)  Of the 265 white applicants who submitted complete 
applications, 37 withdrew.  (Id.) 
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the difference in hiring ratios could have arisen by chance.”  (Pl. SMF, Ex. E, Aiken Report at 9.)   

The disparity between Native American and white applicants also fails the “80% rule” of 

practical significance detailed in the Uniform Guidelines on Employee Selection Procedures.  

See 29 C.F.R. § 1607.4(D).  Under the 80% rule, a hiring rate for a protected group that is less 

than 80% of the hiring rate for an unprotected group is generally indicative of disparate impact.  

See id.; see also Connecticut v. Teal, 457 U.S. 440, 443 n.4 (1982); Easley v. Anheuser-Busch, 

Inc., 758 F.2d 251, 256 n.8 (8th Cir. 1985).  Here, the hiring rate for Native American applicants 

was 12% that of white applicants—clearly, well below the 80% rule-of-thumb.  (Pl. SMF ¶ 67.)  

In practical terms, if DSS hired Native American applicants at a rate equal to 80% of the hiring 

rate for white applicants, DSS would have hired an additional 11 Native American applicants.5  

(Id. ¶ 68.) 

 Qualifications and education do not explain this differential treatment.  DSS admits that 

the only required minimum qualification is “basic knowledge or experience in a related field,” 

and the only educational requirement is a high school diploma.  (Id. ¶¶ 17-18.)  Hiring 

supervisors agree that (except for mandatory interviews for applicants claiming veterans’ 

preference or disability) they would not interview an applicant unless that applicant met the 

minimum qualifications for the position.  (Id. ¶ 20.)  When DSS assessed minimum 

qualifications to select applicants to interview, there was no statistically significant difference in 

the rates of Native American and white applicants invited to interview.  (Id. ¶ 71.)  Specifically, 

DSS invited to interview 117 of the 213 non-unique Native American applicants who submitted 

                                                 
5 The overall rate of hire, across all applicants grouped together, was 5.3%.  (Pl. SMF ¶ 68.)  If 
Native Americans were hired at the overall rate of hire, rather than 80% of the rate of hire for 
white applicants, DSS would still have hired an additional eight Native American applicants.  
(Id.) 
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complete applications (54.9%), and 137 of the 265 white applicants who submitted complete 

applications (51.7%).  (Id. ¶¶ 69-70.) 

 The difference in hiring rates for those interviewed who did not withdraw from the hiring 

process, however, remains statistically significant.  DSS offered to hire two of the 90 Native 

American interviewees and 20 of the 100 white interviewees, which yields hiring rates from the 

interview pools of 2.2% and 20% respectively.  (Id. ¶¶ 72-73)  Stated differently, white 

applicants who were interviewed by DSS were ten times more likely to be hired than Native 

American applicants who were interviewed by DSS.  Represented in standard deviations, the 

difference in hiring rates for Native American and white interviewees is 3.82 units of standard 

deviations (id. ¶ 74), which means that “there is a less than 0.1% chance that the differences in 

hiring ratios could have arisen by chance” (Pl. SMF, Ex. E, Aiken Report at 10.).  Moreover, the 

hiring rate for Native American interviewees is 11% that of the hiring rate for white 

interviewees, which remains well below the 80% rule of practical significance.  (Pl. SMF ¶¶ 75-

76.) 

 When DSS changed its process to hire Specialists by adopting a competency-based hiring 

program in early 2014, this disparity at Pine Ridge disappeared.  For the nine requisitions in 

2014 and 2015, 31 Native American applicants and 11 white applicants submitted complete 

applications and did not withdraw from the process.  (Id. ¶¶ 31, 78-79.)  DSS interviewed 23 

Native American applicants and eight white applicants, and ultimately offered to hire eight 

Native American Specialists and three white Specialists.6  (Id. ¶¶ 80-81.)  The resulting hiring 

rates are 25.9% for Native American applicants and 27.3% for white applicants, and 34.8% for 

                                                 
6 Some requisitions, including four after 2014, resulted in more than one hire each.  (Pl. SMF 
¶ 39.) 
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Native American interviewees and 37.5% for white interviewees.  (Id. ¶¶ 78-81.)  According to 

Dr. Aiken, there were no statistically or practically significant differences in the hiring rates 

between Native American and white applicants and interviewees at Pine Ridge under the new 

competency-based hiring system in 2014 and 2015.  (Id. ¶ 82.) 

DSS cannot contest that, when aggregated, the undisputed data shows a statistically 

significant disparity in the hiring rates across Specialists from 2007 through 2013.  DSS’s 

proposed statistical expert, Dr. Janet Thornton, “look[ed] at the same data” as Dr. Aiken,7 and 

asked whether there was a statistically significant difference between the actual and predicted 

number of Native American interviews and hire offers.8  (Pl. SMF ¶¶ 41, 83.)  Rather than 

aggregate the Specialist positions across the years at issue, Dr. Thornton disaggregated the 

undisputed data by Specialist position and year.  (See Pl. SMF, Ex. H, Thornton Dep. at 124:23-

125:12; see also Pl. SMF, Ex. G, Aiken Dep. at 131:3-6, 134:13-22.)   Nevertheless, Dr. 

Thornton does not dispute that there would be a statistically significant difference between the 

actual and predicted number of Native American offers if the data regarding Specialist positions 

was aggregated from 2007 through 2013—in fact, she admits as much for the Benefits Specialist 

                                                 
7 Dr. Thornton does not dispute the underlying applicant-flow data, but argues that six of these 
35 requisitions should be excluded from the analysis as “lateral or promotional activities,” 
because each of the hires had previous DSS experience.  (See Pl. SMF, Ex. H, Thornton Dep. at 
61:12-19; see also id. 62:9-63:15.)  Dr. Thornton’s argument confuses DSS’s hiring process with 
DSS’s explanation for its hiring decision.  DSS’s explanation may be that it hired these six white 
applicants because of their previous work experience at DSS, but DSS’s explanation cannot be 
taken at face value at this prima facie stage.  Indeed, such an explanation is belied by the fact 
that three of the six “internal” hires had applied unsuccessfully to previous requisitions and that 
Native American applicants with similar DSS experience were not re-hired.  At this prima facie 
stage, the question is whether DSS’s overall hiring process, which remained consistent across 
Specialist positions throughout this time frame, demonstrates a statistically significant disparity 
of treatment.  It does.  
8 Dr. Thornton testified that her approach to calculating statistical significance would “come to 
the same or similar conclusions” as Dr. Aiken’s approach.  (Pl. SMF ¶ 84.) 
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position.  (Pl. SMF ¶ 85.) 

Unable to dispute the resulting disparities, DSS prematurely attacks the statistical 

technique of aggregation.  While the United States strongly contests DSS’s objection, this is a 

fight for another day.  The gross statistical disparities establish the United States’ prima facie 

case, and thereby raise an inference of discrimination.  See Hazelwood Sch. Dist., 433 U.S. at 

307-08; Morgan, 380 F.3d at 468.  Having established the prima facie case, the burden shifts to 

DSS to rebut the inference of discrimination by, among other approaches, challenging “the 

source, accuracy, or probative force of the plaintiffs’ statistics.”  JBS USA, 940 F. Supp. 2d at 

968.  DSS’s challenge regarding the probative force of the aggregated statistics goes to the 

ultimate question of liability rather than the initial question of the prima facie case. 

At this stage, Dr. Thornton’s critique of Dr. Aiken’s methodology does not create a 

genuine dispute of material fact that should prevent summary judgment on the United States’ 

prima facie case that a pattern or practice of discrimination existed across Specialists from 2007 

through 2013.  When aggregated across Specialists and across years, the undisputed applicant-

flow data shows a disparity between hiring rates of Native American and white applicants that is 

statistically significant at 3.47 units of standard deviation.  (Id. ¶¶ 63, 66.)  The disparity between 

hiring rates of Native American and white interviewees remains statistically significant and, in 

fact, increases to 3.82 units of standard deviation.  (Id. ¶¶ 63, 74.)  With this evidence of a gross 

statistical disparity, the United States has established its prima facie case of disparate treatment. 

B. The “glaring absence” of Native American hires for most of the seven-year 
period further supports the United States’ prima facie case. 

 In addition, DSS cannot escape the simple undisputed fact that it hired zero Native 

Americans for five of the seven years at issue.  (Pl. SMF ¶ 49.)  During those five years, DSS 

conducted hiring for Specialist positions on 22 separate occasions but hired zero Native 
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American applicants.  (Id. ¶ 49.)  Under Teamsters, this “inexorable zero” raises an inference of 

discrimination in support of the United States’ prima facie case.  See 431 U.S. at 342 n.23; see 

also Donaghy v. City of Omaha, 933 F.2d 1448, 1460 (8th Cir. 1991). 

 A district court in the Second Circuit recently concluded that the EEOC had presented 

“an incontestably strong prima facie case,” based in part on the inexorable zero of women hired 

into three job categories.  EEOC v. Mavis Discount Tire, Inc., 129 F. Supp. 3d 90, 110 (S.D.N.Y. 

2015).  In that case, the EEOC demonstrated a statistically significant disparity in defendants’ 

hiring of female employees.  Id. at 110-11.  “To the extent there was any doubt as to the 

sufficiency of the EEOC’s prima facie case,” the district court reasoned, “the statistical analysis 

is buttressed by the undisputed fact that Defendants hired zero female Store Managers, 

Mechanics, or Technicians from 2008 to 2012 . . . .”  Id. at 111.  “‘[F]ine tuning of the statistics 

could not have obscured the glaring absence of’ female employees hired for these positions.”  Id. 

(quoting Teamsters, 431 U.S. at 342 n.23) (alteration in original). 

Here, too, the “glaring absence” of Native American Specialists hired to work on a 

Native American reservation with a primarily Native American population raises an inference of 

discrimination.  For five of the seven years at issue, DSS advertised 22 Specialist positions to 

work at its Pine Ridge office and selected 15 white applicants.  (Pl. SMF ¶ 49-50, 52.)  The 

inexorable zero of Native American hires for these five years strengthens the United States’ 

statistical analysis and provides additional prima facie evidence. 

Dr. Thornton cannot and does not contest that DSS hired zero Native Americans for most 

of the seven-year time period.  To the contrary, Dr. Thornton maintains that there would be no 

statistical significance under her disaggregated approach even if DSS never hired a Native 

American at Pine Ridge: 
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Q:  Essentially, according to your analysis, at their application rate 
during each of the relevant years, DSS never hiring a Native 
American would be statistically consistent with a race-neutral 
process, correct? 
 
A:  Statistically speaking, yes.9   

 
(Pl. SMF, Ex. H, Thornton Dep. at 108:12-16.)  In effect, Dr. Thornton tries to minimize rather 

than dispute the inexorable zero.  However, “[n]o amount of wrangling can change the numerical 

evidence of disparity which the zero illustrates.”  Jenson v. Eveleth Taconite Co., 824 F. Supp. 

847, 869 (D. Minn. 1993) (emphasis in original).  Regardless of the methodological debate 

regarding the statistics, the inexorable zero remains “strong proof” of discrimination.  See id. at 

870; see also United States v. City of New York, 713 F. Supp. 2d 300, 318 (S.D.N.Y. 2010) 

(noting that “zero is not just another number” (internal quotation marks and citation omitted)). 

C. DSS’s repeated rejection of admittedly qualified Native American applicants 
buttresses the prima facie case by raising an inference of discrimination.  

The individual treatment of admittedly qualified Native American applicants gives 

context to the cold numbers.  DSS repeatedly rejected qualified Native American applicants and 

hired white applicants in their stead.  Worse, DSS often chose to cancel a requisition rather than 

hire any of the admittedly qualified Native American applicants who were interested in the 

position.  This evidence provides yet further prima facie evidence of a pattern or practice of 

discrimination at DSS’s Pine Ridge office. 

The prima facie case for individual disparate-treatment claims set forth in McDonnell 

                                                 
9 The Fifth Circuit found this exact outcome troubling in a sex discrimination case brought by the 
EEOC.  See Capaci v. Katz & Besthoff, Inc., 711 F.2d 647, 654-56 (5th Cir. 1983).  The Fifth 
Circuit ultimately found “no reason to fragment the data geographically . . . [or] by year” given 
the ultimate question of liability.  Id. at 655-56.  Instead, “[a]greggating the data . . . was a much 
more reasonable approach, since liability under Title VII depends on whether the EEOC 
demonstrated a ‘systemwide pattern or practice’ of disparate treatment.”  Id. at 656. 
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Douglas Corp. v. Green, 411 U.S. 792 (1973), raises an inference of discrimination in the same 

way as the prima facie case for systemic disparate treatment claims under Teamsters.  In an 

individual failure-to-hire case, a plaintiff must establish a prima facie case that “(1) she is in a 

protected class; (2) she was qualified for an open position; (3) she was denied that position; and 

(4) the [employer] filled the position with a person not in the same protected class.”  Torgerson, 

643 F.3d at 1046 (alteration in original) (internal quotation marks and citation omitted).  The 

relative qualifications of the plaintiff in the protected class and the applicant selected are 

irrelevant at the prima facie stage.  Id. at 1047.  If the employer did not hire anyone for the 

position, the fourth element of the prima facie case changes to require that “after [her] rejection, 

the position remained open and the employer continued to seek applicants from persons of 

complainant’s qualifications.”  See McDonnell Douglas, 411 U.S. at 802.   

In this case, examples abound in which DSS passed over an admittedly qualified Native 

American applicant, either hiring a white applicant or closing the requisition and quickly opening 

a new one to seek applicants of similar qualifications.  This undisputed evidence would suffice to 

establish individual prima facie cases of discrimination.  See, e.g., Torgerson, 643 F.3d at 1047 

(finding the prima facie case met because the plaintiffs “were qualified for the firefighter 

positions, which were filled by non-Native American males”).  While individual claims are not 

adjudicated at this stage, see Teamsters, 431 U.S. at 360, the convergence of individual instances 

of discrimination across applicants, positions, and time, are probative of DSS’s standard pattern 

or practice.    

First, DSS does not dispute that it rejected admittedly qualified Native American 

applicants when it cancelled requisitions and immediately opened new requisitions for the same 

vacancies.  Terri Rattler (Native American) interviewed once to be a Benefits Specialist and twice 

Case 5:15-cv-05079-JLV   Document 46   Filed 09/05/17   Page 20 of 26 PageID #: 510



 

 
 18  
 

to be an Employment Specialist.  (Pl. SMF ¶¶ 87, 89, 91.)  The Employment Specialist hiring 

supervisor agreed that Ms. Rattler had the three criteria that he was looking for: higher education, 

work experience, and familiarity with Native American culture.  (Id. ¶¶ 93-94.)  Nevertheless, 

DSS cancelled all three requisitions rather than hire Ms. Rattler.  (Id. ¶¶ 88, 90, 92.)  Similarly, 

Stormie Clifford-Risse (Native American) interviewed to be a Benefits Specialist and an 

Employment Specialist in 2010 and both hiring supervisors conceded she was qualified for the 

jobs.  (Id. ¶¶ 98, 100, 102-105.)  Yet, DSS cancelled both requisitions rather than hire her.  (Id. 

¶¶ 99, 101.)  Annabelle Black Bear (Native American) likewise interviewed to be an Employment 

Specialist in 2010 and 2011.  (Id. ¶¶ 107, 109.)   Twice, the hiring supervisor selected her for an 

interview because he thought she was qualified, but cancelled the requisitions rather than hire her.  

(Id. ¶¶ 99, 110-112.)    

Second, DSS does not contest that it hired white applicants instead of admittedly 

qualified Native American applicants.  Dianne Amiotte-Seidel (Native American), formerly 

Dianne Amiotte, lost an ASA Specialist position to Lisa Heintzelman (white), although the hiring 

supervisor testified that Ms. Amiotte-Seidel “was among the group that was the best qualified we 

had.”  (Id. ¶¶ 114-117.)  Blue Little (Native American) lost a Benefits Specialist position to Billie 

Green (white), although the hiring supervisor testified that Ms. Little met the minimum 

qualifications to receive an interview.  (Id. ¶¶ 119-122.)  And Sherry LaPointe (Native American) 

was not even interviewed for an Employment Specialist position for which Darien Allen (white) 

was selected, even though the hiring supervisor acknowledged that Ms. LaPointe’s qualifications 

exceeded Ms. Allen’s.  (Id. ¶¶ 97, 124, 129, 131-132.) 

Third, some indisputably qualified Native American applicants were interviewed and 

rejected both when DSS filled the position with a white applicant and when DSS cancelled the 
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requisition.  Ruby-Ann Red Feather Degenhardt (Native American), formerly Ann Nelson, 

applied to be both a Benefits Specialist and an Employment Specialist.  (Id. ¶¶ 134-135, 137.)  

The Regional Manager conceded Ms. Degenhardt was an indisputably “strong candidate,” based 

on her master’s degree in social work, casework experience, and familiarity with Native 

American culture.  (Id. ¶¶ 141, 144.)  The Benefits Specialist hiring supervisor interviewed Ms. 

Degenhardt and testified that she met the qualifications for the position, but the hiring supervisor 

ultimately selected Jamie Smith (white).  (Id. ¶¶ 135-136, 139, 142.)  The Employment Specialist 

hiring supervisor agreed that Ms. Degenhardt was qualified and interviewed her again, but 

cancelled the requisition without a hire.  (Id. ¶¶ 137-138, 140, 143.)  DSS opened a new 

requisition to fill the same vacancy five days after closing the requisition to which Ms. 

Degenhardt unsuccessfully applied.  (Id. ¶¶ 137-138.)   

In addition, Roberta Wounded Head (Native American) interviewed unsuccessfully twice 

to fill the same Benefits Specialist vacancy.  (Id. ¶¶ 147-149.)  The Benefits Specialist hiring 

supervisor, who interviewed Ms. Wounded Head twice, testified that she would not have 

interviewed a candidate unless he or she was qualified.  (Id. ¶¶ 152-153.)  The hiring supervisor 

interviewed Ms. Wounded Head for Requisition 80867 in 2008, but cancelled the requisition 

without a hire.  (Id. ¶¶ 147-148.)  A few months later, DSS opened Requisition 90014 to fill the 

same still-vacant Benefits Specialist position.  (Id. ¶¶ 148, 150.)  The hiring supervisor again 

interviewed and rejected Ms. Wounded Head for Requisition 90014, and selected Trina Bayne 

(white) instead.  (Id. ¶¶ 149-150.) 

Finally, there is the example of Irene Red Cloud (Native American).  Ms. Red Cloud 

applied to DSS nine times without securing a position from 2007 through 2013.  (See id. ¶ 154.)  

Ms. Red Cloud first applied to Requisition 70184 to be an ASA Specialist in 2007.  (Id. ¶ 155.)  
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The ASA Specialist hiring supervisor testified that Ms. Red Cloud was arguably more qualified 

than Lisa Heintzelman (white), who was interviewed and hired.  (Id. ¶¶ 115, 167-169.) 

Ms. Red Cloud then interviewed twice for the same Employment Specialist vacancy.  (Id. 

¶¶ 158-161.)  The Employment Specialist hiring supervisor agreed that Irene Red Cloud must 

have met the minimum qualifications because she was interviewed.  (Id. ¶¶ 170-171.)  The hiring 

supervisor interviewed Ms. Red Cloud first for Requisition 80495, but cancelled the requisition.  

(Id. ¶¶ 158-159.)  Requisition 80495 was opened as Requisition 80630 to fill the still-vacant 

position.  (Id. ¶ 159.)  Requisition 80630, to which Ms. Red Cloud did not apply, was cancelled 

and opened as Requisition 80838.  (Id. ¶¶ 90, 161.)  The same hiring supervisor interviewed Ms. 

Red Cloud for Requisition 80838, the same vacancy for which she had already been rejected, and 

selected Mary Bishop (white).  (Id. ¶¶ 160-161, 170.)   

Ms. Red Cloud interviewed unsuccessfully four more times to be a Specialist at DSS’s 

Pine Ridge office.  She interviewed once more to be an Employment Specialist, but the hiring 

supervisor cancelled the requisition without a hire.  (Id. ¶¶ 99, 163.)  Ms. Red Cloud interviewed 

once to be an ASA Specialist, but lost the position to Jeanie Montgomery (white).  (Id. ¶¶ 126, 

165.)  Finally, Ms. Red Cloud interviewed two more times to be a Benefits Specialist.  (Id. 

¶¶ 164, 166.)  The Benefits Specialist hiring supervisor for Ms. Red Cloud’s last interview 

testified that she appeared qualified for the position based on her resume, which included a 

bachelor’s degree in human services, lengthy case work experience, and specific case work 

experience at DSS.  (Id. ¶¶ 172-173.)  The hiring supervisors cancelled one requisition without a 

hire and selected Billie Green (white) for the other requisition.  (Id. ¶¶ 101, 120.) 

These individual examples coalesce to form a bigger picture.  DSS admits that these 

applicants were qualified.  DSS also admits that it rejected these qualified Native American 
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applicants.  DSS’s repeated rejection of qualified Native American applicants in favor of white 

applicants or in favor of re-opening requisitions raises inference after inference of discrimination.  

Together, these consistent incidents provide prima facie evidence of a pattern-or-practice of 

discrimination. 

IV. CONCLUSION 

The United States has established a prima facie case that DSS engaged in a pattern or 

practice of discrimination against Native American applicants for Specialist positions at the Pine 

Ridge office from 2007 through 2013.  The disparity in the hiring rates between Native 

American and white applicants is statistically significant when aggregated across the relevant 

Specialist positions from 2007 through 2013.  This statistically significant disparity is 

underscored by the successive years in which zero Native Americans were hired, as well as the 

individual instances of qualified Native Americans who applied, were interviewed, and were 

rejected.  The statistics, the inexorable zero for five of the seven years, and the individual 

examples of rejected Native American applicants raises the inference that discrimination was 

DSS’s standard operating procedure.  The United States asks the Court to grant its motion for 

partial summary judgment so that the burden shifts to DSS to provide an explanation or rebut the 

prima facie case. 
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