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INTRODUCTION 

Plaintiff James V. Nguyen (“Nguyen”) is asking this Court to hold onto this case 

for an indefinite term until he satisfies an essential element to his federal claim—the 

exhaustion of tribal court remedies. The Court should not let this federal action lurk in the 

background while Nguyen and Gustafson litigate their divorce before the Shakopee 

Mdewakanton Sioux Community Tribal Court (“Tribal Court”). 

This action should be dismissed without prejudice first because it is identical 

procedurally to the United States Court of Appeals for the Eighth Circuit’s most recent 

decision on tribal court exhaustion, Colombe v. Rosebud Sioux Tribe, 747 F.3d 1020 (8th 

Cir. 2014), in which the Eighth Circuit affirmed the district court’s dismissal of the 

plaintiff’s claims for failure to exhaust tribal court remedies. Nguyen attempts to 

distinguish Colombe by arguing that the key distinction between the cases is that Nguyen 

is requesting a stay and Colombe was not, which is not a relevant distinction. The 

Rosebud Sioux Tribe moved to dismiss the case and the court granted the motion instead 

of keeping the case on its docket. This Court should do the same. 

Nguyen’s response also: (1) fails to present a compelling reason for a stay other 

than a mere allegation of bias that the Court has already rejected and citation to an older 

tribal-court-exhaustion decision with circumstances dissimilar to those present here; (2) 

fails to rebut the Community Defendants’ arguments related to practicality; and (3) 

misses the purpose of the Community Defendants’ analogy to administrative law 

doctrines.  
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Nguyen’s arguments regarding tribal court jurisdiction and factual allegations that 

bear on jurisdiction are not properly before the Court, pending exhaustion of tribal court 

remedies, which concededly has not occurred. 

Finally, regardless of whether the Court elects to dismiss or stay the action in its 

entirety, the Tribal Court, as an entity, must be dismissed based on that institution’s 

sovereign immunity. 

ARGUMENT 

I. THE CASE SHOULD BE DISMISSED WITHOUT PREJUDICE 

The Tribal Court and Judge Henry Buffalo, Jr. (“Tribal Court Judge,” and 

collectively with the Tribal Court, “Community Defendants”) submit that the Court 

should dismiss the action. This case is similar to Colombe, whereas Nguyen erroneously 

relies on an already-rejected allegation of bias to try to draw similarities to another Eighth 

Circuit opinion that did not involve allegations of bias. Further, keeping this case in 

federal court for such a long period of time is impractical and unnecessary, and tribal 

court exhaustion is akin to other prudential doctrines that result in dismissal. 

A. The Court Should Follow The Result From The Most Analogous Case 
From The Eighth Circuit, Colombe v. Rosebud Sioux Tribe 

The Court should dismiss the action like the Eighth Circuit did in its most recent 

decision on tribal court exhaustion in Colombe v. Rosebud Sioux Tribe, which Nguyen 

does not successfully distinguish. Colombe, like this case, involved a federal challenge to 

tribal court jurisdiction brought after the tribal appellate court denied a request for an 

interlocutory appeal from the tribal district court’s denial of the federal court plaintiff’s 
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(defendant in the tribal court) motion to dismiss for lack of jurisdiction. Id. at 1022. The 

defendant in the federal action, the Rosebud Sioux Tribe, like the Community Defendants 

here, filed a motion to dismiss the federal jurisdictional challenge. Id. The district court 

granted the motion to dismiss and the Eighth Circuit affirmed. Id. at 1025. Because this 

action is procedurally nearly identical to Colombe, it too should be dismissed. 

Nguyen argues that the Court should not rely on Colombe because the Colombe 

court did not consider whether the case should be stayed or dismissed after the plaintiff 

failed to exhaust his tribal court remedies and the plaintiff did not request a stay. (Pl.’s 

Opp. at 20 [Doc. No. 41].) However, none of the tribal-court-exhaustion opinions from 

the Eighth Circuit, including the one Nguyen relies on (Bruce H. Lien v. Three Affiliated 

Tribes), involved an analysis of whether to stay a case or dismiss it. The Eighth Circuit 

has not expressly considered the issue or created a test for determining what a district 

court should do. But nothing about the Eighth Circuit’s tribal-court-exhaustion opinions 

suggests that Nguyen’s seeking a stay automatically means the Court should grant one, 

which is what he is arguing. As Colombe is procedurally indistinguishable from this 

action, the Court should likewise grant the Community Defendants’ motion to dismiss. 

B. A Mere Allegation Of Bias Is Insufficient To Warrant A Stay 

Nguyen urges the Court to stay the case and not dismiss it for a reason that this 

Court has already rejected: Nguyen’s “concerns regarding bias of the Tribal court.” (Pl.’s 

Opp. at 20 [Doc. No. 41].) The Court has already determined that there is no evidence of 

the Tribal Court being biased, and Nguyen has not presented any new evidence in his 

opposition.  
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Nguyen suggests that his already-rejected allegation of bias presents the same type 

of “rare circumstances” present in Bruce H. Lien that “ma[d]e time of the essence,” and 

resulted in the Eighth Circuit remanding the case with instructions to the district court to 

stay it, should it became necessary to lift the stay if undue delays become detrimental to 

either party. Bruce H. Lien Co. v. Three Affiliated Tribes, 93 F.3d 1412, 1422 (8th Cir. 

1996).1 An allegation of bias that the Court rejected as insufficient to except this action 

from the tribal exhaustion requirement should also be insufficient to justify a stay instead 

of dismissal without prejudice. And the court in Bruce H. Lien did not rely on a bare 

allegation of bias, or any allegation of bias, as one of the “rare circumstances” to justify a 

stay. See id. Because Nguyen presents no arguments for why this action is like the one in 

Bruce H. Lien other than his unconnected allegation of bias, the Court should not rely on 

Bruce H. Lien to justify staying the action because Nguyen’s bias argument has failed. 

C. This Action Should Not Remain On The Court’s Docket To Wait For 
Nguyen To Satisfy The Exhaustion Requirement, An Essential Element 
Of His Claim 

Nguyen fails to address the significant amount of time that he is asking this Court 

to let this case linger on its docket—until at least 2019—and other practical reasons for 

dismissing the case.2 He also misunderstands the point the Community Defendants made 

about settlement and Nguyen’s potential to permanently fail to exhaust his tribal court 

remedies. The point was not that this action could not be dismissed later if it is not 
                                              
1 The Bruce H. Lien court does not go into detail as to what the “rare circumstances” 
were that justified a stay rather than dismissal. 
2 (See Comm. Defs.’ Mem. at 12-13 [Doc. No. 35].) 
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dismissed now, the point is that the Court’s retention of this case on its docket for a 

lengthy period will likely be fruitless and result in the same outcome: dismissal. The 

Court should not let this case sit on its docket to wait for Nguyen to cure his defective 

claim. Nguyen “must exhaust available tribal remedies before instituting suit in federal 

court,” and he has not. Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 19 (1987). Until he 

does, and with no other rare or exigent circumstances credibly alleged, any challenge to 

the Tribal Court’s jurisdiction of the divorce action should be dismissed. 

D. The Court Should Look To Analogous Administrative Law Doctrines 
And Dismiss The Action 

Nguyen’s response to the Community Defendants’ analogy to administrative law 

principles misses the mark.  Yes, administrative law principles are not directly controlling 

in a case that does not involve administrative law. But the argument was not that the 

principles are directly applicable, the argument was that the purpose and elements of 

administrative exhaustion are very similar to the purpose and elements of tribal court 

exhaustion and, therefore, the Court should consider treating the two the same for the 

purpose of dismissing claims that involve a failure to exhaust tribal court remedies as it 

would dismiss claims that involve a failure to exhaust administrative remedies. 

The Eighth Circuit has not to date provided clear guidance on the issue of whether 

a district court should dismiss or stay a case when a plaintiff fails to exhaust his tribal 

court remedies. Instead, after focusing its decisions on whether plaintiffs have failed to 

exhaust their tribal court remedies the Eighth Circuit has affirmed motions to dismiss (as 

in Colombe), returned the decision back to the district court (as in Gaming World Int’l, 
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Ltd. v. White Earth Band of Chippewa Indians, 317 F.3d 840 (8th Cir. 2003)), and 

directed a case be stayed due to “rare circumstances” (as in Bruce H. Lien). It is 

instructive in the area of tribal court exhaustion doctrine that courts dismiss actions when 

plaintiffs fail to satisfy analogous administrative law exhaustion principles precluding 

federal court jurisdiction. 

II. NGUYEN’S DISCUSSION OF PERSONAL AND SUBJECT MATTER 
JURISDICTION IS IRRELEVANT 

 Nguyen cannot challenge the Tribal Court’s jurisdiction until he exhausts his tribal 

court remedies. Despite Nguyen acknowledging that the Court’s position is “clear” that 

he has not exhausted his tribal court remedies, (Pl.’s Opp. at 2), Nguyen spends most of 

his opposition to the Community Defendants’ motion to dismiss discussing the merits of 

his underlying claim.3 The merits of his underlying federal claim are not relevant unless 

and until he has satisfied the tribal court exhaustion requirement. 

Nguyen includes many facts throughout his jurisdiction analysis that the Tribal 

Court understands to be in dispute in the underlying Tribal Court action. Those facts can 

be further developed and resolved in the Tribal Court. The development of the facts 

neutralizes Nguyen’s argument that this Court should keep this action on its docket due to 

                                              
3 Nguyen’s entire merits discussion was copied from his memorandum in support of 
motion for preliminary injunction. He even mistakenly left in a request for the Court to 
grant his preliminary injunction. (Pl.’s Opp. at 17.) 
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its familiarity with the issues.4 The better course is to dismiss the action and let Nguyen 

refile it if he exhausts his tribal court remedies after the facts are developed. 

III. THE TRIBAL COURT AS AN ENTITY SHOULD BE DISMISSED BASED 
ON THE EIGHTH CIRCUIT’S DECISION IN FORT YATES 

 Nguyen’s discussion about whether the Tribal Court Judge should remain in the 

suit based on sovereign immunity grounds is irrelevant. The Community Defendants do 

not seek dismissal of the Tribal Court Judge on sovereign immunity grounds in the 

present motion to dismiss. (See Comm. Defs.’ Mem. at 9 n.4 (explaining why the issue of 

whether the Tribal Court Judge should be dismissed is not ripe for a decision because 

Nguyen failed to exhaust his tribal court remedies).) The Community Defendants seek 

dismissal of the Tribal Court as an entity based on sovereign immunity.  

The Eighth Circuit held in Fort Yates—a case also involving a challenge to tribal 

court jurisdiction—that tribal courts are immune from suit and that their immunity “bars 

suits . . . for injunctive and declaratory relief.” Fort Yates Pub. Sch. Dist. No. 4 v. Murphy 

ex rel. C.M.B., 786 F.3d 662, 671 (8th Cir. 2015). Therefore, the fact that Nguyen seeks 

only injunctive and declaratory relief in his complaint has no effect on his ability to sue 

the Tribal Court. Nguyen’s citation to Hornell Brewing Co. v. Rosebud Sioux Tribal 

Court, 133 F.3d 1087 (8th Cir. 1998), the only case Nguyen cites in which a tribal court 

was a party, is unconvincing because (1) the court did not address whether the tribal court 
                                              
4 Ironically, Nguyen, who has filed divorce actions in California and Minnesota as well as 
a federal claim challenging the divorce action in Tribal Court, asserts that the Community 
Defendants are attempting to forum shop. (Pl.’s Opp. at 21.) The Community Defendants, 
as defendants, are doing nothing more than responding to Plaintiff Nguyen’s claims.  
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was immune from suit, and (2) Fort Yates directly holds that the Tribal Court is not 

subject to suit for declaratory or injunctive relief. 

CONCLUSION 

 For the foregoing reasons, the Court should dismiss the action without prejudice. 

Alternatively, the Court should dismiss the Tribal Court from the suit on sovereign 

immunity grounds. 

 

Dated:  May 3, 2018 s/ Richard A. Duncan                    
Richard A. Duncan (192983) 
Joshua T. Peterson (0397319) 
FAEGRE BAKER DANIELS LLP 
2200 Wells Fargo Center 
90 South Seventh Street 
Minneapolis, MN 55402 
Telephone: (612) 766-7000  
Fax: (612) 766-1600  
Email: richard.duncan@faegrebd.com 
  josh.peterson@faegrebd.com 

 
Greg S. Paulson (0250478) 
Brodeen & Paulson P.L.L.P. 
3559 Tyler Street NE 
Minneapolis, MN 55418 
Telephone: (612) 255-1376 
Email: greg@brodeenpaulson.com 
 
Attorneys for Defendants Henry M. Buffalo, Jr., 
in his official capacity as Tribal Court Judge of 
the Shakopee Mdewakanton Sioux Community 
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