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UNITED STATES DISTRICT COURT, DISTRICT OF MONTANA, 

BILLINGS DIVISION 

 

BIG HORN COUNTY ELECTRIC 

COOPERATIVE, INC., 

 

   Plaintiff, 

 

 v. 

 

ALDEN BIG MAN, et al., 

 

   Defendants. 

 

Case No. 17-cv-00065-SPW-TJC 

 

 

 

REPLY MEMORANDUM IN 

SUPPORT OF DEFENDANT BIG 

MAN’S MOTION TO DISMISS 

PLAINTIFF’S COMPLAINT 

  

 

COMES NOW Defendant Alden Big Man, by and through counsel, and 

submits this Reply Memorandum supporting his Motion to Dismiss (Doc. 31) 

pursuant to Rule 12(b)(6).   
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INTRODUCTION 

 Defendant Alden Big Man (“Big Man”) moved to dismiss the Complaint for 

Declaratory Relief and Injunctive Relief (“Complaint”)(Doc. 1) because Plaintiff 

Big Horn County Electric Cooperative, Inc. (“Big Horn”) failed to exhaust tribal 

court remedies.  In Plaintiff’s Combined Response to Defendants’ Memorandums 

(sic) in Support of Motions to Dismiss Plaintiff’s Complaint (“Combined 

Response”)(Doc. 39), Big Horn ignores or skirts major arguments, and instead tries 

to persuade by sleight of hand.   

In this reply, Big Man will not address arguments directed at the Crow 

Tribal entities in the Combined Response, including the entirety of Section A (pp. 

2-7) and other discussion of sovereign immunity (pp. 9-11).  Big Man will focus 

on controlling Ninth Circuit authority as applied to the issues at hand. 

The remand to the Crow trial court for consideration of additional evidence 

and entry of additional findings demonstrates that tribal court exhaustion is 

lacking.  All of Big Horn’s arguments should be raised in the tribal courts in order 

to allow development of a full record and full consideration of all jurisdictional 

issues.  The Court should rule that this case is premature, and should dismiss it 

without prejudice. 
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It is undisputed that Big Horn disconnected Big Man’s electricity service in 

January 2012, Big Man resided within the Crow Reservation, and Big Man 

subsequently filed suit in Crow tribal court alleging that Big Horn had violated 

Crow law.  The question now before the Court is whether the Crow tribal courts 

have had the full opportunity to determine the nature and extent of civil jurisdiction 

over Big Horn’s activity with respect to providing electricity to Big Man.  

Big Horn makes no attempt in the Combined Response to distinguish 

between its activities on tribal land and non-tribal land.  Big Horn simply argues 

exhaustion has occurred because an appellate opinion has been entered, and 

casually asserts the Crow tribal court is acting in bad faith.   

Big Horn also raises forum selection and choice of law arguments here that 

were not briefed in the tribal courts, either at the trial court or appellate level.  

These arguments must be briefed in tribal courts first in order to afford the tribal 

legal institutions a full opportunity to consider them.  Clearly, the tribal courts have 

not had a full opportunity to address Big Horn’s contract-based jurisdictional 

arguments because the parties never briefed them.   

 This Court should decline any invitation of Big Horn to halt the ongoing 

proceedings in the Crow tribal courts. 

  

Case 1:17-cv-00065-SPW   Document 44   Filed 11/30/17   Page 3 of 15



 

BIG MAN REPLY MEMORANDUM IN SUPPORT OF MOTION TO DISMISS                                        Page | 4 

 

ARGUMENT 

 A.  Tribal Court Exhaustion Requires Development of a Full Record 

and a Full Opportunity to Consider All Issues, Which Has Not Occurred.   

Controlling law requires, at a minimum, exhaustion of tribal judicial processes for 

determining the existence of civil subject matter jurisdiction over the conduct of 

nonmembers.  The touchstone for determining whether tribal court exhaustion has 

been satisfied is whether the “tribal legal institutions have been given a full 

opportunity to consider the issues before them and to rectify any errors.”  Iowa 

Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 16 (1987)(quoting National Farmers Union 

Ins. Co. v. Crow Tribe, 471 U.S. 845, 857 (1985))(internal quotation marks 

omitted).  Here, there still must be a determination in tribal court regarding 

whether Big Man resides on tribal or non-tribal land, and whether the Crow Tribe 

has properly exercised sovereignty over such land.   Conduct involving tribal land 

“arguably presents even stronger reasons for tribal court exhaustion.”  Window 

Rock Unified Sch. Dist. v. Reeves, 861 F.3d 894, 906 (9th Cir. 2017)(citing 

National Farmers Union).   

 In its Combined Response, Big Horn completely ignores controlling Ninth 

Circuit authority.  See Window Rock Unified Sch. Dist. v. Reeves, 861 F.3d 894 (9th 

Cir. 2017).  If the conduct at issue here occurred on tribal land over which the 

Crow Nation has the right to exclude nonmembers, “tribal jurisdiction is at least 
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colorable or plausible and that exhaustion in the tribal forum is therefore required.”   

Window Rock, 861 F.3d at 906.  This authority is binding.  Id. at 903, n. 11.1   

 The Crow Tribe’s power to exclude nonmembers from tribal land must be 

first addressed in tribal court, which necessarily includes a factual determination of 

the status of the land where electrical service was provided and the propriety of 

any exercise of tribal sovereignty over such land.  These determinations have not 

yet been made by the Crow trial court.  

In National Farmers Union, the court ruled that the question of whether a 

tribal court may exercise subject-matter jurisdiction over non-Indians requires 

careful examination by tribal courts and “the orderly administration of justice in 

the federal court will be served by allowing a full record to be developed in the 

Tribal Court” including the opportunity “to rectify any errors it may have made.” 

471 U.S. at 855-56 (emphasis added).  It is clear from the Apsaalooke Appeals 

Court Opinion that a full record has yet to be developed. 

 Big Horn refrains from addressing (or even mentioning) the tribal land 

versus non-tribal land jurisdictional analysis required to evaluate civil 

jurisdiction under Window Rock.  Big Horn instead focuses on three prior 

                                                 
1 A published decision of the Ninth Circuit is binding authority for courts within 

the circuit which “must be followed unless and until overruled by a body 

competent to do so.”  Hart v. Massanari, 266 F.3d 1155, 1170 (9th Cir. 2001); see 

also Gonzalez v. Arizona, 677 F.3d 383, 389, n.4 (9th Cir. 2012). 
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Supreme Court decisions to argue that the tribal exhaustion requirement is 

merely prudential and any exhaustion is now complete.  See Combined 

Response at 13-15 (discussing interplay between National Farmers Union, 

supra, Iowa Mut. Ins. Co., supra, and Strate v. A-1 Contractors, 520 U.S.  

438 (1997)).  These cases were squarely discussed and addressed in Window 

Rock, along with Nevada v. Hicks, 533 U.S. 353 (2001). 

 Big Horn reverts to arguing all jurisdictional determinations were 

made by the Apsaalooke Appeals Court and the decision is final.  Combined 

Response, at 16-17.  This argument clearly overstates the reach of the 

Apsaalooke Appeals Court Opinion.  The Opinion outlines numerous 

failures of the Crow trial court to develop a record and make factual findings 

(e.g., Doc. 1-5, pages 24-25, 27, and 33-35).  The Opinion provides:  

“Without findings of fact, the Crow trial court erred when it concluded the 

Crow Tribe did not have the power to enforce Title 20 against [Big Horn].”  

(Doc. 1-5, page 35, emphasis added).   

 The Opinion continues:  “This Court rules that the Crow trial court 

has subject matter jurisdiction over this matter consistent with this opinion.”  

(Doc. 1-5, page 35, emphasis added).   The Opinion cannot fairly be read as 

the final determination on jurisdiction.  The effect of the holding is that the 

case was remanded to the Crow trial court (1) to determine the origin and 

extent of any subject matter jurisdiction, and (2) rule on non-jurisdictional 
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merits of Big Man’s motion for summary judgment to the extent subject 

matter jurisdiction exists.   

 A question for the Crow trial court to determine on remand is whether 

the land where Big Horn provided service to Big Man is tribal land subject 

to the Crow Tribe’s inherent authority and right to exclude non-members.  

The Crow trial court must be allowed to receive evidence and make this 

determination.  If the issue before the Crow trial court on remand is whether 

nonmember activity occurred on tribal land and is subject to the tribe’s 

inherent power to exclude, then it is clear the tribal court jurisdiction is not 

plainly lacking.  Assuming that this dispute does not involve tribal land, but 

involves the activities of a nonmember on non-tribal fee land, the tribal court 

may have jurisdiction based on Montana v. United States, 450 U.S. 544 

(1981).   Thus, even if the Crow trial court determines tribal land is not 

involved in this dispute, the courts of the Crow reservation are entitled to 

address in the first instance whether tribal jurisdiction exists over Big Horn 

based upon as yet undetermined facts.   

 Big Horn’s filing of this case is premature and the Court should dismiss the 

Complaint in order to allow the Crow trial court to proceed.  

B.  Big Horn Did Not Brief Its Contractual Choice of Forum and Choice 

of Law Arguments in Tribal Court.  Rather than addressing controlling case law, 

Big Horn raises issues never briefed in the Crow tribal courts.  Big Horn attempts 
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to make an end-run around tribal court jurisdiction based upon contract-based 

arguments.  None of Big Horn’s contractual or state law arguments were raised in 

any briefing by Big Horn prior to the Combined Response, and therefore the Crow 

tribal courts have not had a full opportunity to consider such arguments.   

As to whether there is tribal court jurisdiction over the claims brought by 

Big Man against Big Horn in Crow tribal court, Big Horn improperly conflates its 

argument with venue requirements.  Big Horn suggests that the terms of the 

agreement signed by Big Man relating to choice of forum and choice of law 

preclude any tribal jurisdiction.  Combined Response at 7-9.  It is axiomatic that 

jurisdiction is distinct from venue.  See, e.g., S.E.C. v. Ross, 504 F.3d 1130, 1140 

n.11 (9th Cir. 2007).   The Crow tribal courts clearly have at least colorable 

jurisdiction here.  Venue is different and may be waived.  Choice of law provisions 

may also be waived, but are regardless distinct from venu or jurisdiction. 

Big Horn quoted certain contractual terms in its tribal court Answer to Big 

Man’s Complaint.  See Answer to Complaint (Doc. 1-8) at 2, ¶ 3;   In his Motion 

and Brief for Summary Judgment filed in the Crow trial court, Big Man extended 

the benefit of the doubt that Big Horn had asserted these defenses but contended 

these contract-based defenses lacked merit.  See Motion and Brief for Summary 

Judgment (Doc. 1-9), at 2-3.  Big Horn did not respond with any assertion that its 

contract terms were affirmative defenses and did not even raise these contract 

terms in any tribal court brief opposing tribal court jurisdiction.  Under Tribal Civil 
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Rule 6(c),2 all defenses must be asserted in an Answer or are waived.  Big Horn did 

not assert any improper forum or choice of law affirmative defenses in its Answer 

(Doc. 1-8, at 3).  Big Horn did assert lack of jurisdiction as an affirmative defense, 

without specifying whether it alleged lack of personal or subject matter 

jurisdiction.  Id. at 3, ¶ 8.  Big Horn’s subsequent briefing to the Crow tribal courts 

raised issues of federal law regarding tribal subject matter jurisdiction.  See 

Defendant’s Response to Plaintiff’s Motion for Summary Judgment (Doc. 1-10), at 

3-9; Respondent/Appellee’s Brief (Doc. 1-12), at 2-9.  Nowhere in its tribal court 

briefing did Big Horn raise any contractual forum selection clause defense or any 

choice of law clause defense.   

This Court should not be deceived.  Because Big Horn is now raising new 

arguments that tribal court subject matter jurisdiction is lacking based upon the 

contract with Big Man, this case should also be dismissed on the grounds that these 

arguments must first be briefed in the Crow trial court because the tribal court has 

at least colorable jurisdiction to hear these arguments.  Objections to subject matter 

jurisdiction cannot be waived and may be raised at any time.  Gagan v. Monroe, 

649 Fed. Appx. 396, 397 (9th Cir. 2016).  If these new arguments genuinely request 

a determination that the tribal court lacks subject matter jurisdiction, then these 

arguments must first be presented to the Crow trial court.    

                                                 
2 Attached as Ex. A.   
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Title 3 of the Crow Law and Order Code clearly provides that the Crow 

Tribal Court is a court of general jurisdiction.  CLOC § 3-2-201.3   The code 

further states “[t]he laws [and] ordinances . . . of the Crow Tribe shall be the law 

applied in all courts established under this Title.”  CLOC § 3-1-104(1).  The laws 

and treaties of the United States are applicable “where they specifically apply to 

the Crow Indian Reservation or Crow Tribe as a matter of federal law or where 

incorporated by reference in tribal law.”  CLOC § 3-1-104(2).  If there is no 

specific treatment of the issue in tribal or federal law, the tribal court may “seek 

authority in the custom, usage, and jurisprudence of the Crow Tribe” and in 

“common law jurisprudence both in law and equity.” CLOC § 3-1-104(3).  General 

state law “shall not be deemed applicable” absent consent of the tribal court and 

“in no event shall they be construed to have any greater authority than the laws 

[and] ordinances . . .  of the Crow Tribe.”  CLOC § 3-1-104(4).  The Crow trial 

court should be afforded the opportunity to evaluate Big Horn’s contract defenses 

based upon forum selection or choice of law clause(s) under applicable law.  Big 

Horn should not be allowed to argue exhaustion has occurred while simultaneously 

briefing new contract-based defenses here.  

To the extent Big Horn seeks to assert these alleged defenses outside of the 

subject-matter jurisdiction context, these defenses may have been waived.  There 

                                                 
3 The Crow Law and Order Code is available online at the website 

http://crowlaws.org/crow_law_and_order_code.    
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does not appear to be any clear guidance on waiver under Crow law beyond Civil 

Rule 6(c).  Under non-Crow legal principles, it is black-letter law that any 

contractual right can be waived.  As to a forum selection clause, the failure to 

timely raise an objection to venue based on a forum selection clause waives the 

defense under federal law.  Albany Ins. Co. v. Almacenadora Somex, 5 F.3d 907, 

909-10 (5th Cir. 1993).  Because “the requirement of proper venue is designed 

primarily for the convenience of a defendant, it is not a jurisdictional requirement 

to suit and may be either impliedly or expressly waived.”  Abrams Shell v. Shell 

Oil Co., 165 F.Supp.2d 1096, 1106 (C.D. Cal. 2001)(citation omitted).  Likewise, a 

choice-of-law question is usually waived unless it is timely raised.  Thorpe 

Insulation, Co. v. J.T. Thorpe Settlement Trust (In re J.T. Thorpe, Inc.), 870 F.3d 

1121, 1124 (9th Cir. 2107)(citation omitted).  Finally, enforceability of these contract 

provisions generally depends upon weighing public policy considerations.  See, 

e.g., Peterson v. Boeing Co. 715 F.3d 276, 280-82 (9th Cir. 2013)(addressing 

enforcement of a forum selection clause); First Intercontinental Bank v. Ahn, 798 

F.3d 1149, 1156-58 (9th Cir. 2015)(addressing enforcement of a choice-of-law 

clause). 

While it is unclear what the Crow tribal courts would have done (or will do) 

if Big Horn were to assert and brief its contact-based defenses there, it is clear that 

the tribal courts should be allowed to address such claims in the first instance as a  

Case 1:17-cv-00065-SPW   Document 44   Filed 11/30/17   Page 11 of 15



 

BIG MAN REPLY MEMORANDUM IN SUPPORT OF MOTION TO DISMISS                                        Page | 12 

 

matter of comity.  Big Horn should not be allowed to lay in the weeds for years 

without briefing these arguments in the Crow tribal courts, then collaterally attack 

the Crow tribal courts based upon such arguments. 

C.   Big Man Did Not Misrepresent Orders Issued by Judge Morris and 

Controlling Ninth Circuit Precedent.  Big Horn argues that Big Man “ignored or 

misrepresented” two recent orders entered in Glacier Elec. Coop. v. Gervais, Case 

No. CV-14-75-GF-BMM.  Combined Response, at 12.  Quite the contrary, Big 

Man pointed out that recent rulings by Judge Morris comport with the more recent 

controlling Ninth Circuit opinion in Window Rock.  As noted above, Big Horn did 

not address (or even mention) Window Rock in its Combined Response, nor did it 

address Grand Canyon Skywalk Dev., LLC v. ‘SA’ NYU WA Inc., 715 F.3d 1196 

(9th Cir. 2013).  The Apsaalooke Appeals Court Opinion remanding to the Crow 

trial court for additional findings demonstrates the existence of at least colorable 

tribal court jurisdiction under Window Rock.  There was no misrepresentation. 

D.  Big Horn Cannot Establish Entitlement to Declaratory or Injunctive 

Relief at This Juncture.  In the Combined Response, Big Horn does not seriously 

attempt to demonstrate any entitlement to the injunctive relief requested in the 

Complaint.  A plaintiff seeking a permanent injunction must satisfy a four-factor 

test before a court may grant such relief: (1) that it has suffered an irreparable 

injury; (2) that remedies available at law, such as monetary damages, are  
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inadequate to compensate for that injury; (3) that, considering the balance of 

hardships between the plaintiff and defendant, a remedy in equity is warranted; and 

(4) that the public interest would not be disserved by a permanent injunction.  eBay 

Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006).   

It is critical here that the Opinion remanded with instructions.  Until 

evidence is presented to the Crow trial court and the Crow trial court makes factual 

determinations, it is clear that exhaustion in the tribal forum has not occurred.  

There can be no irreparable harm suffered by Big Horn if the Crow trial court 

proceeds with making factual determinations based upon the instructions for 

remand.  Big Horn is entitled to pursue its remedies in the tribal court, it will not 

suffer any undue hardship by proceeding in tribal court, and there is no indication 

that the public interest would be served here by entry of an injunction against the 

Crow tribal courts.   

Big Horn’s Complaint also seeks declaratory relief.  This Court always has 

discretion to decline relief under the Declaratory Judgment Act.  “Consistent with 

the nonobligatory nature of the remedy, a district court is authorized, in the sound 

exercise of its discretion, to stay or to dismiss an action seeking a declaratory 

judgment.”  Wilton v. Seven Falls Co., 515 U.S. 277, 288 (1995).  This is not a 

case where the District Court should intercede before the Crow trial court makes 

factual determinations.  The Big Horn Complaint is premature and there will be no  
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hardship to Big Horn if the Court declines the request for declaratory relief.  The 

Crow trial court proceeding should move forward.  

 Finally, as its coup de grace argument, Big Horn interjects unsupported 

assertions of tribal animosity and unnecessary delay.  See Combined Response, at 

7, 11-12 (citing Nevada v. Hicks, 533 U.S. at 369, and National Farmers Union, 

471 U.S. at 856 n. 21).   Big Horn ultimately ignores that the case was remanded 

for specific factual findings that are central to the exercise of tribal jurisdiction, i.e. 

the development of a full record that would allow for full consideration of the 

merits regarding exercise of tribal court jurisdiction.  It seems that Big Horn 

merely submits that any exercise of tribal sovereignty that impacts its unfettered 

right to conduct business on the Crow Reservation would be harassment or in bad 

faith.  Any delay is attributable, at least in part, to Big Horn’s failure to brief its 

alleged contract-based defenses in tribal courts and thereby allowing full 

consideration of those issues before raising them here.  The Court should see 

through -- and reject -- Big Horn’s exercises in misdirection. 

CONCLUSION 

           Defendant Alden Big Man respectfully requests dismissal of this action in 

order to allow the Crow trial court an opportunity to address the directions of the 

Apsaalooke Appeals Court upon remand.  In the interest of comity and the clear  
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federal interest in deferring to tribal courts, this case should be dismissed without 

prejudice. 

 DATED this 30th day of November, 2017.      

      /s/ Michael G. Black                      
           Attorneys for Defendant Alden Big Man 

 

 

CERTIFICATE OF COMPLIANCE 

 I hereby certify pursuant to LR 7.1(d) that the foregoing document contains 

3,173 words, excluding caption, certificate of service and certificate of compliance. 

       /s/ Michael G. Black        

 

               

CERTIFICATE OF SERVICE 

 

 I hereby certify that I electronically filed the foregoing document with the clerk 

of court for the United States District Court for the District of Montana, using the 

cm/ecf system.  Participants in the case who are registered cm/ecf users will be 

served by the cm/ecf system. 

DATED this 30th day of November, 2017.      

      /s/ Michael G. Black                      
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