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UNITED STATES DISTRICT COURT 

DISTRICT OF SOUTH DAKOTA 

WESTERN DIVISION 

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o 

UNITED STATES OF AMERICA, 

 

   Plaintiff, 

 

vs. 

 

THE SOUTH DAKOTA DEPARTMENT OF 

SOCIAL SERVICES,  

 

   Defendant. 

: 

 

: 

 

: 

 

: 

 

: 

Civil Action No.  5:15-cv-05079-JLV 

BRIEF IN SUPPORT OF MOTION 

FOR SUMMARY JUDGMENT 

 

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o 

Introduction 

 The Plaintiff, the United States of America, filed this lawsuit against the Defendant, the 

South Dakota Department of Social Services (“DSS”), alleging that DSS violated Title VII of the 

Civil Rights Act by engaging in a “pattern-or-practice” of discrimination against Native 

American applicants.  On March 3, 2016, this Court bifurcated the case into two separate stages 

in its Order Bifurcating Discovery and Trial and Scheduling Order.  (Doc. 16.)  In Stage I, 

referred to as the liability phase, the Plaintiff bears the burden of establishing a prima facie case 

that DSS intentionally engaged in a pattern-or-practice of discrimination.  DSS now moves for 

summary judgment on the basis that the Plaintiff cannot meet its burden to show a prima facie 

case. 

Facts 

 DSS is a state agency within the South Dakota executive branch.  (Fierro Aff. ¶ 2.)  DSS 

is responsible for administering numerous assistance and benefits programs to low income 
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families and those in need.  (Id. at  ¶ 3.)  There are currently nine Divisions within DSS, which 

include the (1) Division of Behavior Health Services; (2) Division of Child Care Services; (3) 

Division of Child Protection Services; (4) Division of Child Support; (5) Division of Economic 

Assistance; (6) Division of Finance; (7) Division of Legal Services; (8) Division of Medical 

Services; and (9) Human Services Center.  (Id. at ¶ 4).  

 In 2010-2011, DSS maintained 64 offices within nearly every county in South Dakota.  

(Fierro Aff ¶ 5.)  Of those 64 offices, 35 were full time offices and 29 were itinerant offices 

staffed for a few days each week or month.  (Id. at ¶ 5.)  In 2011, DSS had over 1,800 employees 

in South Dakota.  (Id. at ¶ 6.)  In 2010, DSS employed 535 specialists.  (Id. at ¶ 7.)  In 2011, DSS 

employed 516 specialists.  (Id. at ¶ 8.)  In 2010, DSS hired 234 new employees, including 37 

new specialists.  (Id. at ¶ 9.)  In 2011, DSS hired 285 new employees, including 44 new 

specialists.  (Id. at ¶ 10.)   

 1. DSS’s Pine Ridge office. 

 The Plaintiff’s claim in this matter focuses solely on the DSS office in Pine Ridge, South 

Dakota, located within the Pine Ridge Indian Reservation.  (Am. Comp. - Doc. 26 at 2.)  The 

Plaintiff focuses on three “Specialist” positions within the DSS office on Pine Ridge: (1) 

Employment Specialist; (2) Economic Assistance Benefits Specialist (“Benefits Specialist”); and 

(3) Adult Services and Aging Specialist (“ASA Specialist”)
1
.  (Id.)  The DSS office on Pine 

Ridge has approximately thirty to forty staff members at a given time, including the regional 

manager, supervisors, lead Benefits Specialist, Benefits Specialists, Employments Specialists, 

ASA Specialists, and clerical positions such as secretaries.  (Johnson Dep. 26:2-27:7; Treloar I 

Dep. Ex. 1.)   

                                                 
1
 The term “Specialist” when used herein refers collectively to these three positions, unless otherwise 

noted. 

Case 5:15-cv-05079-JLV   Document 43   Filed 09/05/17   Page 2 of 18 PageID #: 244



Civil Action No. 5:15-cv-05079-JLV 

Brief in Support of Motion for Summary Judgment 

3 

 

  The requested Knowledge, Skills, and Abilities (“KSA’s”) differed for each Specialist 

position.  Descriptions from the relevant Requisitions for each Specialist position illustrate the 

differences in the requested KSA’s and demonstrate that the three positions did not necessarily 

seek fungible skills.  (See Kearns Dep. Ex. 20; Page Dep. Ex. 4; White Dep. Ex. 8.)  Job duties 

also differed among the Specialist positions.  A Benefits Specialist was responsible for 

interviewing clients and processing applications for eligibility determinations for benefits.  

(Bourne Dep. 51:13-52:15.)  A Benefits Specialist processed the client’s data to determine a 

client’s eligibility for government assistance programs such as the Supplemental Nutrition 

Assistance Program (“SNAP”), EBT, Medicaid, and would also refer qualified clients to the 

Temporary Assistance for Needy Families program (“TANF.”)  (Id.)  A Benefits Specialist did 

not have a field work component, and primarily was engaged in interviewing clients to obtain the 

requisite information needed to determine eligibility.  (Id. at 51:13-52:15; 55:7-9.) 

 An Employment Specialist primarily administered the conditions of the TANF program, 

which required individuals to spend approximately twenty hours a week attempting to find 

employment, obtaining further education, or performing community service.  (Lienemann Dep. 

39:18-40:5.)  An Employment Specialist would attempt to find gainful employment and 

educational opportunities for TANF recipients.  (Id. at 97:11-25.)  Employment Specialists met 

with clients applying for TANF to identify the barriers the individual may be facing to 

employment, and then through referrals, counselling, and other processes, helped the individual 

to address those barriers.  (Kearns Dep. 18:6-12.)  Unlike Benefits Specialists, field work was a 

substantial portion of an Employment Specialist’s job duties.  (Lienemann Dep. 45:8-15.)   

 An ASA Specialist responded to calls to determine eligibility for in-home services 

primarily to the elderly, with the goal of keeping individuals in their home communities for as 
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long as possible to avoid nursing home placement.  (Page Dep. 28:17-29:2.)  Eligibility for ASA 

services was based on age and income.  (Id. at 29:7-15.)  Like the Employment Specialist, the 

ASA Specialist spent a substantial time in the field performing in-home visits, delivering 

equipment, and doing in-person eligibility assessments.  (Id. at 29:25-30:8.)   

 Each Specialist position reported to a Supervisor.  The DSS Pine Ridge Office had one 

Supervisor for Employment Specialists, one Supervisor for ASA Specialists, and two 

Supervisors for Benefits Specialists.  (Treloar Dep. Ex. 1.)  Keith Kearns was the Employment 

Specialist Supervisor from 1999 to October 2015.  (Kearns Dep. 17:15-17; 28:7-15.)  Cheryl 

White was a Benefits Specialist Supervisor from 2004 until she retired in November 2013.  

(White Dep. I 6:20-24; 22:24-23:9.)  White was replaced by Rhonda Barker, and Barker remains 

a Supervisor to the present date.  (Barker Dep. 17:8-16.)  Michael Bakley has been a Benefits 

Specialist Supervisor from 2010 to the present.  (Bakley Dep. 31:8-22.)  Bakley replaced Ron 

Shedeed, who was a Benefits Specialist Supervisor from the mid 1990’s until his retirement in 

2009.  (Shedeed Dep. 18:11-14.)  Nancy Sletto was the ASA Specialist Supervisor from the mid 

2000’s until 2010.  (Sletto Dep. 40:14-15; 42:5-6.)  Sletto was replaced by Rogine Page, who 

was the ASA Specialist Supervisor from July 2011 through the present.  (Page Dep. 21:12-20.) 

 Each Supervisor in turn reported to a Regional Manager.  There were two Regional 

Managers with management responsibilities for the Pine Ridge Office.  First, the Regional 

Manager for the Division of Economic Assistance (“DEA Regional Manager”) oversaw the 

Employment Specialist Supervisor and the Benefits Specialist Supervisor, along with the 

respective Employment Specialists and Benefits Specialists.  (Treloar Dep. Ex. 1; Kearns Dep. 

26:4-27:18.)  Jim Treloar was the DEA Regional Manager from 2003 until October 2015 

(Treloar Dep. 28:3-10; 20:19-20.)  Treloar was replaced by Kearns as DEA Regional Manager, 
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and Kearns remains the DEA Regional Manager.  (Kearns Dep. 28:10-23.)  Second, the Regional 

Manager for the Division of Adult Services and Aging (DASA Regional Manager) oversaw the 

ASA Specialist Supervisor and the respective ASA Specialists.  Tammy Kabris was the DASA 

Regional Manager from 2011 until 2015.  (Kabris Dep. 18:22-19:4.)   

 2. Hiring processes for Specialists at the DSS Pine Ridge office.  

 In general, there were a static number of Specialist positions at the DSS Pine Ridge 

office, and the opportunity to hire a new employee would arise only with a vacancy of an 

existing Specialist position.  (White Dep. I 48:1-10.)  When a vacancy occurred, the Supervisor 

of that position (referred to as the “Hiring Supervisor”) would inform the Regional Manager and 

prepare a Requisition Request to request that the position be advertised.  (Id. at 48:11-16; Kearns 

Dep. 73:19-74:7.)  The Requisition Request would include the job title, the position number, who 

to send the Requisition List to, whether the position was full time or part time, a description of an 

ideal candidate, a description of the KSA’s being sought, and a list of any additional requirement 

questions.  (Kearns Dep. Ex. 2.)  This information would then be incorporated into the formal job 

posting, which also included a description of the position, the ideal candidate, the required 

KSA’s, and any supplemental questions.  (Kearns Dep. Ex. 20.) 

 The job posting was then advertised by the South Dakota Bureau of Personnel, now 

known as the Bureau of Human Resources (“BHR”).  (White Dep. I 48:23-49:20.)  When a 

candidate is applying for a job at DSS, the candidate sends all application materials to BHR.  

(Johnson Dep. 35:18-21.)  Application materials were available online for viewing or printing, 

and application materials were submitted electronically.  (Id. at 37:14-20.)  The Hiring 

Supervisor had access to the application materials through BHR’s online system.  (Id. at 37:21-

24.)   
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 After a position was advertised, the Hiring Supervisor would receive a Certification List.  

(White Dep. 49:21-25; White Dep. Ex. 1; Kearns Dep. Ex. 3.)  The Hiring Supervisor would 

review the Requisition List, applications, and supporting materials.  (White Dep. I 50:17-22.)  

Depending on the number of applicants, initial phone interviews were used by the Hiring 

Supervisor to screen out applicants.  (White Dep. I 51:10-18.)  If it was a smaller applicant pool, 

the Hiring Supervisor may only conduct in-person interviews.  (White Dep. I 51:10-18.)  The 

Hiring Supervisor then considered an applicant’s application materials in light of the required 

KSA’s to determine who to grant an interview.  (Kearns. Dep. 52:9-20.)   

 In-person interviews would then be conducted by the Hiring Supervisor, with assistance 

from another Supervisor and occasionally the Regional Manager.  (White Dep. I 52:1-18.)  The 

Hiring Supervisor created a list of questions, and the interviewers rotated through the questions 

with the applicant.  (Kearns Dep. 125:9-126:1; Kearns Dep. Ex. 11.)  The same questions were 

asked to each applicant in a given requisition. (Id. at 125:9-126:1.)  If the Hiring Supervisor felt 

there was no available applicant the Hiring Supervisor felt comfortable recommending to hire 

after reviewing the application, completing interviews, and completing reference checks, the 

requisition would be re-advertised and “cancelled” by BHR.  (Id. at 107:12-22; 161:23-162:10.) 

 If the Hiring Supervisor did find a qualified applicant who had a successful interview and 

reference check, the Hiring Supervisor would recommend the applicant for hire to the Regional 

Manager.  (White Dep. I 53:15-23; 54:3-14; Kearns Dep. 23:15-21.)  The Regional Manager 

would then send the final selection to the Division Director, who would then pass the selection 

onto BHR for final approval.  (Treloar Dep. 39:20-40:4; Johnson Dep. 15:22-16:3.)  While 

additional clarifications regarding salary or requests for information were occasionally requested 
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by the Division Director, there is no evidence that a Hiring Supervisor’s recommendation was 

ever rejected.  (Johnson Dep. 23:6-19.)   

 All of the hiring forms such as requisition requests, certification lists, and reference check 

forms were created and maintained by BHR.  (Johnson Dep. 37:3-7.)  The hiring processes used 

by the Hiring Supervisors at the DSS Pine Ridge Office were not unique to the Pine Ridge office 

within DSS, nor to DSS as opposed to any other State agency.  As explained by Carrie Johnson, 

“The system isn’t the DSS system.  It’s the BHR system that any state hiring managers 

[supervisors] utilize.  It’s not unique to the Department of Social Services.”  (Johnson Dep. 39:6-

10.)   

 3. Scope of the Plaintiff’s allegations and expert reports. 

 The Plaintiff alleged that DSS advertised thirty-eight Specialist positions at its Pine Ridge 

Office from January 1, 2007 to December 31, 2013, and that DSS ultimately hired twenty 

Caucasian applicants and two Native American applicants.  (Am. Comp. - Doc. 26 at 4.)  

Narrowing in on the timeframe around when Cedric Goodman
2
 applied for the Employment 

Specialist position in October 2010, the Plaintiff alleged that DSS advertised nineteen Specialist 

positions at its Pine Ridge office from January 1, 2010 to December 31, 2012, and that DSS 

ultimately hired eleven Caucasian applicants and one Native American applicant.  (Am. Comp. - 

Doc. 26 at 4.)   The Plaintiff made no allegations regarding DSS’s hiring rates on other DSS 

offices within the State, nor did it make any allegations regarding non-Specialist positions at the 

Pine Ridge office.  (Id.)  The Plaintiff identified twenty-six Native American “class members” 

                                                 
2
 Goodman applied for an Employment Specialist in October 2010, and was not selected.  Goodman filed 

a charge of discrimination with the Equal Employment Opportunity Commission (“EEOC”).  The EEOC 

subsequently referred the charge to the United States Department of Justice.  (Am. Comp. – Doc. 26 at 3-

4.) 
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who applied for Specialists positions at the Pine Ridge office as its Stage I witnesses.  (Plaintiff’s 

Fourth Am. Initial Disclosures, 2-6.)   

 The Plaintiff also disclosed an expert report from Dr. Juliet Aiken to present statistical 

analyses of the differences in hiring rates between Native American and Caucasian applicants for 

Specialist positions at the Pine Ridge office.  (Aiken Report - Aiken Dep. Ex. 1.)   Dr. Aiken 

separated her analyses into three periods: (1) 2005-2006; (2) 2007-2013 (Pre-Competency); and 

(3) 2014-2015 (Post-Competency).  (Aiken Report at 7.)  Dr. Aiken combined her statistical 

analyses of the three Specialist positions to conclude that the difference in hiring rates was 

statistically significant (3.47 standard deviations) for the Specialists positions in 2007-2013.  

(Aiken Report at 2; Aiken Dep. 37:19-38:8.)  Dr. Aiken concluded the disparity was practically 

significant, opining that if DSS had hired Native Americans at the same rate as all applicants, it 

would have hired eight more Native Americans as Specialists during the period of 2007-2013.  

(Aiken Report at 2.)   

 Dr. Aiken did not provide any analyses of the differences in hiring rates within a given 

Specialist position.  (Aiken Dep. 37:19-38:8.)  She conceded that had she done so, she would 

have only found statistically significant differences in hiring rates for one Specialist position, i.e., 

the Benefits Specialist position.  (Aiken Dep. 38:6-8.)  She also declined to provide a year-by-

year analysis.  (Aiken Report.)   

 DSS disclosed a rebuttal expert report from Dr. Janet Thornton, in which Dr. Thornton 

provided a number of criticisms of Dr. Aiken’s report.  (Thornton Report – Thornton Dep. Ex. 

2.)  Dr. Thornton analyzed each Specialist position separately and also provided an analysis on a 

year-by-year basis.  (Id. at 19-21.)  Dr. Thornton opined that there were no statistically 

significant differences in the Native American composition of the offers extended from among 
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those interviewed.  (Id. at 20.)  In other words, DSS gave Native Americans offers in each year 

for each of the jobs at a rate consistent with a race-neutral selection process.  (Id.)    

Summary Judgment Standard 

 “Summary judgment is properly regarded not as a disfavored procedural shortcut, but 

rather as an integral part of the Federal Rules as a whole, which are designed to secure the just, 

speedy, and inexpensive determination of every action.”  Celotex Corp. v. Catrett, 477 U.S. 317, 

327 (1986).  Summary judgment should be granted “if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact, and that the moving party is entitled to judgment as a 

matter of law.” Fed R. Civ. P. 56(c).  A party opposing a properly supported motion for summary 

judgment “may not rest upon the mere allegations or denials of his pleading, but . . . must set 

forth specific facts showing that there is a genuine issue for trial.”  Fed. R. Civ. P. 56(e). 

Argument 

1. Framework for a pattern-or-practice discrimination claim arising under Title VII. 

 

 A pattern or practice claim is not a separate cause of action but is an alternative method 

to prove a claim for disparate treatment under Title VII.  United States v. City of New York, 717 

F.3d 72, 83 (2d Cir. 2013).  All disparate treatment claims under Title VII hinge on whether an 

employer intentionally treated “some people less favorably than others because of their race, 

color, religion, sex, or national origin.”  Craik v. Minnesota State University Board, 731 F.2d 

465, 469 (8th Cir. 1984) (quoting Int’l Bhd. of Teamsters v. United States, 431 U.S. 324, 335 n. 

15 (1977)).  As such, unlike a disparate impact claim where no discriminatory intent is required, 

a pattern-or-practice claim requires a showing of intentional discrimination against a particular 

class.  City of New York, 717 F.3d at 83.   
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 The Plaintiff must prove that DSS “regularly and purposefully treated members of the 

protected group less favorably and that unlawful discrimination was the employer’s regular 

procedure or policy.”  Morgan v. United Parcel Service, 380 F.3d 459, 463 (8th Cir. 2004) 

(quoting EEOC v. McDonnel Douglas Corp., 191 F.3d 948, 951 (8th Cir. 1999)).  “Stated 

differently, the class must prove that the discrimination was the company’s standard operating 

procedure-the regular rather than the unusual practice.”  Morgan, 380 F.3d at 463 (quoting 

Craik, 731 F.2d at 470).  “Upon an employer’s summary judgment motion, the plaintiff class 

must adduce some evidence from which this conclusion can be drawn.  Proving discrimination 

that is ‘isolated or sporadic’ is insufficient.”  Id. (quoting McDonnel Douglas, 191 F.3d at 951).   

 Ordinarily, a plaintiff establishes a pattern-or-practice of discrimination “through a 

combination of strong statistical evidence of disparate impact coupled with anecdotal evidence of 

the employer’s intent to treat the protected class unequally.”  E.E.O.C. v. Bloomberg L.P., 778 

F.Supp.2d 458, 469 (S.D. N.Y. 2011) (quoting Mozee v. Am. Commercial Marine Serv. Co., 940 

F.2d 1036, 1051 (7th Cir. 1991)).  However, statistics are not irrefutable, and must be viewed in 

light of all of the circumstances of the case.  Id.  “[A]necdotal evidence normally serves a 

distinct purpose: it brings ‘the cold numbers convincingly to life.’” Id. (quoting Teamsters, 431 

U.S. at 339).   

 Like the Plaintiff in this case, most plaintiffs in pattern-or-practice cases rely on statistical 

evidence of disparities.  Morgan, 380 F.3d at 463.  “To be legally sufficient, the plaintiffs’ 

statistical evidence must show a disparity of treatment, eliminate the most common 

nondiscriminatory explanations of the disparity, and thus permit the inference that, absent other 

explanation, the disparity more likely than not resulted from illegal discrimination.”  Id. (quoting 

Hervey v. Little Rock, 787 F.2d 1223, 1228 (8th Cir. 1986)).  A plaintiff must “make a prima 
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facie showing of a pervasive policy of intentional discrimination.”  City of New York, 717 F.3d at 

84 (citing Hazelwood Sch. Dist. V. United States, 433 U.S. 299, 307-08 (1977)).   

 If the plaintiff succeeds in making a prima facie showing, “the burden then shifts to the 

employer to defeat the prima facie showing of a pattern or practice by demonstrating that the 

plaintiffs’ proof is either inaccurate or insignificant.”  Teamsters, 431 U.S. at 360.  A defendant 

may present a direct attack on the plaintiff’s statistics, but may also accept a plaintiff’s statistics 

and produce non-statistical evidence to show it lacked any discriminatory intent.  City of New 

York, 717 F.3d at 85. 

 In this motion, DSS argues that the Plaintiff cannot make a prima facie showing of an 

intentional pattern-or-practice of discrimination, because the Plaintiff’s evidence is limited to one 

of the sixty-four DSS offices in South Dakota and, within that one office, is further limited to 

only three positions.  Moreover, Plaintiff’s statistical evidence is fundamentally flawed, because 

Dr. Aiken ignored the actual decision making process employed at DSS.   

2. The Plaintiff cannot show a company-wide pattern-or-practice of discrimination. 

 

 By definition, a pattern-or-practice claim may not be premised on isolated or sporadic 

discriminatory acts.  Teamsters, 431 U.S. at 336.  The language employed by the courts 

demonstrates that the discriminatory policy must be the “company’s standard operating 

procedure rather than the unusual practice.”  Id.  “There would be a pattern or practice if, for 

example, a number of companies or persons in the same industry or line of business 

discriminated, if a chain of motels or restaurants practiced racial discrimination throughout all or 

a significant part of its system, or if a company repeatedly and regularly engaged in acts 

prohibited by the statute.”  Id. at 336 n. 16 (quoting Senator Humphrey, 110 Cong.Rec. 14270 

(1964) (emphasis added)).     
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 “A pattern or practice case seeks to eradicate systemic, company-wide discrimination and 

focuses on an objectively verifiable policy or practice of discrimination by a private employer 

against its employees.”  E.E.O.C. v. Mitsubishi Motor Mfg. of Am., Inc., 990 F. Supp. 1059, 1070 

(C.D. Ill. 1998); see also E.E.O.C. v. TriCore Reference Laboratories, 849 F.3d 929, 937 (10th 

Cir. 2017) (“A plaintiff may state a claim of company-wide discrimination by showing that an 

employer has a pattern or practice of discrimination.”); Dukes v. Wal-Mart Stores, Inc., 603 F.3d 

571, 643 (9th Cir. 2010) (rev’d on other grounds) (“The first phase of a Title VII pattern-or-

practice lawsuit focuses on company-wide practices.”); Goff v. Continental Oil Co., 678 F.2d 

593, 597 (5th Cir. 1982) (“[E]ven if all three witnesses' accounts of racial discrimination were 

true, this evidence would not have been enough to prove a pattern or practice of company-wide 

discrimination by Conoco.”); Bhd. of Maint. of Way Employees Div. of Int'l Bhd. of Teamsters v. 

Indiana Harbor Belt R.R. Co., 20 F. Supp. 3d 686, 693 (N.D. Ind. 2014) (“[D]iscrimination 

claims of this type do not require proof from each individual and are instead evaluated at the 

liability phase on objective criteria establishing a company-wide pattern-or-practice of 

discrimination.”). 

 The United States Supreme Court’s decision in Wal-Mart Stores, Inc. v. Dukes is 

instructive on this point.  564 U.S. 338 (2011).  Although the precise issue in that case was 

commonality vis-a-vis the propriety of a class certification under Rule 23, the Court shed 

considerable light on the nature of pattern-or-practice claims under Title VII.  Id. at 358.  The 

court noted that in Teamsters, the plaintiff produced about forty specific accounts of racial 

discrimination out of a class of 334, or about one account for every eight class members.  Id. 

(citing Teamsters, 431 U.S. at 338).  In contrast, in Dukes, the plaintiff filed 120 affidavits 

reporting experiences of discrimination – about one for every 12,500 class member relating to 
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only 235 out of Wal-Mart’s 3,400 stores.  Id.   The Court held that, “even if every single one of 

these accounts is true, that would not demonstrate that the entire company operates under a 

general policy of discrimination.”  Id.   

 In this case, the Plaintiff has not produced any specific accounts of racial discrimination, 

and has limited its statistical evidence to a single DSS office.  Within that one office, the Plaintiff 

further limits its statistical evidence to three positions.  Consequently, it cannot establish that 

DSS operates under a “general policy of discrimination.”  Dukes, 564 U.S. at 358. 

 A. Dr. Aiken’s report does not establish a company-wide pattern-or-practice of  

  discrimination against Native Americans. 

 

 Even taken at face value, the Plaintiff’s statistical evidence falls well-short of 

demonstrating a company-wide discriminatory pattern-or-practice of discrimination.  Dr. Aiken’s 

opinion is limited to the three Specialist positions at the Pine Ridge office.  (Aiken Report at 4.)  

Dr. Aiken testified she did not include applicant flow data for the secretary positions at the Pine 

Ridge office because she “was not provided data on secretary positions.”  (Aiken Dep. 29:1-5.)  

Dr. Aiken also did not include promotional positions such as supervisory positions in any of the 

analyses listed in her report.  (Id. at 29:6-13.)  Dr. Aiken divided her analyses into three periods:  

(1) 2005-2006; (2) 2007-2013 (Pre-Competency); and (3) 2014-2015 (Post-Competency).  

(Aiken Report at 8.)  Dr. Aiken opined that there were statistically and practically significant 

differences in selection rates for the Pre-Competency period of 2007-2013.  (Id. at 10.)  

However, Dr. Aiken concluded that there was no difference in the selection rates of Native 

Americans and Caucasians into Specialist positions for the Post-Competency period of 2014-

2015.  (Id. at 11.)   

 Notably, Dr. Aiken did include applicant flow data for two other “similarly-situated” 

DSS offices located in Mission, South Dakota, and Eagle Butte, South Dakota.  (Aiken Report at 
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16; Aiken Dep. 122:7-10.)   Dr. Aiken concluded that in both Mission and Eagle Butte, the 

difference in hiring rates between Native Americans and Caucasians from 2007 to 2013 was not 

statistically or practically significant.  (Aiken Report at 19; Aiken Dep. 122:11-18.)  Dr. Aiken 

testified that she analyzed the DSS offices on Mission and Eagle Butte because they were 

“similarly situated” in comparison to the Pine Ridge office in that they were also on reservations 

and had similar applicant compositions for the same Specialists positions during the same time 

period.  (Aiken Dep. 122:20-123:6.)   Dr. Aiken testified that DSS employed the same hiring 

process for Specialist positions in Mission and Eagle Butte as it did in Pine Ridge.  (Id. at 

123:10-15.)  She further testified that the job duties and qualifications would have been 

comparable.  (Id. at 123:16-125:12.)  

 As such, not only has the Plaintiff made no allegations regarding DSS’s sixty-three other 

offices, the only evidence of record that the Plaintiff has submitted regarding non-Pine Ridge 

offices demonstrated racially-neutral hiring practices.  Dr. Aiken’s opinions, even when taken at 

face value, thus fall far short of demonstrating a company-wide pattern-or-practice of 

discrimination by DSS against Native Americans.  Teamsters, 431 U.S. at 336. 

 B. Dr. Aiken’s limited universe of applicant flow data cannot be the basis for a  

  pattern-or-practice claim. 

 

 When taking a closer look at Dr. Aiken’s opinions, it becomes clear that her analyses 

apply to a relatively small number of positions and offers for hire.  Dr. Aiken’s ultimate opinion 

is limited to the Specialists positions from 2007-2013.  (Aiken Report at 2.)  During that seven 

year period, DSS extended only twenty-two offers to hire to applicants for the Specialist position 

(three per year on average).  (Id. at 7.)  For comparison, DSS hired 285 new employees, 

including 44 new specialists, in 2011 alone.  (Fierro Aff. ¶ 10.)   
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 Table 4 of Dr. Aiken’s report further illustrates the small number of offers that are the 

subject of her analysis in a given year.   DSS extended only two offers for hire in 2007, 2008, 

2009, and 2011, respectively.  (Aiken Report at 9.)  DSS extended only three offers for hire in 

2012 and 2013, respectively.  (Id. at 9.)  In 2010, the year driving Dr. Aiken’s outcomes, DSS 

extended six offers for hire.  (Id.)  It should also be noted that these offers were for three 

different positions – the number of offers for hire on a per-year basis becomes even smaller when 

considered by each Specialist position.   

 For example, as noted by Dr. Thornton, there were no offers for hire for the Benefits 

Specialist position in 2007, 2008, 2009, or 2011, and only seven offers for hire in the 2007-2013 

time period.  (Thornton Report at 21.)  Four of those offers were in 2010.  (Id.)  Similarly, there 

were no offers for hire for the Employment Specialist position in 2007, 2009, or 2012, and only 

four offers in the 2007-2013 time period.  (Id.) 

 Thus, Dr. Aiken’s limited universe of data is thus minimally probative of discriminatory 

practices.  See Williams v. Tallahassee Motors, Inc., 607 F.2d 686, 693 (5th Cir. 1979) (“While 

there is no numerical cutoff point for statistical significance, the smaller the sample size, the 

greater the likelihood that the underrepresentation reflects chance rather than discriminatory 

practices.”); Harper v. Trans World Airlines, Inc., 525 F.2d 409, 412 (8th Cir. 1975) 

(“[S]tatistical evidence derived from an extremely small universe, as in the present case, has little 

predictive value and must be disregarded.”).  Indeed, the Eighth Circuit has previously explained 

that “a sample of fifteen (or eighteen) employment decisions over a period of more than eight 

years” was too small to support an inference of a discriminatory pattern-or-practice.  Coble v. 

Hot Springs Sch. Dist., 682 F.2d 721, 734 (8th Cir. 1982).  While Dr. Aiken’s statistical analyses 

may not be invalid per se, given the small number of offers for hire actually made over a period 
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of seven years, Dr. Aiken’s report is an insufficient basis upon which to predicate a pattern-or-

practice claim.  

 C.  The Plaintiff does not have anecdotal evidence of intentionally    

  discriminatory hiring practices.    
 

 The anecdotal evidence developed to date does not support a finding of intentional 

discrimination.  On the contrary, each Hiring Supervisor who has been deposed has testified that 

they hired the most qualified applicants based on the knowledge, skills, and abilities as 

demonstrated by an applicant’s application, interview, and references.  Mr. Treloar, the former 

DSS Regional Manager, explained the hiring policy as follows: 

I'm going to tell you, we tried -- our only instructions throughout history have 

been to hire the best person for the job.  And in later years, then they said best 

person for the job based on knowledge, skills, and abilities. We never talked 

race.  We were never informed of race.  And I said, that was the first time, when 

you showed me that list yesterday, that I had ever seen a list of race.  And you 

knew you never asked. 

 

(Treloar Dep. III 64:15-23.)  Mr. Treloar was asked, “Sir, do you have any explanation as to why 

between 2007 and 2013 so few Native Americans were appointed as EA Specialists on Pine 

Ridge?”  (Treloar Dep. III 91:5-7.)  Mr. Treloar replied: 

Again, it goes back to who gave the best interview, who had the best reference 

checks, and who was the most qualified for the job.  The State always looked at, 

in the recent years, knowledge, skills, and abilities.· And we were never gave --

because they never told us someone's race. I knew -- you never asked what 

someone's race was.  You hired on knowledge, skills, and abilities.  And in later 

years, and originally, we were always told, hire the best person qualified for the 

job. 

 

(Treloar Dep. III 91:8-17.)  Cheryl White, Benefits Specialist Supervisor testified, “You hired 

whoever was the most qualified and who would have the best knowledge, skills, and abilities.  

And, like I say, who you felt was best qualified.”  (White Dep. II. 17:5-9.)  Michael Bakley, 

another Benefits Specialist Supervisor, testified that he would review the candidates’ education 

Case 5:15-cv-05079-JLV   Document 43   Filed 09/05/17   Page 16 of 18 PageID #: 258



Civil Action No. 5:15-cv-05079-JLV 

Brief in Support of Motion for Summary Judgment 

17 

 

and work experience as demonstrated by their application materials, and then conduct interviews.  

“And then after all of that process was done, you’d pick your best candidate out of the process.”  

(Bakley Dep. 76:1-11.)  Bakley further testified, “I’ve always hired the person with the best 

skills, knowledge and abilities.”  (Bakley Dep. 101:9-10.)  Ron Shedeed, another Benefits 

Specialist Supervisor, testified that DSS instructed him to look for the “best qualified 

individual.”  (Shedeed Dep. 34:21-23.)  Moreover, DSS relied upon written policies from BHR 

prohibiting discrimination on the basis of race.  (Johnson Dep. Ex. 6.)   

 In sum, the lack of anecdotal evidence demonstrating actual instances of discrimination, 

in combination with the insufficient statistical evidence from Dr. Aiken, supports the conclusion 

that the Plaintiff has failed to make its prima facie showing of a pattern-or-practice of 

discrimination against DSS. 

3. In the alternative, even if the Plaintiff has met its burden of making a prima facie 

 showing of discrimination, it is not entitled to prospective injunctive relief. 

 

 In its Amended Complaint, the Plaintiff requests injunctive relief, including, among other 

things (1) enjoining DSS from further discriminating against Native American applicants; (2) 

requiring DSS to adopt a selection process that complies with Title VII; and (3) ordering DSS to 

institute polices, practices, and procures to ensure a non-discriminatory workplace.  (Am. Comp. 

at 10.)  These particular requests for relief are prospective in nature.  However, the Plaintiff’s 

expert concedes that there were no differences in the selection rates of Native Americans and 

Caucasians into Specialist positions in 2014-2015.  (Aiken Report at 11.)  As such, there is no 

basis upon which the Court can conclude that the Plaintiff can demonstrate a pattern-or-practice 

of discrimination after 2013, and, therefore, it cannot award the prospective injunctive relief 

sought by the Plaintiff as a matter of law. 
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Conclusion 

 Based on the foregoing argument and authority, DSS respectfully requests the Court 

grant its motion for summary judgment.   

 Dated this 5
th

 day of September, 2017. 

     WOODS, FULLER, SHULTZ & SMITH P.C.  

      

 

           By              /s/Joel E. Engel III    

      Gary P. Thimsen     

      Joel E. Engel III 

      300 South Phillips Avenue, Suite 300  

      Post Office Box 5027     

      Sioux Falls, South Dakota 57117-5027  

      Telephone:  (605) 336-3890 

      Facsimile: (605) 339-3357 

      Email:  Gary.Thimsen@woodsfuller.com 

       Joel.Engel@woodsfuller.com 

      Attorneys for Defendant 
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