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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

JAMES V. NGUYEN, 

Plaintiff,

v. 

AMANDA G. GUSTAFSON; HENRY M. 
BUFFALO, JR., in his official capacity as 
Tribal court Judge of the Shakopee 
Mdewakanton Sioux Community Tribal 
court, of the Shakopee Mdewakanton Sioux 
Community; THE SHAKOPEE 
MDEWAKANTON SIOUX 
COMMUNITY TRIBAL COURT 

Defendants.

Case No. 0:18-cv-00522-SRN-KMM 

PLAINTIFF’S MEMORANDUM OF 
LAW IN OPPOSITION TO 

DEFENDANTS’ MOTIONS TO 
DISMISS 

INTRODUCTION 

Plaintiff James Nguyen (“Plaintiff”) submits this memorandum of law in 

opposition to Defendants’ respective motions to dismiss pursuant to Fed. R. Civ. P. 12.  

Plaintiff understands and acknowledges that this court denied his motion for preliminary 

injunction because Plaintiff’s remedies in the Shakopee Mdewakanton Sioux Community 

Tribal court dissolution case (“Tribal court dissolution case”) were not deemed to have 

been exhausted. 

Plaintiff is requesting that this case be stayed pending the exhaustion of Plaintiff’s 

Tribal court remedies.  Plaintiff also opposes the other grounds for Defendants’ respective 

motions to dismiss, including Defendants Judge Henry Buffalo’s (“Judge Buffalo”) and 
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Shakopee Mdewakanton Sioux Community Tribal court’s (“Tribal court”) sovereign 

immunity argument; and Defendants Amanda Gustafson’s (“Gustafson”) arguments 

based on improper venue and the application of the abstention doctrine, because those 

arguments are without legal merit or effect. 

Given the court’s decision with respect to Plaintiff’s motion for a preliminary 

injunction, the court’s position on exhaustion is clear.  This motion to dismiss addresses 

Defendants’ substantive motions to dismiss and this court’s decision whether to stay this 

case pending Plaintiff’s exhaustion of this Tribal court remedies or to dismiss this case 

without prejudice.  Defendants concede that any dismissal of this case would be without

prejudice.  Plaintiff contends that a stay of this case is not only supported by case law 

from the 8th Circuit, but that decision would be more appropriate and practical, as set 

forth below. 

PROCEDURAL HISTORY 

Plaintiff understands that this court is aware of the procedural history of this case 

as a result of Plaintiff’s previous motion for preliminary injunction.  However, Plaintiff is 

addressing the procedural history in connection with Defendants’ motions to dismiss 

because Defendants have addressed the procedural background of this case in support of 

their respective motions to dismiss. 

I.  Recent Dissolution Actions between Nguyen and Gustafson.  

On June 28, 2017, Nguyen filed for dissolution against Gustafson in Superior 

court of California, County of Humboldt. Compl., In Re the Marriage of Nguyen and 
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Nguyen, court File No. FL170479 (Super. Ct. Cal. June 28, 2017), attached as Exhibit A.  

Nguyen also requested that an order be issued by the court regarding custody and 

visitation of the parties’ minor child.  On July 20, 2017, while the California proceedings 

were pending, Gustafson filed for divorce in Tribal court. Compl., In Re the Marriage of 

Gustafson and Nguyen, court File No. 867-17 (Shak. T.C. July 20, 2017), attached as 

Exhibit B.  

On July 27, 2017 and July 28, 2017, the parties appeared in front of the Superior 

court of California court for an evidentiary hearing on the issue of custody and visitation. 

On August 3, 2017, the California court issued Findings and an Order following the 

hearing. Order, In Re the Marriage of Nguyen and Nguyen, court File No. FL170479 

(Super. Ct. Cal. Aug. 3, 2017), attached as Exhibit C. The California court stayed further 

action pending orders of the Shakopee Mdewakanton Sioux Community’s Tribal court or 

other court with jurisdiction and declined jurisdiction over the parties’ minor child. 

(emphasis added). Notwithstanding the jurisdictional issues, the California court ordered 

joint legal and physical custody of the parties’ minor child and outlined a physical 

custody schedule. 

After the California matter concluded, on August 18, 2017, Nguyen promptly 

served Gustafson for dissolution in Hennepin County District court. Compl., In Re the 

Marriage of Nguyen and Gustafson, court File No. 27-FA-17-5535 (Dist. Ct. Minn. Aug. 

23, 2017), attached as Exhibit D. On January 9, 2018, based on judicial expedience and 

comity, Hennepin County stayed Nguyen’s action for dissolution pending the dissolution 

and custody proceedings in Tribal court. Order, In Re the Marriage of Nguyen and 
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Gustafson, court File No. 27-FA-17-5535 (Dist. Ct. Minn. January 9, 2018), attached as 

Exhibit E. 

II. Proceedings in Tribal court.  

Nguyen moved to dismiss the action filed by Gustafson in Tribal court for lack of 

personal and subject matter jurisdiction. On November 10, 2017, Judge Henry Buffalo 

issued an order in Tribal court denying Nguyen’s motion to dismiss for lack of subject 

matter jurisdiction and personal jurisdiction. Order, In Re the Marriage of Gustafson and 

Nguyen, court File No. 867-17 (Shak. T.C. Nov. 10, 2017), attached as Exhibit F.  

Pursuant to Shak. T.C. R. Civ. P. 31(b), Nguyen filed a Notice of Appeal on December 4, 

2017. On December 6, 2017, the Clerk of Tribal court informed counsel for Nguyen that 

in order to determine whether a stay of the dissolution proceedings would be granted and 

to further address the basis for Nguyen’s appeal, Nguyen should address whether his 

appeal is of right and/or a permissive appeal pursuant to Shak. T.C. R. Civ. P. 31. On 

December 8, 2017, Nguyen filed a Notice of Basis for Appeal and Request for Stay of 

Proceeding to provide the court of Appeals of the Shakopee Mdewakanton Sioux 

Community (“Tribal Appellate court”), as well as the Tribal court, Nguyen’s position 

regarding his appeal. The Notice of Basis for Appeal stated that Nguyen was appealing 

the November 10, 2017 order as a matter of right under the Collateral Order Doctrine and 

alternatively requested that the Tribal court certify the November 10, 2017 decision to 

allow for Nguyen to seek an appeal by permission.    

On December 11, 2017, both the Tribal Appellate court and the Tribal court issued 

conflicting opinions regarding Nguyen’s Basis for Appeal. The Tribal Appellate court 
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issued its decision first and requested Nguyen to brief the court on the applicability of the 

Collateral Order doctrine. Order, In Re the Marriage of Nguyen (Appellant) and 

Gustafson (Appellee), File No. Ct. App. 044-77 (Shak. Ct. App. Dec. 11, 2017), attached 

as Exhibit G. However, a few hours after the Tribal Appellate court issued its order, Judge 

Buffalo in the Tribal court issued a decision denying Nguyen’s request for a stay of 

proceedings, Nguyen’s request for certification, which prohibited Nguyen the ability to 

appeal by permission, and provided an opinion that the Collateral Order doctrine does not 

apply to Nguyen’s appeal despite the previous order issued by the Tribal Appellate court. 

Order, In Re the Marriage of Gustafson and Nguyen, court File No. 867-17 (Shak. T.C. 

Dec. 11, 2017), attached as Exhibit H. Notwithstanding Judge Buffalo’s decision 

regarding the Collateral Order doctrine, Nguyen complied with the Tribal Appellate court 

order and provided further clarification on the applicability of the Collateral Order 

doctrine.  

On January 30, 2018, the Tribal Appellate court denied Nguyen’s request for an 

appeal of right under the Collateral Order doctrine. Order, In Re the Marriage of Nguyen 

(Appellant) and Gustafson (Appellee), File No. Ct. App. 044-77 (Shak. Ct. App. Jan. 30, 

2018), attached as Exhibit I. 

III. United States District court’s Order dated March 21, 2018. 

This court decided Plaintiff’s motion for preliminary injunction by Order dated 

March 21, 2018.  In that Order, this court denied Plaintiff’s motion for preliminary 

injunction.  Although this court did not find the question of jurisdiction so clear in 

Plaintiff’s favor so as to operate to excuse the exhaustion requirement (Order at 11), this 
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court stated that “Nguyen presents valid arguments against tribal court jurisdiction, and 

may ultimately prevail in his jurisdictional challenge.  (Order at 12). 

ARGUMENT 

I. DEFENDANTS’ MOTIONS TO DISMISS SHOULD BE DENIED 
BECAUSE THE TRIBAL COURT DOES NOT HAVE PERSONAL 
JURISDICTION OVER PLAINTIFF NOR DOES IT HAVE SUBJECT 
MATTER JURISDICTION OVER THE DISSOLUTION CASE. 

A. Legal Standard for Motions to Dismiss under Fed. R. Civ. P. 12. 

Defendants have moved to dismiss Plaintiffs' Complaint under Federal Rule of 

Civil Procedure 12(b)(6) for failure to state a claim upon which relief can be granted.  

Judge Buffalo and the Tribal court have also moved to dismiss based on sovereign 

immunity pursuant to Fed. R. Civ. P. 12(b)(1).  Gustafson has moved to dismiss based on 

lack of proper venue pursuant to 28 U.S.C. § 1406(a).  Finally, Gustafson has raised the 

abstention doctrine as another basis to dismiss Plaintiff’s claims against Gustafson in this 

case. 

Federal Rule of Civil Procedure 8 requires that a complaint present “a short and 

plain statement of the claim showing that the pleader is entitled to relief.” To meet this 

standard, and survive a motion to dismiss under Rule 12(b)(6), “a complaint must contain 

sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its 

face.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly,

550 U.S. 544, 570 (2007)); see Great Lakes Gas Transmission Ltd. P’ship v. Essar Steel 

Minnesota, LLC, 871 F.Supp.2d 843, 851 (D. Minn. 2012) (“To survive a motion to 
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dismiss, a complaint must contain “enough facts to state a claim to relief that is plausible 

on its face.”) (quoting Twombly, 550 U.S. at 545).  In sum, the applicable standard “calls 

for enough fact[s] to raise a reasonable expectation that discovery will reveal evidence of 

[the claim].” Twombly, 550 U.S. at 556. 

“Under this standard, the court must accept as true all of the factual allegations in 

the complaint and draw all reasonable inferences in the plaintiff’s favor.” Harris v. 

Hammon Civ. No. 11–3497, 2012 WL 6623084, at *7 (D.Minn. Dec. 19, 2012) (emphasis 

added) (citing Ashley Cnty. v. Pfizer, Inc., 552 F.3d 659, 665 (8th Cir. 2009); see Warren 

E. Johnson Cos. v. Unified Brand, Inc., 735 F.Supp.2d 1099, 1103 (D.Minn. 2010) 

(“When reviewing a Rule 12(b)(6) dismissal for failure to state a claim, [the courts] look 

only to the facts alleged in the complaint and construe those facts in the light most 

favorable to the nonmoving party . . .[and] all reasonable inferences, from the facts 

alleged in the Complaint, must be drawn in favor of the nonmoving party.”) (citing Riley 

v. St. Louis County, 153 F.3d 627, 629 (8th Cir. 1998) and Maki v. Allete, Inc., 383 F.3d 

740, 742 (8th Cir. 2004)).  In other words, “[a] claim has facial plausibility when the 

plaintiff pleads factual content that allows the court to draw the reasonable inference that 

the defendant is liable for the misconduct alleged.”  Iqbal, 556 U.S. at 678 (citing 

Twombly, 550 U.S. at 556). 

Moreover, while a complaint must do more than offer mere “‘labels and 

conclusions’ or ‘a formulaic recitation of the elements of a cause of action,” it is not 

required to contain “detailed factual allegations.’” Iqbal, 556 U .S. at 678 (quoting 

Twombly, 550 U.S. at 555). The plausibility standard also obligates a plaintiff to show at 
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the pleading stage that success on the merits is more than a “sheer possibility.” Braden v. 

Wal–Mart Stores, Inc., 588 F.3d 585, 594 (8th Cir. 2009) (citation omitted).  But the 

probability standard is not a “probability requirement.” Id. (citation omitted). Therefore, 

“a well-pleaded complaint may proceed even if it strikes a savvy judge that actual proof 

of the facts is improbable, and ‘that a recovery is very remote and unlikely.’” Twombly,

550 U.S. at 556 (citation omitted).   

A complaint “should be read as a whole, not parsed piece by piece to determine 

whether each allegation, in isolation, is plausible.” Braden, 588 F.3d at 594.  Evaluation 

of a complaint upon a motion to dismiss is “a context-specific task that requires the 

reviewing court to draw on its judicial experience and common sense.” Iqbal, 556 U.S. at 

679.  And a court may consider the complaint, matters of public record, orders, materials 

embraced by the complaint, and exhibits attached to the complaint in deciding a motion 

to dismiss under Rule 12(b)(6). Porous Media Corp. v. Pall Corp., 186 F.3d 1077, 1079 

(8th Cir. 1999). 

In this case, Plaintiff has met his pleading requirement.  The only issues raised by 

Judge Buffalo and the Tribal court pertaining to their current motion to dismiss are the 

exhaustion doctrine, which is addressed in section II. below, and sovereign immunity, 

which is addressed in section III. below. 

In support of her motion to dismiss, Gustafson argues that this court should 

dismiss this action because venue is improper, pursuant to 28 U.S.C. § 1406(a).  That 

issue is addressed in section IV. below. 

CASE 0:18-cv-00522-SRN-KMM   Document 41   Filed 04/23/18   Page 8 of 26



9

Finally, Gustafson argues that this court should dismiss this case because of the 

abstention doctrine.  That issue is addressed in section V. below. 

B. The Tribal court lacks personal jurisdiction over Nguyen. 

“[D]ue process requires only that in order to subject a defendant to a judgment in 

personam, if he be not present within the territory of the forum, he has certain minimum 

contacts with it such that the maintenance of the suit does not offend ‘traditional notions 

of fair play and substantial justice.’” Int’l Shoe Co. v. Washington, 326 U.S. 310, 316 

(1945). “The defendant’s conduct and connection with the state must be such that the 

defendant should ‘reasonably anticipate being hailed into court there.’ The defendant’s 

acts must be substantial enough to give clear notice that it would be subject to suit in the 

forum state.” Wessels, Arnold & Henderson v. National Medical Waste, Inc., 65 F.3d 

1427, 1432 (8th Cir. 1995) (internal citations omitted).  

The notion of “fair play” under International Shoe and subsequent case law, 

generated the development of two categories of personal jurisdiction: general personal 

jurisdiction and specific jurisdiction. See Daimler AF v. Bauman, 134 S.Ct. 746, 754 

(2014). General jurisdiction refers to the “power of a state to adjudicate any cause of 

action regardless of where the cause of action arose.” See Wessels, Arnold & Henderson 

v. National Medical Waste, Inc., 65 F.3d 1427, 1432 n. 4 (8th Cir. 1995). Specific 

jurisdiction is “jurisdiction over causes of action arising from or related to the 

defendant’s actions in the forum state.” Wessels, 65 F.3d at 1432 n. 4.  
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The Eighth Circuit has adopted a five-factor test to assess both general and 

specific personal jurisdiction, analyzing: (1) the nature and quality of the defendant’s 

contacts with the forum; (2) the quantity of those contacts; (3) the relation of the cause of 

action to the contacts; (4) the forum state’s interest in providing a forum for the plaintiff; 

and (5) the convenience of the parties. Toomey v. Dahl, 63 F. Supp. 3d 982, 989-90 (D. 

Minn. 2014) (citations omitted). The first three factors are of primary importance, while 

the last two are considered secondary. Id. The first two factors relate to general 

jurisdiction, and the third applies only to specific jurisdiction. Id.

Under either analysis, it is the Gustafson’s burden to proffer sufficient facts to 

support a reasonable inference that a defendant can be subjected to jurisdiction in 

selected forum. Lexion Medical, LLC v. SurgiQuest, Inc., 8 F. Supp. 3d 1122, 1126 (D. 

Minn. 2014) (citations omitted). As to Nguyen, Gustafson cannot meet her burden as to 

either general or specific jurisdiction. 

1. The Tribal court does not have General Personal Jurisdiction  
over Nguyen. 

In Daimler AG v. Baumann, the United States Supreme court imposed 

considerable limitations on the exercise of general jurisdiction, concluding that general 

jurisdiction requires “affiliations so continuous and systematic as to render [Nguyen] 

essentially at home in the forum state.” Daimler, 134 S.Ct. at 758 n. 11 (quoting 

Goodyear Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915, 919 (2011)) (internal 

quotation marks omitted). 
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For obvious reasons, Nguyen cannot be considered “at home” when on the 

Shakopee Mdewakanton Sioux Community’s land. Nguyen is not a Community member, 

has never owned land on the Shakopee Mdewakanton Sioux Community Reservation, 

and has never resided in “Indian county” as defined by 18 U.S.C. § 1151. Even though 

Nguyen visited the Shakopee Mdewakanton Sioux Community, under Daimler AG and 

Toomey, that is not enough. Toomey, 63 F. Supp. 3d at 990 (the court did not extend 

general personal jurisdiction even though the defendant was in daily contact with a 

person in Minnesota and had made many trips to Minnesota to see such person 

concluding that the allegations showed that defendant had extensive contacts with 

plaintiff but not with the state itself). To conclude general jurisdiction, Gustafson must be 

able to show that Nguyen has had continuous and systematic affiliation with the 

Community, not just with herself. Id. There are no facts that exist that would support that 

Nguyen has had extensive contacts with the Community. Moreover, on November 5, 

2014, the Community banned Nguyen from the Community’s land after Gustafson 

assaulted Nguyen and an Order for Protection was issued in favor of Nguyen. Therefore, 

Nguyen contends that there is no general jurisdiction over him in Tribal court. 

2. The Tribal court does not have Specific General Jurisdiction  
over Nguyen. 

As stated, specific jurisdiction is “jurisdiction over causes of action arising from or 

related to the defendant’s actions in the forum state.” Wessels, 65 F.3d at 1432 n. 4. 

Under this analysis, whether a forum state may assert specific personal jurisdiction over a 

nonresident defendant depends on “the relationship among the defendant, the forum, and 
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the litigation.” Rilley v. MoneyMutual, 884 N.W. 2d 321, 327 (citing Walden v. Fiore, 

134 S.Ct. 1115, 1121-22 (2014)). The “defendant's suit-related conduct must create a 

substantial connection with the forum State.” Walden, 134 S.Ct. at 1121. “The analysis 

‘looks to the defendant’s contacts with the forum State itself, not the defendant’s contacts 

with persons who reside there.’” Toomey, 63 F. Supp. 3d at 989. “[T]he plaintiff cannot 

be the only link between the defendant and the forum. Rather, it is the defendant’s 

conduct that must form the necessary connection with the forum State that is the 

basis for its jurisdiction over him.” Walden, 134 S.Ct. at 1122 (emphasis added). 

Here, Gustafson’s action for a dissolution of marriage does not arise out of any 

activity that Nguyen conducted with the Community. Nguyen is not a Community 

member. Nguyen and Gustafson were not married in or by the Community. Gustafson 

and Nguyen were married in Las Vegas, Nevada and during the marriage they never lived 

on the Community’s land. The Tribal court has argued that because Nguyen has attended 

prior Tribal court hearings surrounding the parties’ minor child that somehow, Nguyen 

has created contacts between himself and the Community. However, these prior 

Community court matters are directly related to child welfare matters and are not issues 

of dissolution. In the only prior Community court dissolution matter, Nguyen contested 

both personal and subject matter jurisdiction. As such, Tribal court lacks specific personal 

jurisdiction over Nguyen.  

Therefore, because Nguyen is likely to succeed on the merits of his complaint, that 

the Tribal court does not have general or specific personal jurisdiction over Nguyen, his 

request for a preliminary injunction should be granted. 
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C. The Tribal court lacks subject matter jurisdiction over the proceedings. 

“[T]he pathmarking case concerning tribal civil authority over nonmembers” is 

Montana v. United States. Strate v. A-1 Contractors, 520 U.S. 438, 445 (1997). Case law 

has established that “absent express authorization by federal statute or treaty, tribal 

jurisdiction over the conduct of nonmembers exists only in limited circumstances.”1

Id. (emphasis added); See Nevada v. Hicks, 533 U.S. 353, 367 (2001) (“Tribal courts, it 

should be clear, cannot be courts of general jurisdiction in this sense, for a tribe’s 

inherent adjudicative jurisdiction over nonmembers is at most only as broad as its 

legislative jurisdiction.”). Montana outlined two limited circumstances for which 

jurisdiction over the conduct of nonmembers exists, outside express authorization by 

federal statute or treaty. Montana v. United States, 450 U.S. 544, 565-66 (1981). These 

limited circumstances are called the Montana exceptions. Strate, 520 U.S. at 456-57.  

The first exception is that “[a] tribe may regulate, through taxation, licensing, or 

other means, the activities of nonmembers who enter consensual relationships with the 

tribe or its members, through commercial dealing, contracts, leases, or other 

arrangements.” Montana, 450 U.S. at 565. The second exception is that “[a] tribe may 

also retain inherent power to exercise civil authority over the conduct of non-Indians on 

fee lands within its reservation when that conduct threatens or has some direct effect on 

1 The United States Supreme Court has used both the term “non-member” and the term 
“non-Indian” interchangeably in opinions reached by the court. Case law suggests that 
the court views the terms to be equivalent. See Duro v. Reina, 495 U.S. 676, 697 (1990). 
Therefore, for the purposes of this memorandum of law, there is no distinction between 
these two terms.   

CASE 0:18-cv-00522-SRN-KMM   Document 41   Filed 04/23/18   Page 13 of 26



14

the political integrity, the economic security, or the health or welfare of the tribe.” Id. at 

566. 

However, “[n]either Montana nor its progeny purports to allow Indian tribes to 

exercise civil jurisdiction over the activities or conduct of non-Indians occurring outside 

their reservations.” Hornell Brewing Co. v. Rosebud Sioux Tribal court, 133 F.3d 1087, 

1091 (8th Cir. 1998) (citing Montana, 450 U.S. at 565). The basis of the dissolution 

action is the marriage between the Nguyen and Gustafson. The marriage occurred entirely 

outside of the Community and the Community’s land. Nguyen and Gustafson were 

married in Las Vegas, Nevada. As husband and wife, Nguyen and Gustafson have lived 

wholly outside of the Community’s land in Nevada, California, and Minnesota. At no 

time has the activities or conduct of the Nguyen relating to the marriage occurred on the 

Community’s land. Therefore, Nguyen will likely succeed on the merits of his complaint 

Even if Montana applied to conduct outside the reservation, Montana’s first 

exception is not satisfied because a marriage has not been interpreted to be a “consensual 

relationship” with the tribe or its members. See In re the Matter of J.D.M.C., 739 

N.W.2d at 809 (emphasis added) (citing Atkinson Trading Co., Inc. v. Shirley, 532 U.S. 

645, 655 (2001)) (“marrying a tribal member, allowing children to be enrolled members 

of the tribe and receiving tribal services do not qualify under the consensual relationship 

exception in Montana.”). The United States Supreme court has interpreted Montana’s 

first exception to only be applicable to consensual relationships that stem from 

commercial dealings, contracts, leases, or other arrangements. Atkinson Trading Co., Inc. 

v. Shirley, 532 U.S. 645, 655 (2001) (emphasis added). Even though Nguyen knew he 
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married a tribal member, and that their minor child is a tribal member, Nguyen 

interactions with both Gustafson and their minor child remained outside the reservation 

and cannot be considered to be part of commercial dealings, contracts, leases, or other 

arrangements.  

Nguyen married Gustafson in Las Vegas, Nevada and Gustafson gave birth in the 

State of Minnesota. The parties never lived on the Community’s land either prior to or 

after their marriage. Judge Buffalo relied, in his order denying Nguyen’s motion to 

dismiss, on the fact that Nguyen supported a proceeding in Tribal court relating to 

concerns surrounding only Gustafson, and that Nguyen was forced to participate in a 

child welfare action was initiated by the Community as evidence of a consensual 

relationship. However, Nguyen did not give consent for jurisdiction over himself or the 

pending dissolution proceeding as part of those prior hearings, and at the time of both 

prior hearing Nguyen was already banned from entering the Community.  Therefore, in 

addition to there being no commercial relationship between Nguyen and the Community, 

there was no “consensual” relationship between Nguyen and the Community to establish 

jurisdiction under Montana’s first exception.   

Judge Buffalo further argues, while acknowledging that the Tribal court has 

received no evidence on the matter, that the per-capita payments received by Gustafson 

are cause to find a consensual relationship. Exhibit F, p. 15. However, as Judge Buffalo 

so plainly states “the court has not yet received evidence on the parties’ respective 

financial resources”. Id. Additionally, there is no evidence that once per-capita payments 

are issued to Gustafson, the Community has control over how the money is spent. 
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Therefore, even if Gustafson and Nguyen shared the per-capita payments, the use of the 

payments is not a consensual relationship with the Community as Judge Buffalo has 

suggested.  

Additionally, Montana’s second exception is not satisfied because the marriage 

does not threaten the health or welfare of the Community.  In order to qualify under 

Montana’s second exception, the conduct “must do more than injure the tribe, it must 

‘imperil the subsistence’ of the tribal community.” Plains Commerce Bank v. Long 

Family Land & Cattle Co., 554 U.S. 316, 341 (2008). It has been noted that “the elevated 

threshold for application of the second Montana exception suggests that tribal power 

must be necessary to avert catastrophic consequences.” Id. By no means can Nguyen and 

Gustafson’s marriage dissolution be considered to imperil the subsistence of the 

Shakopee Mdewakanton Sioux Community. In fact, divorces involving Shakopee 

Mdewakanton Sioux Community members have occurred in Minnesota State court 

without any concern of catastrophic consequences. See Zander v. Zander, 720 N.W.2d 

360, 369-70 (Minn. Ct. App. 2006) (the proceeding involved a divorce between a 

member of the Shakopee Mdewakanton Community and a nonmember). Therefore, under 

Montana’s second exception, Tribal court does not have subject matter jurisdiction. 

In his Order, Judge Buffalo concluded that the Tribal court does have jurisdiction 

under Montana’s second exception based upon a decision reached by the Alaska Supreme 

court. Exhibit F, p. 17-18. However, as Judge Buffalo quotes, the Alaska Supreme court 

held that “adjudication of child support obligations owed to tribal children falls within the 

second Montana exception.” (emphasis added) State v. Cent. Council of Tlingit & Haida 

CASE 0:18-cv-00522-SRN-KMM   Document 41   Filed 04/23/18   Page 16 of 26



17

Indian Tribes of Alaska, 371 P.3d 255, 273 (Alaska 2016). Since Nguyen’s child support 

obligation to Gustafson is not at issue and likely will never be at issue in the dissolution 

or child custody proceeding in Tribal court, given the parties’ substantial disparity in 

income in favor of Gustafson, the holding is not relevant..   

Therefore, because Nguyen is likely to succeed on the merits of his complaint, that 

the Tribal court does not have subject matter jurisdiction over Nguyen, his request for a 

preliminary injunction should be granted. 

The Tribal court has taken an approach to asserting subject matter jurisdiction over 

Nguyen in the Tribal court proceeding, which is not supported by federal law. The Tribal 

court has argued that because Gustafson met a residency requirement outlined in the 

Community’s Domestic Relations Code of “who” can bring a dissolution action, that the 

tribe unilaterally has subject matter jurisdiction over a non-member. Exhibit F, p. 11-12, 

22-27.  

Judge Buffalo relies on Gustafson’s affidavit describing locations in which she has 

lived and that she has used various relative’s addresses on the Community’s reservation 

as her legal address. However, as Gustafson noted in her briefs to the Tribal court, she 

maintained an address on Community property to avoid taxation of her per-capita 

payments. Maintaining an address by using the address of various relatives to avoid 

paying taxes, should not establish domicile or residence as required by the Community’s 

Domestic Relations Code. 

Moreover, Judge Buffalo’s order relies heavily on the fact that the Domestic 

Relations Code has been approved by the Department of the Interior. Id. at 11. However, 
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it is up to this court to ensure that decisions made by the Department of the Interior are 

consistent with case law and a decision by the Department of the Interior is not a statute 

or a treaty designed to alter the scope of nonmember jurisdiction. Strate, 520 U.S. at 445. 

Additionally, if given effect, the language in the Domestic Relations Code would 

impermissibly circumvent the authority of Montana. As discussed in Hornell Brewing: 

If providing a forum for its members would be a sufficient reason to confer 
subject matter jurisdiction upon the tribal courts when a tribal member is a 
party to a lawsuit, it follows that the tribal courts would always have civil 
subject matter jurisdiction over non-Indians. There would have been no 
reason for the discussion in Montana regarding the broad general rule of no 
civil jurisdiction over non-Indians and the two narrow exceptions to that 
general rule. 

Hornell Brewing Co. v. Rosebud Sioux Tribal court, 133 F.3d 1087, 1093 (8th Cir. 1998). 

Therefore, the Community’s Domestic Relations Code cannot grant the Tribal court 

subject matter jurisdiction over matters, when granting jurisdiction is inconsistent with 

almost 40 years of case law under Montana.   

Therefore, because Tribal court does not have personal and/or subject matter 

jurisdiction over the dissolution proceeding under Montana or otherwise, Nguyen will 

likely succeed on the merits of his complaint.  

II. GIVEN THE COURT’S DETERMINATION OF THE EXHAUSTION 
DOCTRINE, PLAINTIFF REQUESTS A STAY OF THIS PROCEEDING IN 
LIEU OF GRANTING DEFENDANTS’ MOTION TO DISMISS WITHOUT 
PREJUDICE. 

Federal law provides a basis for staying this case while the Tribal court dissolution 

case is being adjudicated.  In Bruce H. Lien Co. v. Three Affiliated Tribes, 93 F.3d 1412 

(8th Cir. 1996), the 8th Circuit stated that “orderly administration of justice requires the 
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District court to stay its proceedings pending a determination by the Tribal court of that 

court's jurisdiction and discussion regarding the legal validity of the management 

contract. We reverse the District court's decision not to defer to the Tribal court. Although 

we leave to the District court's sound discretion decisions regarding further proceedings 

in that court, we note that the rare circumstances of this case make time of the essence. 

The exhaustion process should be given a reasonable time to proceed, but the District 

court may wish to consider lifting the stay if satisfied that undue delays detrimental to 

either party are attending the tribal court exhaustion process.”  Id. at 1422. In, Bruce H. 

Lien Co., the court relied on a quote from Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 16, 

107 S.Ct. 971, 976–77, 94 L. Ed. 2d 10 (1987) that stated “Regardless of the basis for 

jurisdiction, the federal policy supporting tribal self-government directs a federal court to 

stay its hand in order to give the tribal court a full opportunity to determine its own 

jurisdiction.” (emphasis added).  In Gaming World Int’l, Ltd., 317 F.3d 840 (8th Cir. 

2003), the 8th Circuit remanded the federal case to the district court with instructions to 

stay or dismiss without prejudice in order to permit the parties to exhaust their tribal court 

remedies.  Id. at 852. 

Plaintiff is requesting that this case simply be stayed pending the adjudication of 

the Tribal court dissolution case, in order to allow the Tribal court and its appellate court 

the first opportunity to determine the jurisdiction issues raised by Plaintiff. 

Judge Buffalo and the Tribal court concede that the decision whether to stay the 

action or to dismiss it is a matter of discretion for this court.  (Community Defendants 

Mem. at 10).  In support of their argument, Judge Buffalo and the Tribal court argue that 
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this case should be dismissed in accordance with Colombe v. Rosebud Sioux Tribe, 747 

F.3d 1020 (8th. Cir. 2014), for practical reasons, because Plaintiff may not actually 

exhaust his remedies in Tribal court, and based on an argument that this issue is 

analogous to a plaintiff failing to meet its burden to exhaust administrative remedies. 

In Colombe, the 8th Circuit remanded the case to the district court with instructions 

to dismiss plaintiff’s case.  Id. at 1025.  However, in Colombe, the 8th Circuit did not 

address any determination of whether to grant a stay as opposed to dismissing plaintiff’s 

claims in its decision.  Indeed, there is no evidence that plaintiff sought a stay of the 

federal litigation.  In this case, Plaintiff is seeking a stay of the federal case while the 

Tribal court dissolution case is adjudicated and appeals are exhausted.  Conversely, the 

cases cited by Plaintiff, Bruce H. Lien Co. and Gaming World Int’l specifically address 

the issuance of a stay.  While the 8th Circuit in Gaming World Int’l left that decision to the 

discretion of the tribal court, the 8th Circuit specifically directed the district court to stay 

its proceedings, not to dismiss the action before the district court.  Bruce H. Lien Co., 93 

F.3d at 1422.  Further, in Bruce H. Lien Co., the 8th Circuit specifically contemplated that 

lifting that stay may be appropriate if there are undue delays in the exhaustion of the 

tribal court process.  Id.  Here, staying this proceeding would allow this court to 

determine if there any delays in the adjudication of the Tribal court dissolution case, 

which is appropriate, here, given Plaintiff’s concerns regarding the bias of the Tribal 

court. 

It is for this court to determine if the existence of a stay in this case would impact 

this court’s docket.  However, given the issues in support of Plaintiff’s requested stay, 
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including the application of existing law, the benefits of having this court ultimately 

adjudicate this case, and to prevent Defendants from avoiding this court’s ultimate 

determination of jurisdictional issues in this case because of Defendants’ reaction to this 

court’s statements regarding jurisdiction in its March 21, 2018 Order, Plaintiff contends 

that a stay should be granted.  Judge Buffalo’s and the Tribal court’s other arguments are 

also unavailing.  If the parties settle the dissolution case, the federal case can easily be 

dismissed by stipulation.  Further, if Plaintiff fails to exhaust his remedies in Tribal court, 

Defendants could move for a dismissal of this case with little additional pleading.  

Finally, the analogy of this case to an administrative exhaustion doctrine is not applicable 

to a non-administrative law case, and that analogy is inconsistent with the discretion left 

to the district court to stay or dismiss a case according to the 8th Circuit. 

This court is familiar with the jurisdictional issues raised in this case.  If this case 

is stayed and Plaintiff decides to lift the stay after exhausting his remedies in Tribal court, 

that process would avoid forum shopping by Defendants and would be far more efficient 

and practical than Plaintiff commencing a new case in United States District court which 

would be assigned to a new judge unfamiliar with this case. 

For the foregoing reasons, Plaintiff respectfully requests that this court stay this 

case pending Plaintiff’s exhaustion of his Tribal court remedies. 
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III. NGUYEN’S ACTION JUDGE HENRY M. BUFFALO, JR. AND THE 
SHAKOPEE MDEWAKANTON SIOUX COMMUNITY TRIBAL COURT 
SHOULD BE ALLOWED TO PROCEED BECAUSE THEY ARE NAMED 
IN THEIR OFFICIAL CAPACITIES AS THE TRIBAL COURT JUDGE 
AND TRIBAL COURT IN THE DISSOLUTION ACTION WHICH IS THE 
SUBJECT OF THIS CASE. 

Nguyen named Defendants Henry M. Buffalo, Jr. (“Judge Buffalo”) and the 

Shakopee Mdewakanton Sioux Community Tribal court (“Tribal court”) as parties in this 

case because Judge Buffalo is presiding over the dissolution case in Tribal court which 

Nguyen is seeking to enjoin in this case.  Judge Buffalo and the Tribal court were named 

as defendants to ensure that the adjudication of the dissolution case is enjoined in 

connection with Nguyen’s motion for preliminary injunction.  Additionally, there are 

numerous cases in which tribal court judges and tribal courts are named as defendants in 

cases involving challenges to jurisdiction. 

Cases in the 8th Circuit in which tribal court judges and tribal courts are named as 

defendants in cases challenging jurisdiction include:  Dish Network Service, L.L.C. v. 

Laducer, 725 F.3d 877 (8th Cir. 2013); Colombe v. Rosebud Sioux Tribe, 747 F.3d 1020 

(8th Cir. 2014); and Hornell Brewing Co. v. Rosebud Sioux Tribal court, 133 F.3ed 1087 

(8th Cir. 1998).  In Dish Network, the Honorable Madonna Mercellais, in her official 

capacity as Chief Judge of the Turtle Mountain Bank of Chippewa Indians Tribal court 

was named as a defendant.  See Dish Network, 725 F.3d 877.  In Colombe, the Rosebud 

Sioux Tribe and Judge Sherman Marshall, in his official and individual capacities, were 

named as defendants.  See Colombe, 747 F.3d 1020.  In Hornell Brewing, the Rosebud 

Sioux Tribal court and the Honorable Stanley Whiting, pro-tem tribunal judge, were 
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named as defendants in that case.  See Hornell Brewing, 133 F.3d 1087.  Additionally, 

cases in other federal jurisdictions include tribal court judges and/or tribal courts as 

defendants, including:  Dolgencorp, Inc. v. The Mississippi Band of Choctaw Indians, 

746 F.3d 167 (5th Cir. 2014) (naming the tribe and tribal court as defendants); and Sprint 

Communications Company L.P. v. Wynne, 121 F.Supp3d 893 (D.S.D. August 4, 2015) 

(naming the Chief Judge and tribal commissioners as defendants). 

In Dish Network, plaintiff addressed the issue of immunity preemptively in its 

brief to the district court, but defendants did not address immunity in their brief and 

neither the district court nor the 8th Circuit addressed immunity in its opinions.  In the 

other cases cited herein, defendants did not raise immunity and the courts did not address 

immunity in those actions. 

In this case, Nguyen set forth his arguments at the hearing on his motion for 

preliminary injunction as to why immunity should not preclude him from proceeding 

against Judge Buffalo or the Tribal court in this case.  The primary issue addressed at oral 

argument was that Nguyen is not seeking affirmative relief or monetary relief against 

Judge Buffalo and the Tribal court, but rather those parties were named as defendants 

because of the procedural posture of the dissolution case and to prevent the adjudication 

of the dissolution case in Tribal court if this court grants Nguyen’s motion for preliminary 

injunction. 

Although this court has denied Plaintiff’s motion for preliminary injunction, Judge 

Buffalo and the Tribal court should not be dismissed from this case based upon immunity.  

Rather, Judge Buffalo and the Tribal court should remain defendants in order to allow 
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Plaintiff to move to lift the stay after exhausting his Tribal court remedies and seek an 

Order from this court vacating the determination of the Tribal court in the Tribal court 

dissolution case based on lack of personal jurisdiction and subject matter jurisdiction, 

which would apply to all defendants in this case. 

IV. VENUE IS PROPER IN THIS COURT, AND THUS GUSTAFSON’S 
MOTION TO DISMISS BASED ON IMPROPER VENUE SHOULD BE 
DENIED. 

Venue is appropriate in this court pursuant to 28 U.S.C. § 1391 as Nguyen and 

Gustafson are residents in this judicial district and the Shakopee Mdewakanton Sioux 

Community is located within this judicial district.  Section 1391(a) governs the venue of 

all civil actions brought in district courts of the United States.  28 U.S.C. § 1391(a)(1).  

Additionally, Section 1391(b) provides the specific bases for jurisdiction of this case in 

United States District court for the District of Minnesota, which states: 

(b) Venue in General.—A civil action may be brought in—  

(1)   a judicial district in which any defendant resides, if all 

defendants are residents of the State in which the district is 

located; 

(2)   a judicial district in which a substantial part of the events 

or omissions giving rise to the claim occurred, or a substantial 

part of property that is the subject of the action is situated; or

* * *  

28 U.S.C. § 1391(b). 
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In this case, it is not in dispute that Plaintiff and Defendant reside in the United 

States District for the District of Minnesota.  Further, a substantial part of the parties’ 

marriage giving rise to the dissolution are situated in the United States District for the 

District of Minnesota.  Thus, venue is proper in this court. 

Gustafson provides no support for her claim that this case should be dismissed for 

improper venue pursuant to 28 U.S.C. § 1406(a).  Thus, Gustafson’s motion to dismiss 

Plaintiff’s case before this court based on improper venue should be denied. 

V. THERE IS NO BASIS FOR GUSTAFSON’S CLAIM FOR APPLICATION 
OF THE ABSTENTION DOCTRINE. 

Gustafson argues that this court should dismiss Plaintiff’s claims against 

Gustafson in this case based on the abstention doctrine.  Gustafson relies on Ankenbrandt 

v. Richards, 504 U.S. 689 (1992) in support of that argument.  Gustafson does not cite to 

any specific holding in Ankenbrandt, and argues that Plaintiff’s case before this court 

should be dismissed because this court should not be allowed to “consider jurisdictional 

aspects of this divorce proceeding in light of the long-standing Abstention Doctrine.”  

(Gustafson Mem. at 13).  Ankenbrandt does not limit this court’s ability to determine 

jurisdictional issues raised in a dissolution case.  Plaintiff is seeking the determination of 

tribal jurisdiction by a tribal court in this case, under 28 U.S.C. § 1331.  Ankenbrandt, 

however, does address the application of the domestic exception to federal court 

jurisdiction address in that case, but that application is only to the adjudication of 

dissolution cases in federal courts.  Id. at 693, 704.  Plaintiff is not seeking to have the 
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dissolution case adjudicated in federal court.  Rather, Mr. Nguyen is only seeking to have 

this court determine that the Tribal court of the Shakopee Mdewakanton Sioux 

Community does not have Personal Jurisdiction or Subject-Matter Jurisdiction over the 

parties’ dissolution.  Mr. Nguyen contends that after those determinations have been 

made by this court, that the dissolution would be adjudicated in state court in Hennepin 

County, Minnesota – where both parties acknowledge that there is jurisdiction over the 

dissolution case. 

Accordingly, there is no basis to dismiss Plaintiff’s case before this court based on 

the abstention doctrine, and that argument should be denied. 

CONCLUSION 

For the foregoing reasons, Plaintiff respectfully requests that this court deny 

Defendants’ motions to dismiss and stay this case pending the exhaustion of Plaintiff’s 

Tribal court remedies. 

Respectfully submitted, 

Dated:   April 23, 2018  /s/ Jonathan D. Miller 
Jonathan D. Miller, #292485 
Ariel K. Lierz, #397355 
MEAGHER & GEER, P.L.L.P. 
33 South Sixth Street, Suite 4400 
Minneapolis, MN  55402 
Tel: (612) 338-0661 
Fax: (612) 338-8384 
Email: jmiller@meagher.com;

alierz@meagher.com

Attorneys for Plaintiff James Nguyen 
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