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MEMORANDUM IN SUPPORT OF 

DEFENDANT BIG MAN’S 

MOTION TO DISMISS 

PLAINTIFF’S COMPLAINT 

  

 

COMES NOW Defendant Alden Big Man, by and through counsel, and 

submits this Memorandum in Support of his Motion to Dismiss pursuant to Rule 

12(b)(6). 
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INTRODUCTION 

 Defendant Alden Big Man (“Big Man”) moves to dismiss the Complaint for 

Declaratory Relief and Injunctive Relief (“Complaint”)(Doc. 1) because Plaintiff 

Big Horn County Electric Cooperative, Inc. (“Big Horn”) failed to exhaust tribal 

court remedies prior to filing this case.  Big Horn’s claims for declaratory relief 

and injunctive relief are premature, and the Complaint should be dismissed.  Big 

Man further submits that the Court should exercise its sound discretion and decline 

to entertain any claim for declaratory relief in this matter, and rule that Big Man’s 

claim for injunctive relief fails as a matter of law. 

BACKGROUND 

This case is straightforward.  The Big Horn claims should not be entertained 

by a federal court.  Considered in tandem, the exhibits to the Complaint and 

applicable provisions of the Crow Nation Law and Order Code (CLOC)1 

demonstrate the Complaint should be dismissed.   

The Crow tribe adopted Title 20 (entitled “UTILITIES”) and the definition 

of “utility” includes an electric cooperative which furnishes electric service.  

CLOC 20-1-101(l).  Big Man is an enrolled member of the Crow Tribe and a 

                                                 
1The Crow Nation Law and Order Code is available on-line at  

http://crowlaws.org/crow_law_and_order_code. 
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customer of Big Horn who receives electricity from Big Horn on the Crow 

Reservation.  Complaint, at 4, ¶ 4.   

The Crow tribe regulates termination of electric service in winter months.  

CLOC 20-1-110 provides: 

TERMINATION OF SERVICE DURING WINTER MONTHS 

 (1) During the period of November 1st to April 1st and on any day 

when the reported ambient air temperature at 8:00 a.m. is at or below 

freezing or if the U.S. Weather Service forecasts a snowstorm or 

freezing temperatures for the succeeding 24-hour period, no 

termination of residential service may take place if the customer 

establishes that he or she is unable to pay, or able to pay only in 

installments, that he or she or a member of the household is at least 62 

years old or that he or she or a member of the household is 

handicapped. 

(2) No termination of service may take place during the period of 

November 1st to April 1st except with specific prior approval of the 

Board. 

Crow law also specifies particular notice requirements for electricity service 

termination in winter, including service of ten-days’ written notice prior to 

termination.  CLOC 20-1-105(3)(a). 

   It is undisputed that Big Horn disconnected Big Man’s electricity service in 

January 2012.  Id. at 7, ¶ 15.  Big Man filed suit in Crow tribal court, and his 

complaint alleged that Crow law required a ten-day written notice of electricity 

termination via personal service or certified mail, which was not provided prior to 

termination, and further alleged that Big Horn did not obtain tribal regulatory 

approval under CLOC 20-1-110 prior to termination (Doc. 1-2, at 2-3).  After Big 
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Man moved for summary judgment, the Crow trial court dismissed based upon 

lack of subject matter jurisdiction (Doc. 1-7).  Big Man appealed. 

 The Opinion of the Apsaaloke Appeals Court (“Opinion”) identified as 

Exhibit 3 to the Complaint (Docs. 1-4 and 1-5),2 sets forth the operative factual 

bases for this Motion.  The Opinion demonstrates that the tribal court proceedings 

have not been exhausted, and therefore this dispute is not ripe for consideration by 

the federal district court. 

 In the Opinion, the Apsaaloke Appeals Court noted that, after Big Man 

moved for summary judgment based upon the “lone” undisputed fact his electricity 

service was disconnected on January 26, 2012, the Crow trial court dismissed 

based upon lack of subject matter jurisdiction (Doc 1-4, at Pages 1 through 4 of 

36).  The Opinion emphasized “there is no record established in the proceedings 

below” (Doc 1-5, at Page 23 of 36).  In particular, the Apsaaloke Appeals Court 

remanded with instructions to review contract terms between the Crow tribe and 

Big Horn in order to “shed light on the rights and limitations on the Crow tribe and 

[Big Horn] in providing future electrical service” (Doc. 1-5, Page 25 of 36), 

inquire into Big Horn’s land status within the Crow Indian Reservation (Doc. 1-5, 

                                                 
2Big Horn identifies the same as the “Crow Court of Appeals ‘Opinion’ . . . 

attached as Exhibit 3.”  Complaint at 2, ¶ 1.  The Opinion is 36 pages long and 

spans two docket entries filed by Big Horn:  Doc. 1-4 includes pages 1-19;  

Doc. 1-5 includes pages 20-36.          
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Page 27 of 36), and determine whether the dispute between Big Man and Big Horn 

involved delivery of electricity to tribal land thereby implicating the Crow tribe’s 

inherent power to exclude non-Indians (Doc. 1-5, Pages 32 through 35 of 36). 

 The remand to the Crow trial court for consideration of additional evidence 

and entry of additional findings demonstrates that tribal court exhaustion is 

lacking.  This case should be dismissed.   

ARGUMENT 

A.  Rule 12(b)(6) Standards.  A motion to dismiss based upon the failure to 

exhaust tribal court remedies may properly be considered under Fed.R.Civ.P. 

12(b)(6) as Plaintiff has failed to state a claim upon which relief can be granted.  

Corp. of the Pres. of the Church of Jesus Christ of Latter-Day Saints v. RJ, 221 F. 

Supp. 3d 1317, 1320, n.16 (D.Ut. 2016).3  When considering a motion to dismiss 

under Rule 12(b)(6), the Court considers “only allegations contained in the 

pleadings, exhibits attached to the complaint, and matters properly subject to 

judicial notice.”  Dowers v. Nationstar Mortg., LLC, 852 F.3d 964, 967, n.1 (9th 

Cir. 2017)(citing Akhtar v. Mesa, 698 F.3d 1202, 1212 (9th Cir. 2012)).  

Because of the tribal court exhaustion requirement in cases involving tribal 

jurisdiction over non-member activities on tribal land, as well as case law holding 

                                                 
3The Utah district court recognized that some courts have treated such a 

motion as an unenumerated Rule 12(b) motion.  
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that tribal courts retain authority to determine in the first instance any tribal court 

jurisdiction over non-member activities on non-tribal land within the boundaries of 

the reservation, the Court should bear in mind that disputes must be ripe.   

Ripeness is crucial in cases involving declaratory and injunctive relief.  The 

Supreme Court instructs that ripeness is “peculiarly a question of timing,” 

Regional Rail Reorganization Act Cases, 419 U.S. 102, 140 (1974), designed to 

“prevent the courts, through avoidance of premature adjudication, from entangling 

themselves in abstract disagreements.”  Abbott Laboratories v. Gardner, 387 U.S. 

136, 148 (1967).  The Court should not issue advisory opinions.   

The Supreme Court has observed that the ripeness doctrine “is drawn both 

from Article III limitations on judicial power and from prudential reasons for 

refusing to exercise jurisdiction.  Reno v. Catholic Soc. Servs., Inc., 509 U.S. 43, 

57, n.18 (1993).  In evaluating the prudential aspects of ripeness, Courts are guided 

by two overarching considerations:  “the fitness of the issues for judicial decision 

and the hardship to the parties of withholding court consideration.”  Abbott 

Laboratories, 387 U.S. at 149; see also Hodgers-Durgin v. De La Vina, 199 F.3d 

1037, 1040-41 (9th Cir. 1999) (en banc) (case or controversy requirement under 

Article III requires substantial and immediate irreparable injury for equitable 

relief).  
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The facts here are not complicated.  It is clear that this matter was remanded 

to the Crow trial court for consideration of specific factual issues.  The Crow trial 

court judge presiding over the case after remand has not been named as a 

Defendant.4  There is no persuasive justification for a federal district court to 

entertain this case at this time.  In the interest of comity and the clear federal 

interest in deferring to tribal courts in these types of situations, this case should be 

dismissed without prejudice. 

B.  The Court Should Decline the Request for Declaratory Judgment.  

Big Horn’s Complaint seeks declaratory and injunctive relief.  This Court always 

has discretion to decline relief under the Declaratory Judgment Act.  In cases 

where a party seeks declaratory relief “any court of the United States, upon the 

filing of an appropriate pleading, may declare the rights and other legal relations of 

any interested party seeking such declaration, whether or not further relief is or 

could be sought.”  28 U.S.C. § 2201(a) (emphasis added).  “By the Declaratory 

                                                 
4This case may also be subject to dismissal under Fed.R.Civ.P. 12(b)(7).  Big 

Horn failed to join the Crow trial court judge as a Defendant, even though said 

judge now has authority over the tribal court case after remand.  Under Rule 19(a), 

the presiding judge should be joined for any relief requested by Big Horn to be 

effective.  Big Man does not believe the Court could provide complete relief to the 

parties present without joining the non-party presiding Crow trial court judge.  See 

Yellowstone County v. Pease, 96 F.3d 1169, 1172 (9th Cir. 1996).     
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Judgment Act, Congress sought to place a remedial arrow in the district court's 

quiver” and “[c]onsistent with the nonobligatory nature of the remedy, a district 

court is authorized, in the sound exercise of its discretion, to stay or to dismiss an 

action seeking a declaratory judgment.”  Wilton v. Seven Falls Co., 515 U.S. 277, 

288 (1995). 

This is not a case where the District Court should impair or interfere with the 

work of the Crow trial court in making factual determinations after remand.  The 

Big Horn Complaint is premature and there will be no hardship to Big Horn if the 

Court declines the request to grant declaratory relief.  The Crow trial court 

proceeding should move forward.  

C.  Big Horn Cannot Establish Entitlement to Injunctive Relief.  If Big 

Horn overcomes the ripeness hurdle, which is not a simple task, it cannot 

demonstrate entitlement to injunctive relief.  “According to well-established 

principles of equity, a plaintiff seeking a permanent injunction must satisfy a four-

factor test before a court may grant such relief. A plaintiff must demonstrate: (1) 

that it has suffered an irreparable injury; (2) that remedies available at law, such as 

monetary damages, are inadequate to compensate for that injury; (3) that, 

considering the balance of hardships between the plaintiff and defendant, a remedy 

in equity is warranted; and (4) that the public interest would not be disserved by a 

permanent injunction.”  eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 
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(2006)(citing Weinberger v. Romero-Barcelo, 456 U.S. 305, 311-313, (1982); 

Amoco Production Co. v. Gambell, 480 U.S. 531, 542 (1987)).   

Injunctive relief is “to be used sparingly, and only in a clear and plain case” 

and principles of comity may restrain a federal court.  Rizzo v. Goode, 423 U.S. 

362, 378-79 (1976) (citation omitted). 

It is critical here that the Opinion remanded with instructions for Crow trial 

court determination about whether the dispute involved activity that occurred on 

tribal land.  Big Horn admits that the tribal court “must engage in examination of 

the facts” in considering tribal authority to exclude non-members because the 

Crow tribe has greater reserved power (hence jurisdiction) over disputes involving 

tribal land.  See Respondent/Appellee’s Brief (Doc. 1-12) at 6-7.  Until evidence is 

presented to the Crow trial court on the factual issue of land status (after remand) 

and the Crow trial court makes a determination on this factual issue (subject to 

another appeal to the Apsaaloke Appeals Court), it is clear that exhaustion in the 

tribal forum has not occurred.  There can be no irreparable harm suffered by Big 

Horn if the Crow trial court proceeds with making factual determinations based 

upon the instructions for remand.   

Beyond the lack of irreparable harm, Big Horn cannot demonstrate the other 

elements required for an injunction.  It is clear that Big Horn may pursue its 

remedies in the tribal court, it will not suffer any undue hardship by proceeding in 
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tribal court, and there is no indication that the public interest would be served here 

by entry of an injunction against the Crow tribal courts.  Big Horn is not entitled to 

injunctive relief. 

D.  Controlling Ninth Circuit Precedent Requires Dismissal.  This is not 

the first case in the District of Montana involving these issues.  Two recent orders 

entered in another case from this district are instructive.  In Glacier Elec. Coop. v. 

Gervais, Case No. CV-14-75-GF-BMM, the Court ruled: 

The Court must dismiss or abstain from adjudicating any claim over 

which a tribal court possesses ‘colorable’ jurisdiction when a party 

has failed to exhaust tribal court remedies.  Atwood v. Fort Peck 

Tribal Ct. Assiniboine, 513 F.3d 943, 948 (9th Cir. 2008).  The 

exhaustion requirement represents a prerequisite to federal court 

jurisdiction.  Grand Canyon Skywalk Development, 715 F.3d at 1200. 

The Court may relieve a non-Indian from the duty to exhaust all tribal 

court remedies only where it determines tribal court jurisdiction to be 

‘plainly’ lacking.  Strate v. A-1 Contractors, 520 U.S. 438, 459 n. 14, 

117 S. Ct. 1404, 137 L. Ed. 2d 661 (1997).   

 

Glacier Elec. Coop. v. Gervais, 2015 U.S. Dist. LEXIS 122876 (D.Mont. 

2015), at *11.5  Judge Morris declined to revisit a previous order dismissing 

the case in favor of Blackfeet Tribal Court jurisdiction, and the court’s 

rationale is based in substantial part upon tribal power to exclude from the 

reservation an electric cooperative that served tribal land because the tribal 

court’s jurisdiction was not “plainly lacking” based upon Grand Canyon 

                                                 
5This order may also be accessed in PACER, Case No. CV-14-75-GF-BMM 

(Doc. 18)(entered September 15, 2015), at 9-10.   
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Skywalk Dev., LLC v. ‘SA’ NYU WA Inc., 715 F.3d 1196, 1199, 1204 (9th 

Cir. 2013).  See Order Granting Defendants’ Motion to Dismiss, Glacier 

Elec. Coop. v. Gervais, Case No. CV-14-75-GF-BMM (entered April 24, 

2105)(Doc. 10), attached as Ex. A, at 7-9.  

 

 Recent Ninth Circuit authority requires dismissal.  In Window Rock Unified 

Sch. Dist. v. Reeves, 861 F.3d 894 (9th Cir. 2017),6 the court emphasized that 

controlling Ninth Circuit precedent requires dismissal in favor of tribal court 

jurisdiction under Grand Canyon Skywalk if there is a plausible basis for tribal 

jurisdiction as “the right-to-exclude framework applied because the dispute arose 

on tribal land.”  Window Rock, 861 F.3d at 903.  The court held: 

[B]ecause the conduct at issue here occurred on tribal land over which 

the Navajo Nation has the right to exclude nonmembers, and because 

state criminal law enforcement interests are not present, we hold that 

tribal jurisdiction is at least colorable or plausible and that exhaustion 

in the tribal forum is therefore required. 

 

Id. at 906.  Applied here, there can be no exhaustion until the Crow tribal court 

matter has run its course – the Crow trial court should determine the factual 

matters specified in the Opinion, and any order in this regard would be subject to 

appeal to the Apsaaloke Appeals Court. 

                                                 
6By subsequent Order of the Ninth Circuit panel, the opinion was amended 

and footnote 13 of the reported opinion was deleted.  See Window Rock Unified 

Sch. Dist. v. Reeves, 2017 U.S.App. LEXIS 14253 (9th Cir., August 3, 2017).  The 

modification to the opinion is not pertinent here. 
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 A published decision of the Ninth Circuit (such as Window Rock) constitutes 

binding authority for courts within the circuit which “must be followed unless and 

until overruled by a body competent to do so.”  Hart v. Massanari, 266 F.3d 1155, 

1170 (9th Cir. 2001).  See also Gonzalez v. Arizona, 677 F.3d 383, 389, n.4 (9th 

Cir. 2012) (citing Massanari, a “published decision of this court constitutes 

binding authority which must be followed unless and until overruled by a body 

competent to do so”).  Window Rock controls. 

 The orders entered in Gervais are consistent with the Ninth Circuit’s 

later opinion in Window Rock.  The Opinion remanding to the Crow trial 

court for additional findings demonstrates the existence of at least colorable 

tribal court jurisdiction under both Gervais and Window Rock.   

 A question for the Crow trial court to determine on remand is whether 

the land where Big Horn provided service to Big Man is tribal land subject 

to the Crow Tribe’s inherent authority and right to exclude non-members.  

The Crow trial court must be allowed to receive evidence and make this 

determination.  If the issue before the Crow trial court on remand is whether 

nonmember activity occurred on tribal land and is subject to the tribe’s 

inherent power to exclude, then it is clear the tribal court jurisdiction is not 

plainly lacking.  The “tribes retain considerable control over nonmember 

conduct on tribal land.”  Strate v. A-1 Contractors, 520 U.S. 438, 454 

(1997).  
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 Even assuming that this dispute does not involve tribal land, but involves the 

activities of a nonmember (Big Horn) on non-tribal fee land within reservation 

boundaries, it is not axiomatic that the tribal court lacks jurisdiction based on 

Montana v. United States, 450 U.S. 544 (1981) and its progeny.  In Montana, the 

Court held that the Crow Tribe did not have the sovereign right to regulate 

nonmember fishing and hunting on land that was within the boundaries of the 

Crow Reservation but was owned by nonmembers.  450 U.S. at 563-67.   

 However, the Court in Montana then recognized two exceptions to this 

general rule.   First, “[a] tribe may regulate, through taxation, licensing, or other 

means, the activities of nonmembers who enter consensual relationships with the 

tribe or its members, through commercial dealing, contracts, leases, or other 

arrangements.”  Id. at 565.  Second, “[a] tribe may . . . retain inherent power to 

exercise civil authority over the conduct of non-Indians on fee lands within its 

reservation when that conduct threatens or has some direct effect on the political 

integrity, the economic security, or the health or welfare of the tribe.”  Id. at 566. 

 Here, factual determinations by the Crow trial court may support jurisdiction 

under either Montana exception.  First, the Opinion directed the Crow trial court to 

examine the consensual contracts and arrangements of Big Horn on the 

reservation, and factual determinations in this regard may support tribal 

jurisdiction.  Second, the conduct of Big Horn in terminating electricity service in 

the depth of winter may be determined to threaten or have some direct effect on the 
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political integrity, the economic security, or the health or welfare of the Crow 

Tribe.  Thus, even if the Crow trial court determines tribal land is not involved in 

this dispute, the courts of the Crow reservation are entitled to address in the first 

instance whether tribal jurisdiction exists over Big Horn based upon facts relevant 

to this case.  See, e.g., Gervais Order Granting Defendants’ Motion to Dismiss, Ex. 

A, at 9-11.  

 Big Horn’s filing of this case is premature and the Court should dismiss the 

Complaint in order to allow the Crow tribal court to proceed.7 

CONCLUSION 

           Based upon the foregoing points and authorities, Defendant Alden Big Man 

respectfully requests dismissal of this action in order to allow the Crow trial court 

an opportunity to address the directions of the Apsaaloke Appeals Court upon 

remand. 

 DATED this 12th day of September, 2017.      

      /s/ Michael G. Black                      

           Attorneys for Defendant Alden Big Man 

  

                                                 
7Big Horn has not joined the Crow trial court judge as a Defendant, even 

though said judge has authority over the tribal court case after remand and is likely 

a required party under Rule 19(a).  Nonetheless, Big Man has requested a stay in 

the Crow trial court while this Motion is pending.  See Ex. B, Petitioner’s Request 

for Stay (without attachment).  The stay was granted on September 11, 2017.  See 

Ex. C, Order Granting Stay.  
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CERTIFICATE OF COMPLIANCE 

 I hereby certify pursuant to LR 7.1(d) that the foregoing document contains 

3,185 words, excluding caption, certificate of service and certificate of compliance. 

     

      /s/ Michael G. Black                      
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CERTIFICATE OF SERVICE 

 I hereby certify that I electronically filed the foregoing document with the clerk 

of court for the United States District Court for the District of Montana, using the 

cm/ecf system.  Participants in the case who are registered cm/ecf users will be 

served by the cm/ecf system. 

DATED this 12th day of September, 2017.      

      /s/ Michael G. Black                      
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