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I. INTRODUCTION 

This Court should dismiss Persimmon Ridge, LLC’s (“Plaintiff”) First Amended 

Complaint, ECF No. 18 (“Amended Complaint”) for five reasons: 1) Plaintiff’s overly-

generalized pleading fails to identify a single challenged agency action; 2) this Court lacks 

jurisdiction over the Amended Complaint because sovereign immunity has not been waived; 3) 

Plaintiff has not exhausted its administrative remedies; 4) the Administrative Procedure Act’s 

(“APA”) statutory standing requirements have not been satisfied; and 5) to the extent Plaintiff 

challenges approvals made by the Osage Agency before January 17, 2011, those claims are 

barred by the statute of limitations.  In its response to Federal Defendants’ motion to dismiss, 

Plaintiff recycles the same arguments regarding equitable tolling and exhaustion which have 

been flatly rejected in similar matters.  For the same reasons those previous arguments were 

rejected, this Court should dismiss this Amended Complaint as well.  

II. ARGUMENT 

A. Identifying the challenged agency action is necessary in the APA context. 

Plaintiff’s argument that specific facts are not necessary to survive a motion to dismiss is 

misguided.  To the contrary, facts specific to the federal conduct being challenged are required to 

state a claim in the context of the APA.  And despite Plaintiff’s argument otherwise, Federal 

Defendants do not seek to impose a “heightened burden” on Plaintiff.  See Pl.’s Resp. in Opp’n 

to Mot. to Dismiss 3,  ECF No. 25 (“Resp.”).  Instead, Federal Defendants simply request the 

basic requirements of plausibility to “inform the defendants of the actual grounds of the claim 

against them.”  Robbins v. Oklahoma, 519 F.3d 1242, 1248. (10th Cir. 2008).  “[T]he degree of 

specificity necessary to establish plausibility and fair notice, and therefore the need to include 

sufficient factual allegations, depends on context: ‘Context matters in notice pleading.  Fair 
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notice under Rule 8(a)(2) depends on the type of case . . . .’” Id. (second alteration in original) 

(quoting Phillips v. Cty. of Allegheny, 515 F.3d 224, 231-32 (3d Cir. 2008)).   

In the context of an APA case, Federal Defendants are entitled to know what agency 

action is being challenged.  The Tenth Circuit burdens a plaintiff with identifying specific federal 

conduct and explaining how such conduct constitutes a final agency action within the meaning of 

the APA.  See Catron Cty. Bd. of Comm’rs v. U.S. Fish & Wildlife Serv., 75 F.3d 1429, 1434 

(10th Cir. 1996); see also Osage Producers Ass’n v. Jewell, 191 F. Supp. 3d 1243, 1249-50 

(N.D. Okla. 2016) (request to review all agency actions amounted to “a generic challenge” and 

failed to identify which, or even how many, agency actions were subject to the suit).  

Additionally, the U.S. Supreme Court has made clear that, under the APA, a claimant “must 

direct its attack against some particular ‘agency action’ that causes it harm.”  Lujan v. Nat’l 

Wildlife Fed., 497 U.S. 871, 891 (1990).  The agency action must be “an identifiable action or 

event.”  Id. at 899.  Here, the Amended Complaint is devoid of facts and fails to provide notice 

as to what agency action, if any, Plaintiff elects to challenge.  Because of this failure to identify 

even a single agency action, the Amended Complaint should be dismissed for failure to state a 

claim. 

B. Plaintiff cannot avoid the statute of limitations by failing to plead specific 

facts.  

Plaintiff makes the conflicting argument that it cannot allege specific facts because “the 

information . . . is in the Agency’s exclusive possession and control,”  but then chides Federal 

Defendants for noting, and showing, that documents have already been provided to Plaintiff, per 

Plaintiff’s request.  Resp. 3-4.  Put simply, Plaintiff has the facts it requested, but proactively 

decided not to include them — likely because Plaintiff knows that those facts would show this 
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Court lacks jurisdiction over any claims Plaintiff may make regarding any of the requested 

leases, lease assignments, or permits issued outside of the statute of limitations.  

This circumstance is made clear by Plaintiff’s argument that consideration of the statute 

of limitations is premature.  Plaintiff states that the Court cannot consider the statute of 

limitations because Plaintiff did not plead any specific approval dates.  Id. at 6.  But Plaintiff 

cannot avoid the statute of limitations by failing to plead its claims with specificity.1  Because 

Plaintiff fails to identify a specific final agency action, as required under the APA — with 

respect to any leases and permits approved since January 1, 1970 — any claims related thereto 

must be dismissed. 

To support its argument, Plaintiff cites to cases which analyze state laws for the 

proposition that courts generally do not dismiss cases, under Federal Rule of Civil Procedure 

12(b)(6), on the basis of a limitations defense.2  Id. at 6.   Plaintiff’s argument misses the mark.  

As described in more detail below, Federal Defendants’ statute of limitations defense is 

jurisdictional.  Their motion to dismiss Plaintiff’s claims, as barred by the statute of limitations, 

is for lack of jurisdiction under Federal Rule of Civil Procedure 12(b)(1) — not Rule 12(b)(6).  

In other words, Federal Defendant’s motion to dismiss for lack of jurisdiction is made in addition 

to the argument that the Amended Complaint should be dismissed for failure to state a claim.  

Thus, Plaintiff’s dubious attempt to steer this Court away from contemplating the statute of 

                                                 
1 Plaintiff argues that it is premature to argue about the statute of limitations “until the 

administrative record is compiled.” Resp. 6.  This argument actually buttresses Federal 

Defendants’ initial point about the need for specificity in the Amended Complaint.  An 

administrative record must be based on documents and materials before the decision maker at the 

time of the decision.  Bar MK Ranches v. Yuetter, 994 F.2d 735, 739 (10th Cir. 1993).  Without 

identifying a single decision, Federal Defendants cannot compile an administrative record.   
 
2 All four cases cited to by Plaintiff, for the proposition that failing to include specific dates is 

permissible, interpret the applicability of the statute of limitations to a motion to dismiss 

pursuant to Rule 12(b)(6).  See Resp. 6. 
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limitations — based on the idea that Plaintiff is not required to plead specific dates — is plainly 

erroneous. 

C. Plaintiff’s claims are not subject to equitable tolling. 

To the extent that Plaintiff challenges unidentified leases, lease assignments, and 

permitting decisions made before January 17, 2017, those challenges should be dismissed as 

untimely.  The applicable statute of limitations provides that “every civil action commenced 

against the United States shall be barred unless the complaint is filed within six years after the 

right of action first accrues.”  28 U.S.C. § 2401(a).  Section 2401(a) is a jurisdictional statute of 

limitations and thus prohibits the doctrine of equitable tolling. 

Case law makes clear that, under these circumstances, equitable tolling is unavailable 

because section 2401(a) is a jurisdictional restriction on the Court’s power to adjudicate the case.  

See Chance v. Zinke, No. 16-cv-00549-JHP-PJC, 2017 WL 1404323, at *4 (N.D. Okla. Apr. 18, 

2017); see also John R. Sand & Gravel Co. v. United States, 552 U.S. 130, 133-34 (2008).  In 

Chance, this Court rejected the same argument that equitable tolling should be available.  

Chance, 2017 WL 1404323, at *4-5.  Instead, Chance found that “Sections 2401(a) and 2501 

must operate in identical fashion due to the concurrent jurisdiction of the district courts and 

Court of Federal Claims over substantially similar claims.” Id. at *4.  And because section 2501 

is jurisdictional, “so too section 2401(a) must also be jurisdictional.”  Id. (citing to United States 

v. Sherwood, 312 U.S 584, 591 (1941)).  Thus, because section 2401(a) is jurisdictional, 

equitable tolling is unavailable.  

Plaintiff cites to Irwin v. Dep’t of Veteran Affairs, 498 U.S. 89, 95-96 (1990), in 

conjunction with United States v. Kwai Fun Wong, 135 S. Ct. 1625, 1633-38 (2015), to support 

its arguments that equitable tolling should be available, and that Federal Defendants’ reliance on 

John R. Sand & Gravel Co., 552 U.S. 130 is in conflict with current law after Kwai Fun Wong.  
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But Kwai Fun Wong applied specifically to 28 U.S.C. § 2401(b) — the statute of limitations 

specific to the Federal Tort Claims Act (“FTCA”).  135 S. Ct. at 1633-38.  Kwai Fun Wong 

noted, “all that is special about the FTCA cuts in favor of allowing equitable tolling.”  Id. at 

1637.  This matter does not implicate the FTCA.  Therefore, any analysis related to section 

2401(b) has no bearing on, and does not conflict with, the application of John R. Sand & Gravel 

Co. to this matter.  Put simply, Plaintiff’s reliance on Kwai Fun Wong is misplaced, and this 

Court should instead reach the same conclusion as other courts that section 2401(a) is 

jurisdictional, and accordingly, not subject to equitable tolling.  Chance, 2017 WL 1404323, at 

*5; see also Ctr. for Biological Diversity v. Hamilton, 453 F.3d 1331, 1334 (11th Cir. 2006) (per 

curiam) (“Unlike an ordinary statute of limitations, § 2401(a) is a jurisdictional condition 

attached to the government’s waiver of sovereign immunity, and as such must be strictly 

construed.” (quoting Spannaus v. Dep’t of Justice, 824 F.2d 52, 55 (D.C. Cir. 1987)); Sisseton-

Wahpeton Oyate of Lake Traverse Reservation v. U.S. Army Corps of Eng’rs, 124 F. Supp. 3d 

958, 969-70 (D.S.D. 2015) (declining to reconsider decision that section 2401(a) is jurisdictional 

and not subject to equitable tolling). 

Additionally, Plaintiff’s “scheme” argument, which allegedly entitles Plaintiff to 

equitable tolling, has been considered and rejected in other matters for the same reasons it should 

be rejected here.  In Chance, the court heard the same argument — that federal defendants 

actively concealed their approvals and intentionally misled plaintiffs — and rejected it.  Indeed, 

Chance held that the plaintiff “ha[d] not pled any facts demonstrating that he or his predecessors-

in-interest were actively misled from pursuing their rights.”  Chance, 2017 WL 1404323, at *6.  

Moreover, the Chance court found that none of the statements in the OIG work papers — the 

same papers that Plaintiff cites here, see Resp. 1, — “support a claim that the BIA concealed, or 
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attempted to conceal, its actions in approving leases and permits, nor did the OIG make any such 

finding.”  Chance, 2017 WL 1404323, at *6.  Likewise, the Chance court held that “BIA is not 

obligated to notify surface owners when lease or drilling permits are approved.”  Id. (citing to 25 

C.F.R. pt. 226). Thus, Plaintiff’s allegation that BIA intentionally misled Plaintiff is unavailing. 

Relatedly, this Court need not allow discovery, as Plaintiff suggests, to solve the riddle of 

how Plaintiff could have known of its claims.3  Resp. 9.  The answer to that question is simple — 

Plaintiff is deemed to have constructive notice of its claims on the date those claims accrue 

because all records are available by the Osage Agency upon request.  Defs.’ Mot. to Dismiss 

Pl.’s Am. Compl. 10, ECF No. 21 (“Mot. to Dismiss”).  Plaintiff understands this, as it requested 

such information from the Osage Agency.  See Id., Ex. 1, ECF No. 21-1.   

D. The doctrine of class action tolling is inapplicable to the facts of this case. 

The filing of the putative class action Donelson v. United States, No. 14-CV-316-JHP-

FHM (N.D. Okla.) does not toll the statute of limitations for this case under the doctrine of class 

action tolling.  The doctrine of class action tolling protects class members from being forced to 

file individual suits in order to preserve their claims and seeks to promote the efficiency of Rule 

23 for cases where a class action is found superior to other available methods for the fair and 

efficient adjudication of the controversy.  Am. Pipe & Constr. Co. v. Utah, 414 U.S. 538, 551-53 

(1974) (quotation omitted).  In Am. Pipe Constr. Co., the Court found that there was no conflict 

with any statutes of limitations because the defendant is on notice at the time the class action is 

filed that there are substantive claims against it, and the number and basic identity of potential 

plaintiffs.  Id. at 554-55. 

                                                 
3 In its opinion and order, the Chance court denied a similar request for discovery on an equitable 

tolling claim.  Chance, 2017 WL 1404323 at *8 n.4.  
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As discussed in Federal Defendants’ motion to dismiss, the Donelson amended complaint 

was dismissed by the court for lack of subject matter jurisdiction.  Mot. to Dismiss. 13-14.  Even 

if the Donelson case is properly considered a class action, the doctrine of class action tolling 

does not apply.  The impermissible programmatic challenge filed by the Donelson plaintiffs was 

not superior to other available methods for the fair and efficient adjudication of the claims.  Nor 

did it provide Federal Defendants notice of the substance of the claims.  As the Donelson Court 

found, there was no direct attack on a particular agency action and plaintiffs’ challenge failed to 

provide any notice of an identifiable action or event.  

Even if the class action tolling doctrine were to apply, it cannot revive long stale claims.  

This lawsuit was filed on January 17, 2017.  Donelson was filed in 2014.  Plaintiff challenges all 

approvals since January 1, 1970.  Thus, even if the class action tolling doctrine were to apply, 

which Federal Defendants contend it would not, any challenge to an approval made six years 

before Donelson, would still be barred.   

E. Sovereign Immunity has not been waived. 

Plaintiff’s argument for waiver of sovereign immunity is unavailing.  See Resp. 10-11.  

Plaintiff cites to other circuits and 5 U.S.C. § 702 for the proposition that sovereign immunity 

does not bar its claims.  Id.  In the Tenth Circuit, however, Plaintiff’s general APA review claim 

does not fall within a waiver of sovereign immunity. 

The APA only serves as a limited waiver of sovereign immunity, and does not itself grant 

subject matter jurisdiction to review agency actions.  City of Albuquerque v. U.S. Dep’t of the 

Interior, 379 F.3d 901, 906-07 (10th Cir. 2004).  “Rather, Plaintiff must identify an agency 

action that was ‘arbitrary, capricious, an abuse of discretion,’ or otherwise contrary to another 

federal law other than the APA itself.”  Chance, 2017 WL 1404323, at *7(citing to 5. U.S.C. § 
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706 and United Tribe of Shawnee Indians v. United States, 253 F.3d 543, 550 (10th Cir. 2001)).  

And where a plaintiff seeks review under the APA’s general review provisions, “‘the agency 

action’ in question must be ‘final agency action.’”  Id. (citing to 5 U.S.C. § 704 and Lujan, 497 

U.S. at 882).  Thus, where there has been no final agency action, the APA does not waive 

sovereign immunity for the Plaintiff’s claims.  Id.; see also Begay v. Pub. Serv. Co. of N.M., 710 

F. Supp. 2d 1161, 1206 (“[a] prerequisite to the waiver of sovereign immunity under the APA is 

that there be final administrative action.”). 

As explained in more detail below, Plaintiff has not exhausted its administrative 

remedies, and therefore, there is no final agency action under the APA.  Because there is no final 

agency action, sovereign immunity has not been waived and this Court should dismiss this 

matter for lack of subject matter jurisdiction. 

F. Exhaustion of administrative remedies is required. 

Regardless of whether sovereign immunity is waived, this Court should still dismiss the 

Amended Complaint because of Plaintiff’s failure to exhaust administrative remedies.  United 

Tribe of Shawnee Indians, 253 F.3d at 549-51 (“even if immunity is waived by the APA with 

respect to [plaintiff’s] claims, [plaintiff] must first exhaust its administrative remedies.”).  

Indeed, under the APA, only final agency actions, for which there are no other adequate 

remedies in a court, are subject to judicial review.  5 U.S.C. § 704.  

Plaintiff says exhaustion is not required because the language of relevant BIA regulations 

only provide that decisions may be appealed.  Resp. 12.  This argument runs counter to Tenth 

Circuit precedent.  In Gilmore v. Weatherford, the Tenth Circuit resolved a similar situation —

plaintiffs argued that exhaustion was not required because of the word “can” in the relevant 

statute.  694 F.3d. 1160, 1169 (10th Cir. 2012).  Weatherford held that “the optional ‘can’ applies 
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to the ability of an aggrieved individual to appeal . . . .”  Id.  “Proper exhaustion, however, 

requires that a litigant ‘complete the administrative review process’ before seeking judicial 

review.”  Id. (quoting Jones v. Bock, 549 U.S. 199, 218 (2007)).  Put simply, Plaintiff 

misconstrues the use of the word “may” in the relevant regulations. 

Indeed, courts have found these regulations — and other related BIA regulations — are 

subject to exhaustion.  Contrary to Plaintiff’s assertion, Coosewoon v. Meridian Oil Co. is 

applicable to this case.  Coosewoon stated that, “[u]nder Department of Interior regulations, if an 

agency decision is subject to appeal within the agency, a party must appeal the decision to the 

highest authority within the agency before judicial review is available.”  25 F.3d 920, 924-25 

(10th Cir. 1994).  The Coosewoon court found that similar use of “may” in 25 C.F.R. § 2.8(a) 

was “[c]onsistent with the exhaustion requirement . . . .”  Id. at 925.  Therefore, 25 C.F.R. §§ 

2.7(c) and 226.44 provide for an administrative procedure where a party may request that the 

Secretary take action on a particular matter, which is consistent with the exhaustion requirement.  

Further, Coosewoon is not the only matter to find that BIA regulations require intra-

agency appeal to exhaust remedies.  In Chance, the Court held that “decisions of the 

Superintendent to approve the lease assignment and drilling permits were subject to appeal.”  

Chance, 2017 WL 1404323, at *8.  Because those decisions were subject to appeal, “Plaintiff 

must exhaust his administrative remedies by fully availing himself of the BIA’s appeal procedure 

before he may bring suit under the APA.”  Id. (citing to Osage Producers Ass’n, 191 F. Supp. 3d 

at 1252).  Here, Plaintiff alleges no facts to indicate that it has ever appealed any of the 

unidentified leases, lease assignments, or permits it now challenges.  Without appealing pursuant 

to BIA regulations, Plaintiff failed to exhaust its administrative remedies.  Accordingly, the 

Amended Complaint should be dismissed. 
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G. Exhaustion of administrative remedies should not be excused. 

Plaintiff’s misguided argument that exhaustion should be excused is premised on the idea 

that the Osage Agency did not provide notice as required by 25 C.F.R. § 2.7(a) and engaged in 

the same alleged “hide-the-ball” tactics that were dispensed with by the Court in Chance.  Resp. 

14.  Even assuming Plaintiff’s allegations as true, however, prior cases make clear that failing to 

comply with the notice requirements of 25 C.F.R. § 2.7(a) simply extends the time to appeal the 

decision.  Chance, 2017 WL 1404323, at *8; see also Begay, 710 F. Supp. 2d at 1205 (failure of 

the agency to give notice of the initial action “simply extends the time in which the plaintiff can 

appeal that action.”); Cheyenne-Arapaho Tribes of Okla. v. United States, 966 F.2d 583, 588 

(10th Cir. 1992); Nulankeyutmonen Nkihtaqmikon v. Impson, 573 F. Supp. 2d 311, 322 (D. Me. 

2008) (discussing 25 C.F.R. § 2.7 and dismissing plaintiff’s complaint for failure to exhaust 

administrative remedies), aff’d 585 F.3d 495 (1st Cir. 2009).  Thus, at most, Plaintiff’s notice 

argument would simply extend its time to file the required administrative appeal.  Accordingly, 

Plaintiff’s obligation to exhaust its administrative appeals before filing suit in this Court is 

unchanged. 

III. CONCLUSION 

For the foregoing reasons, Federal Defendants respectfully request that the Court dismiss 

Plaintiff’s Amended Complaint for a lack of subject matter jurisdiction and for failure to state a 

claim upon which relief can be granted pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal 

Rules of Civil Procedure and that this action be dismissed with prejudice.  

 

Dated this 1st day of August, 2017. 

 Respectfully submitted, 
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