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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLORADO 

 

 

Civil Action No. 17-cv-01657-PAB                                   

 

 

HARRISON CHEYKAYCHI, 

 

 Petitioner, 

 

v. 

 

TODD GIESEN, Warden/Captain, Chief Ignacio Justice Center Adult Detention 

 

 Respondent. 

 

 

 

MOTION TO EXPEDITE REVIEW AND TO GRANT IMMEDIATE RELEASE 

  
 

 

COMES NOW the Petitioner, Harrison Cheykaychi (“Mr. Cheykaychi”), by and through 

his counsel of record, the Southwest Indian Law Clinic (“SILC”), Barbara Creel, Supervising 

Attorney, and hereby moves the Court pursuant to Rule 7 of the Federal Rules of Civil Procedure 

to expedite review and to enter findings and recommendations for immediate release.  As of this 

filing, Mr. Cheykaychi has been unlawfully imprisoned for over 421 days since the date of his 

sentence and incarceration, and for over 196 days since the date of filing of his Petition for Writ 

of Habeas Corpus Pursuant to 25 U.S.C. § 1303 and 28 U.S.C. 2241 (“Petition”).  As demonstrated 

in the factual history below, the Petition is meritorious on its face and Respondent has made no 

attempt to defend against any of the claims. As grounds for this Motion, Mr. Cheykaychi provides 

the following: 
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PROCEDURAL AND FACTUAL BACKGROUND 

1. Mr. Cheykaychi is an enrolled member of Kewa Pueblo, also known as Santo 

Domingo Pueblo (“Tribe”). 

2. On September 19, 2016, the Kewa Tribal Court (“Tribal Court”) sentenced Mr. 

Cheykaychi to imprisonment for two and one-half years, in violation of the Indian Civil Rights 

Act (“ICRA”).1 See Doc. 1-1. 

3. On May 2, 2017, Mr. Cheykaychi filed his Petition in the United States District 

Court for the District of New Mexico against the Tribe and Captain Todd Giesen, the Warden of 

the Chief Ignacio Justice Center Adult Detention (“Warden”). Id. 

4. Subsequently, on July 5, 2017, the New Mexico court dismissed the Tribe, against 

Mr. Cheykaychi’s objection and transferred the case to this Court. See Doc. 1-10. 

5. On July 17, 2017, Magistrate Judge Gordon P. Gallagher ordered the Warden to 

file a Preliminary Response addressing the affirmative defense of exhaustion of administrative 

remedies. See Doc. 2-5. 

6. On August 17, 2017 the Warden waived all affirmative defenses and conceded the 

issue of exhaustion of remedies. See Doc. 2-10. 

7. On August 22, 2017, Judge Gallagher found good cause to grant Mr. 

Cheykaychi’s Petition on its face, and ordered the Warden to “show cause within thirty (30) days 

                                                 
1 Under ICRA the Tribe is mandated to provide indigent defense counsel and specifically enumerated requirements 

of due process, including the right to be provided with effective assistance of counsel, the right to a properly 

licensed and trained judge to preside over the matter and the right to a trial by jury. 25 U.S.C. § 1302(c). 
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from the date of this order why the Petition for a Writ of Habeas Corpus should not be granted.” 

(“Order to Show Cause”).2 See Doc. 2-13. 

8. The Warden filed his Response on September 21, 2017, in which he argued for 

joinder of the Tribe, an issue that had been reviewed and determined by the New Mexico court. 

Importantly, the Warden failed to respond to the merits of the Petition, as ordered by Magistrate 

Judge Gallagher. The Warden did not dispute the facts in the record with his own documentation 

on file, such as a jail commitment order, nor did he attempt to gather the record below to address 

the claims presented in the Petition. See Doc. 2-15. 

9. As set forth in the Petition, Mr. Cheykaychi served the tribe via First Class Mail 

on May 2, 2017.  In light of the Warden’s argument for joinder of the Tribe, Mr. Cheykaychi 

made a good faith effort to notify the Tribe of the current disposition of this case.  On October 

11, 2017, Mr. Cheykaychi mailed a copy of the Petition, and the Court’s Order to Show Cause 

addressed to the Kewa Governor Robert Coriz at the Santo Domingo Pueblo and to General 

Counsel, Teresa Leger de Hernandez at her law office in Santa Fe, New Mexico.3  

10. On October 20, 2017, Mr. Cheykaychi filed his Reply to the Warden’s Response, 

completing the briefing on the August 22, 2017 Order to Show Cause, and the Petition has 

remained pending. See Doc. 2-19. Specifically, Mr. Cheykaychi argued that the New Mexico 

court dismissed the Tribe under the theory of sovereign immunity, which decision precludes this 

Court from joining Tribal officials acting in their official capacity. Additionally, the Warden is 

                                                 
2 This 30-day window was generous and allowed the Warden sufficient time to gather any documentation from the 

underlying record, if any existed. 
3 On October 18, 2017, Cynthia Kiersnowski of the law office of Teresa Leger, the Tribe’s General Counsel 

acknowledged receipt of the documents, but informed counsel for Mr. Cheykaychi that the office was not authorized 

to accept service. However, the Petition had already been served on the Tribe five months before in May 2017. 
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estopped from arguing joinder because, by stepping into the shoes of the Tribe when the Warden 

waived affirmative defenses, he took the winning position on the issue of Tribal dismissal and 

could not now argue the opposite. 

THE CLAIMS ARE MERITORIOUS AND THE TRIBAL COURT ORDER OF DETENTION 

HAS NO DEFENSE AND EXPEDITED REVIEW AND RELIEF IS WARRANTED 

 

In his Petition, Mr. Cheykaychi presented six meritorious claims: 1) denial of right to 

effective assistance of counsel, 2) failure to provide a judge who has sufficient legal training and 

knowledge, 3) accepting a plea that was not knowing, intelligent and voluntary by bargaining 

directly with the defendant, 4) failure to inform him of his right to a trial by jury, 5) violation of 

due process by allowing the tribal officer—listed as the victim in the criminal complaint—to 

preside as judge over the proceedings, and 6) violation of the statutory maximum sentencing 

guidelines and failure to follow Federal statute to allow for sentencing of longer than a year. See 

Doc. 1-1. At least three of these claims, deprivation of the right to counsel, [Claim I], the right to 

a jury trial [Claim IV], and the right to a trial conducted before a judge who is impartial [Claim 

V] are dispositive, structural errors that automatically require reversal. See State v. Nguyen, 

2008-NMCA-073, ¶ 9, 144 N.M. 197, 200 (citing Neder v. United States, 527 U.S. 1, 8, 119 

S.Ct. 1827, 144 L.Ed.2d 35 (1999). In addition, the complete failure to follow statutory 

requirements for a sentence greater than one year is also evident on the record [Claims II and 

VI]. 25 U.S.C. § 1302(c). 

The undisputed record shows that the Tribal Court violated various due process 

provisions of ICRA during Mr. Cheykaychi’s trial and sentencing, including, inter alia, his right 

to be provided with effective assistance of counsel, his right to a properly licensed and trained 

judge to preside over the matter and his right to a trial by jury. See Doc 1-1. In particular, the 

Case 1:17-cv-01657-PAB   Document 20   Filed 11/16/17   USDC Colorado   Page 4 of 8



5 

 

Supreme Court has found that the deprivation of the right of a trial by jury “unquestionably 

qualifies as structural error” (citation omitted). Sullivan v. Louisiana, 508 U.S. 275, 282, 113 S. 

Ct. 2078, 2083, 124 L. Ed. 2d 182 (1993). Mr. Cheykaychi waived none of his rights during the 

proceedings. Id. ¶ 13.  

Congress was fully aware of the history of the “Great Writ” as a swift and imperative 

remedy to address injustice when it explicitly provided the privilege of the writ as the remedy in 

ICRA.4 25 U.S.C. § 1303.   The serious nature of the claims presented and the lack of any 

defense require immediate review and relief to prevent irreparable harm to the Petitioner.  

It is well established in the Tenth Circuit that “[w]rits of habeas corpus are intended to 

afford a swift and imperative remedy in all cases of illegal restraint or confinement,” Johnson v. 

Rogers, 917 F.2d 1283, 1284 (10th Cir. 1990), and the circuit court has held that delay in 

reaching the merits of habeas petitions warranted granting writs of mandamus against district 

courts. See, e.g., United States v. Smith, 670 Fed. App’x 661 (10th Cir. 2016) (unpublished); 

United States v. Carey, 664 F. App’x 716 (10th Cir. 2016) (unpublished); United States v. Miller, 

No. 16-8080 (10th Cir. Nov. 2, 2016) (unpublished). Any undue delay is impermissible when the 

habeas petitioner was not responsible for the delay and no records of earlier proceedings were 

needed. Johnson, 917 F.2d at 1285. 

As a further example of the speediness required in reaching the merits of a habeas 

petition, the Tenth Circuit recently issued a writ of mandamus a mere five months and sixteen 

                                                 
4 When Congress specifically and intentionally granted the writ of habeas corpus to Indians by statute in 1968, it 

was fully aware of the common law roots and great prestige of the doctrine in anglo-american jurisprudence as 

“perhaps the most important writ known to the constitutional law of England, affording as it does a swift and 

imperative remedy in all cases of illegal restraint or confinement. It is of immemorial antiquity, an instance of its use 

occurring in the thirty-third year of Edward I.” Fay v. Noia, 372 U.S. 391, 400 (1963) (overturned on other grounds) 

(quoting Secretary of State for Home Affairs v. O'Brien, 1923 App.Cas. 603, 609). 
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days after the Petitioner filed a motion to vacate his sentence pursuant to 28 UI.S.C. § 2255. See 

Carey, 664 F. App'x at 718 (unpublished). On the other hand, a habeas case pending for less than 

six months may be an “insufficient delay” to require a writ of mandamus. In re Gomez-Olivas, 

10 F. App'x 667, 668 (10th Cir. 2001) (unpublished). 

Mr. Cheykaychi’s meritorious Petition has now been pending for over six months on an 

undisputed record and through no fault of his own.  This case requires immediate review and the 

Court has the power to grant relief. 

JUSTICE REQUIRES IMMEDIATE RELEASE EVEN SHOULD THE COURT 

RECOMMEND FUTHER REVIEW 

 

Based on the facts in this case, Mr. Cheykaychi’s criminal conviction and sentencing 

were structurally defective and his rights under ICRA were violated. See Doc 1-1. He has now 

been illegally imprisoned for over a year. Time is of the essence and this exigency requires a 

shortened time for responsive pleadings and objections. 

Pursuant to 28 U.S.C. § 636(b)(1), parties have fourteen days in which to file objections 

to a magistrate judge’s findings and recommendations. However, other courts have held that the 

fourteen-day objection period “may be shortened where exigencies exist.” Hispanic Counseling 

Center, Inc. v. Incorporated Village of Hempstead, 237 F. Supp. 2d 284, 290 (E.D.N.Y. 2002) 

(citing United States v. Barney, 568 F.2d 134, 136 (9th Cir. 1978)). In Hispanic Counseling 

Center, the Eastern District of New York shortened the time in which to file objections because 

of the “the time constraints in the plaintiffs’ contract to purchase the new building.” Id. In 

Barney, the Ninth Circuit upheld a shortened period for objections based on the Court’s calendar. 

568 F.2d at 136. In Sabal Trail Transmission, LLC v. 7.72 Acres in Lee Cnty., AL, Case Nos. 

3:16-CV-173-WKW, 3:16-CV-174-WKW, 3:16-CV-175-WKW, 3:16-CV-176-WKW, 2016 WL 
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3450827 (M.D. Al. June 20, 2016) (slip copy), the court upheld a shortened time period for 

objections “to permit sufficient time for the court to consider objections prior to the . . . deadline 

for construction activities to commence,” and found that “[t]ime is of the essence.” 2016 WL 

3450827, at *1 n.4; see also United States v. Slowden, No. 11-60288-CR, 2012 WL 696597, at 

*8 n.7 (S.D. Fla. Feb. 16, 2012) (“Where exigencies exist, a court may shorten the time for filing 

objections.”). 

This case implicates a structural defect in a criminal conviction and the denial of a right 

specifically provided in ICRA. The denial of the right to a jury trial is a structural defect that 

requires automatic reversal. See Sullivan, 508 U.S. at 281–82. Given the gravity of the situation, 

Mr. Cheykaychi requests that this Court finds that exigency exists and orders shortened time for 

subsequent responsive pleadings and objections. 

Counsel for Mr. Cheykaychi contacted counsel for the Warden on November 15, 2017, as 

required by D.C. COLO. LCivR 7.1(a). Counsel for Mr. Cheykaychi left a voicemail message, 

and sent an electronic mail message with a copy of this Motion requesting the Warden’s position 

on the relief. No response was received as of this filing. 

WHERFORE, consistent with the reasoning set forth above, Mr. Cheykaychi requests 

that this Court: 

1) Conduct an expedited review and reach the merits of the petition, and; 

2) Issue findings and recommendations consistent with  immediate release of Mr. 

Cheykaychi from custody or;  
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3) Order the Warden to produce all records below and any evidence required to 

dispute any dispositive claims, and to immediately release Mr. Cheykaychi pending further 

litigation or hearings in this matter. 

Respectfully submitted on November 16, 2017. 

       s/ Barbara Creel    
       Barbara Creel 

Attorney for Petitioner Harrison Cheykaychi 

Southwest Indian Law Clinic 

UNM School of Law MSC 11 6070 

I University of New Mexico 

Albuquerque, NM 8713 1-0001 

Email: creel@law.unm.edu  

 

Christopher Pommier  

Clinical Law Student                                                              

On the Motion 

      

 

 

CERTIFICATE OF SERVICE 
 

I hereby certify that on this 16th day of November, 2017, I electronically filed the foregoing with 

the Clerk of the Court and served all parties of record through the CM/ECF system with service 

notification to the following electronic mail addresses:  

 

Lauren Dickey 

United States Attorney’s Office 

Attorney for Respondent 

Electronic Mail: lauren.dickey2@usdoj.gov, 

   /s/ Barbara Creel                                     

 Barbara Creel 

 Supervising Attorney 

 Southwest Indian Law Clinic  

       Attorney for Petitioner Cheykaychi 
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