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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLORADO 

 

Civil Action No. 17-cv-01657-PAB                                   

 

HARRISON CHEYKAYCHI, 

 

 Petitioner, 

 

v. 

 

TODD GEISEN, Warden/Captain, Chief Ignacio Justice Center Adult Detention 

 

 Respondent. 

 

 

REPLY TO DEFENDANT’S RESPONSE TO ORDER TO SHOW CAUSE 

  
 

COMES NOW the Petitioner, Harrison Cheykaychi, by and through his counsel of 

record, Barbara Creel of the Southwest Indian Law Clinic and submits this Reply to 

Respondent’s Response to Order to Show Cause (“Response”) filed on September 21, 2017. In 

support of this Reply, Mr. Cheykaychi provides as follows: 

FACTUAL BACKGROUND 

Mr. Cheykaychi is an enrolled member of the Pueblo of Kewa (formerly known as the 

Pueblo of Santo Domingo) ("Tribe" or “Pueblo”), a federally recognized Indian Tribe in New 

Mexico. On September 17, 2016, at about 2:20 A.M., Kewa Tribal Police arrested Mr. 

Cheykaychi within the external boundaries of the reservation. See Doc. 1-1 ¶ 1. During his arrest 

and while he was handcuffed, Mr. Cheykaychi reported that he was punched several time in the 

face by a Tribal Officer. See Doc. 1-1 ¶ 4. The beating was not reported by the tribal police in the 

criminal complaint. Id. The facts alleged in the Petition remain unopposed.  

Case 1:17-cv-01657-PAB   Document 19   Filed 10/20/17   USDC Colorado   Page 1 of 12



2 

 

The Indian Tribe charged Mr. Cheykaychi with five separate crimes arising from his 

exchange with the Tribal Police that morning: Criminal Trespassing, Intoxication, Disorderly 

Conduct, Eluding, Assault on a Tribal Officer, and Terroristic Threats. See Doc. 1-1 ¶ 5. The 

Tribe provided no citations to a criminal or tribal code. Id.  

After his arrest and detention at the Sandoval County Detention Center in New Mexico 

for two days, Mr. Cheykaychi appeared before the Tribal Court where he was threatened 

with over five years of jail time if he did not plead guilty. See Doc. 1-1 ¶¶ 6 to 7. No Tribal 

Judge presided over this hearing. See Doc. 1-1 ¶ 12. Instead, the Tribal Officer named as a victim 

in the Criminal Complaint presided over the hearing, backed by other arresting Tribal Officers. 

Id. The Tribal Officers at the hearing possessed no legal training and did not have a license to 

practice law in any jurisdiction. See Doc. 1-1 ¶ 13. 

The Tribal Officers then told Mr. Cheykaychi to plead guilty to some of the charges 

brought against him in exchange for dropping other charges and for a shorter sentence. See 

Doc. 1-1 ¶ 8. The Tribal Officers did not provide counsel to Mr. Cheykaychi, nor give him the 

opportunity to hire counsel at his own expense. See Doc. 1-1 ¶ 10. The Tribal Officers did not 

advise Mr. Cheykaychi of his rights under the Indian Civil Rights Act (“ICRA”). See Doc. 1-1 ¶ 

11. Nor did Mr. Cheykaychi waive any rights. See Doc. 1-1 ¶ 13. Without counsel, unaware of 

his rights and subjected to duress during this hearing, which took less than an hour, Mr. 

Cheykaychi signed an Arraignment and Judgment form by which he pled guilty to Eluding, 

Intoxication, and Disorderly Conduct. See Doc. 1-1 ¶ 9. Based on this conviction, the Tribal 

Court immediately sentenced Mr. Cheykaychi to two and one-half years in prison and fined 

him $1,635, which inexplicably  went “to time served.” See Doc 1-1 ¶ 9. Upon sentencing, he 
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was immediately taken into custody and sent to Chief Ignacio Adult Detention Center where he 

now remains. See Doc 1-1 ¶ 14. The Respondent is the Warden of the federal detention facility.   

  On May 2, 2017, Mr. Cheykaychi filed his Petition for Writ of Habeas Corpus Pursuant 

to 25 U.S.C. § 1303 and 28 U.S.C. 2241 in District Court in New Mexico. See Doc 1-1. The 

Judge in the Federal District Court for the District of New Mexico removed the Tribe as a party 

over Mr. Cheykaychi’s objection. See Doc 1-4. Specifically, Mr. Cheykaychi argued, inter alia, 

that there was no danger of intruding on tribal sovereignty in this case, as 25 U.S.C § 1303, 

specifically authorized federal review of the tribal court order of detention, and authorized the 

Tribe to be a party to the action in this case.  Mr. Cheykaychi argued that the case should remain 

in New Mexico, to allow the Tribe to participate. See Doc 1-9 at 7 to 9 (citations omitted). In the 

alternative, Mr. Cheykaychi requested that a tribal officer be joined to the case in order to allow 

the case to remain in the district of New Mexico. Id. The Federal Court for the District of New 

Mexico rejected Mr. Cheykaychi’s argument.  

The New Mexico district court ordered dismissal of the Tribe and transferred the case to 

this Court. See Doc 1-10 at 5. Warden Geisen of the Chief Ignacio Justice Center Adult 

Detention (“Warden”), waived affirmative defenses and admitted exhaustion of all tribal court 

remedies. See Doc 2-10.  The Tribe, notified of the proceedings, took no action in this matter.  

Counsel for the Warden renews and repeats Mr. Cheykaychi’s position argued before the 

Federal District Court of New Mexico, as his reason for not allowing this Court to reach the 

merits.  Respondent Warden’s argument is misplaced, estopped and should be rejected. This 

Court should reach the merits and grant relief.  
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ARGUMENT 

I. The Warden of the Bureau of Indian Affairs Detention Facility is the Proper 

Respondent and Properly Before this Court.  

  

Rather than responding to the merits of the Petition as ordered by this Court, Warden 

Geisen raises the matter of tribal joinder under Rule 19, a matter that has been fully reviewed and 

decided. In doing so, Warden provides no new argument, and instead cites to nonbinding, 

unpublished district court cases. See Doc 2-15. As set out below in Section II, the Warden is 

estopped from raising this argument, at this point. The argument should also be rejected under 

principles of Indian law, federal habeas corpus law, and the Rule 19 analysis.  

The Warden also attempts to distinguish tribal officials from the tribe itself. This is a 

distinction without a difference under § 1303.  The Tribe is the proper party in the Indian habeas 

context, as this is the only form of remedy for the detainee. Santa Clara Pueblo v. Martinez, 436 

U.S. 49, 60 (1978); Poodry v. Tonawanda Band of Seneca Indians, 85 F.3d 874, 883 (2d Cir. 

1996). 

First, the Warden argues, “[b]ecause tribes retain their sovereign immunity, … they 

cannot be sued directly for habeas relief under ICRA. Instead, § 1303 authorizes habeas actions 

against tribal officers. Santa Clara Pueblo, 436 U.S. at 60.” Doc. 2-15 at 5.  As a result, the 

Warden urges this Court to order Mr. Cheykaychi to amend his petition to join a tribal official. 

The Warden, however, is also mistaken in the law.  

The United States Supreme Court in Santa Clara Pueblo v. Martinez made no distinction 

between the Indian Tribe and tribal officers as parties under the Indian habeas provision of the 

Indian Civil Rights Act, 25 U.S.C. § 1303, or any other statute for that matter.  The Santa Clara 

Court did find that after careful consideration of alternatives for review of tribal convictions, 
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Congress decided that “review by way of habeas corpus would adequately protect the individual 

interests at stake while avoiding unnecessary intrusions on tribal governments.” 436 U.S at 67.  

Specifically, the Santa Clara Court reviewed Congressional action related to habeas review as 

follows: 

Indeed [Congress’] description of the purpose of Title I, as well as the 

floor  debates on the bill, indicates that the ICRA was generally understood to authorize 

federal judicial review of tribal actions only through the habeas corpus provisions of § 

1303.  These factors, together with Congress' rejection of proposals that clearly would 

have authorized causes of action other than habeas corpus, persuade us that Congress, 

aware of the intrusive effect of federal judicial review upon tribal self-government, 

intended to create only a limited mechanism for such review, namely, that provided for 

expressly in § 1303. (internal footnotes omitted) 

 

436 U.S. at 69-71. 

 

Importantly, there is no end-run around tribal sovereignty by substituting individual 

officers in their official capacity for the tribe itself in federal Indian law.  Recently, the Tenth 

Circuit recognized that a tribe’s sovereign immunity “extends to … its tribal officers so long as 

they are acting within the scope of their official capacities.” Sanders v. Anoatubby, 631 Fed. 

Appx. 618, 621 (10th Cir. 2015) (internal quotations omitted). The Supreme Court has 

recognized that merely replacing a sovereign with an agent of that sovereign is a fiction and 

“generally represent[s] only another way of pleading an action against an entity of which an 

officer is an agent.” Kentucky v. Graham, 473 U.S. 159, 105 S.Ct. 3099, 3105, 87 L.Ed.2d 114 

(1985); Monell v. Dep't of Soc. Servs., 436 U.S. 658, 98 S.Ct. 2018, 2035, 56 L.Ed.2d 611 

(1978); see Baker v. Putnal, 75 F.3d 190, 195 (5th Cir.1996). After all, “the real party in interest 

in an official-capacity suit is the governmental entity and not the named official.” Hafer v. 

Melo, 102 S.Ct. 358, 361 (1991). The Graham court further explained, “[a]s long as the 
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government entity receives notice and an opportunity to respond, an official-capacity suit is, in 

all respects other than name, to be treated as a suit against the entity.” Graham, 473 U.S. at 166.  

Furthermore, if the Tribe enjoys sovereign immunity in this federal habeas corpus action, 

as the New Mexico district court found it cannot be joined as a party under Tenth Circuit 

precedent. See Fletcher v. United States, 116 F.3d 1315 (10th Cir.1997).  Thus, if the tribe is an 

indispensable party as argued by the Warden, and joinder is not feasible, there is no remedy left 

for Mr. Chekaychi.  This is an untenable position.  The Government’s position cannot be adopted 

and must be rejected.   

Here, the Pueblo of Kewa was originally names as a party, given notice of the Petition 

and the opportunity to respond. 1  The Pueblo chose not to do. The district court in New Mexico 

then dismissed the Pueblo. Joining tribal officials now would undermine both the New Mexico 

District court’s order, well-settled principles of tribal sovereign immunity, and the remedial 

nature of habeas corpus. 

Warden Geisen is the proper party under well-settled principles of habeas corpus 

jurisprudence.  Under Santa Clara, ICRA is limited to challenging the tribal court order of 

detention with the power to hear and decide these proceedings vested in the federal courts. In this 

case, Mr. Cheykaychi has challenged his detention and Warden Geisen has made no attempt to 

deny the facts in the petition. Therefore, the Petition and parties are properly before the Court 

                                                           
1 The record shows that Counsel for Petitioner contacted the Pueblo Kewa Indian Tribe regarding the record, the law 

and remedies available to Mr. Cheykaychi prior to filing the Petition.  The Tribe did not respond.  Mr. Cheykaychi 

served the original Petition on the Tribe upon filing before the New Mexico district court removed the Tribe as a 

party. In addition, Mr. Cheykaychi provided a copy of the Petition, the Court’s Order and the Government’s 

Response in this proceeding to the Tribe and notified the Tribal general counsel, as a courtesy.  Attorney Teresa 

Leger de Hernandez acknowledged receipt of the documents.   
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and this Court must reach the merits, exercise its review power based on the record before it, and 

grant Mr. Cheykaychi relief. 

The Warden’s other argument that the Chief San Ignacio Detention Center is merely 

housing Mr. Cheykaychi pursuant to a contract and cannot give him the relief he requests is 

unavailing. First, the Bureau of Indian Affairs is required to accept Indian detainees unlike a 

typical contractual arrangement, and second, the New Mexico district court found that the 

Warden can provide Mr. Cheykaychi “all of the relief that he seeks.” See Doc 1-10 at 4. As 

provided by the commentary to Rule 19:  

An absent person is a required party if, without him, ‘the court cannot award complete 

relief among existing parties.’ This criteria looks only to the existing parties; the effect on 

any relief from or to the absent person is immaterial. If the court can grant only partial or 

“hollow” relief without the absent person, this disserves the needs of the parties and the 

public interest in avoiding duplicative lawsuits. In most cases, the courts appear to focus 

on whether they can order “meaningful” relief, generally defined as relief that would 

achieve the objective of the lawsuit. If the court can grant one form of meaningful relief, 

it does not matter that other forms of relief are foreclosed. (citations omitted).  

 

The relief that the Court can grant Mr. Cheykaychi is not merely “hollow.”  This Court is 

required to review the conviction and has the power to vacate the conviction based upon merits 

of the unopposed Petition, several of which are dispositive on the record before it. See Amidooli 

Pacheco v. Massingill, 1:10 cv-00923-RB-WDS (D.N.M. 2010).   In addition, this Court has the 

power and authority to order Warden Geisen to release Mr. Cheykaychi from custody 

immediately based on the undisputed record.  Release from detention by the Warden is not only 

meaningful, but complete. Release from tribal court detention renders the habeas petition moot.  

Romero v. Goodrich, 480 Fed. Appx. 489, 491 (10th Cir. 2012). The effect on the Tribe is 

immaterial. Habeas corpus is a remedial action and not a shell game.  
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II. Under the Doctrine of Judicial Estoppel, the Warden’s Argument is Estopped. 

 

The Warden analogized the case at bar with Toya v. Casamento, a case in which the 

District Court of New Mexico granted a habeas petition based on 25 U.S.C. § 1303.  As to the 

Warden’s argument, however, there is a critical and dispositive distinction.  

In Toya, Petitioner was released from custody, but remained on probation pursuant to a 

tribal court conviction. No. CV 17-00258 JCH/KBM, 2017 WL 3172822, at *1 (D.N.M. May 25, 

2017). In his habeas petition, Petitioner named the Director of the Sandoval County Jail (“Jail”) 

and the Pueblo of Jemez as Repsondents. Id. The New Mexico district court subsequently 

dismissed both Respondents and ordered Toya to file an amended Petition naming tribal 

officials. Unlike here, the Jail in Toya did not take up the question of whether Petitioner 

exhausted his tribal remedies. Instead, the Jail referred the court to the Pueblo of Jemez on the 

question of exhaustion on the remaining issues of custody pursuant to the court ordered 

probation. Id.  

Here, the Warden affirmatively waived the defense of tribal exhaustion. See Doc. 2-10. 

This shows that the Warden understood that the proper parties were before this Court. He now 

argues the opposite. These two positions are irreconcilable. The Warden cannot respond on 

behalf of Kewa Pueblo for purposes of waiving affirmative defenses and now claim that it must 

be joined through its officials.   

This Court should apply judicial estoppel to the Warden’s claim for joinder of tribal 

officials because the Warden took the winning position when he stepped into the shoes of the 

Tribe by waiving affirmative defenses. And only now, after Mr. Cheykaychi has accepted his 

waiver, is the Warden presenting the opposite argument.  
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Judicial estoppel “is an equitable concept, and its application is therefore within the 

court's sound discretion.” Matter of Cassidy, 892 F.2d 637, 642 (7th Cir. 1990). A court may 

apply it to positions on questions of fact or law. Id. It is used to protect the judicial process, 

rather than litigants, by eliminating a claim or defense. Id. Judicial estoppel, however, “should 

not be used where it would work an injustice, such as where the former position was the product 

of inadvertence or mistake.” Id. As shown by the record, Mr. Cheykaychi notified the Pueblo of 

this action, and argued to retain the Pueblo as a Defendant and to keep this case in New Mexico, 

but Mr. Cheykaychi was defeated on both counts. See Doc. 1-10. The Warden was aware of the 

record in this case when he waived the Tribe’s affirmative defenses, thus stepping into the shoes 

of the tribe. The Warden did not mistakenly or inadvertently waive the affirmative defense of 

tribal exhaustion of remedies. As shown in Toya, that would have been the proper time to claim 

the Warden’s inability to respond and request tribal joinder if the Warden truly believed that the 

tribe or tribal officials were required in the action.  

Further, as establish above in Section I,  there is no difference between joining tribal 

officials in their official capacity and directly attempting to sue the sovereign entity for which its 

officials are merely agents. Finally, this Court may apply judicial estoppel to the question of 

joinder under Rule 19 because the only injustice that would be worked here is the injustice to Mr. 

Cheykaychi if he must remain confined in federal custody while the Pueblo is again notified and 

ordered to respond, only this time through its officials.2  Thus, in this case, wherein the Warden 

                                                           
2 Notably, research revealed that neither Kewa Pueblo, nor any of its officials have responded to any habeas cases 

brought against it. See, Amidooli Pacheco, 1:10 cv-00923-RB-WDS (D.N.M. 2010). A partial list of ongoing and 

recently completed habeas cases against Kewa Pueblo reviewed includes: Garcia v. Rivas, 2016 U.S. Dist. LEXIS 

49087 (D.N.M., Apr. 12, 2016); Van Pelt III v. Giesen et al, Docket No. 1:17-cv-00647 (D.N.M. Jun 15, 2017), 

Court Docket; Garcia v. Geisen et al, 1:17-cv-00691 (D.N.M. Jun 30, 2017); Tortalita v. Geisen et al, Docket No. 

1:17-cv-00684 (D.N.M. Jun 29, 2017); Chosa v. Geisen et al, Docket No. 1:17-cv-00110 (D.N.M. Jan 23, 2017). 
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stepped into the shoes of the Pueblo, and the Pueblo has exhibited a pattern of affirmative 

disinterest in defending habeas cases, this Court should not order joinder of the Pueblo because 

an ‘interest’ under Rule 19 should be determined from a practical, and not technical, 

perspective.” Aguilar v. Los Angeles County, 751 F.2d 1089, 1093 (9th Cir. 1985). From a 

practical perspective, joinder at this point in litigation will accomplish nothing but delay.  

Now that the Warden has stepped into the shoes of the Tribe, he is under the affirmative 

duty to defend the merits. He has the ability to contact the Tribe, and secure the record to 

demonstrate that the detention in the federal facility is lawful.  He has failed to do so. This  

failure is either because the Tribe has rejected his request for the record or there is no defense.  

This Court must reach the merits of the Petition and grant relief.  

III. Mr. Cheykaychi is entitled to Habeas Corpus Review Under 25 U.S.C. § 1303 and 

Relief Should be Granted. 
 

The Warden’s attacks on Mr. Cheykaychi’s choice of federal statute are irrelevant. The 

basis for relief in this case is 25 U.S.C. § 1303. Habeas corpus statutes under 28 U.S.C. §§ 2241, 

2254, and 2255 are merely analogues used by courts to fill in the rather thin statutory guidance 

provided by § 1303. Though the Warden spends time in his response arguing that one federal 

statute may be a better analogue than another, Mr. Cheykaychi contends that the analysis for 

using § 2241 is simple: § 2241 is available for individuals who are not eligible for habeas review 

under §§ 2254 or 2255. Neither habeas corpus statute § 2254 nor § 2255 applies on its face.  

Because Mr. Cheykaychi is in federal custody pursuant to a tribal order § 2241 is a useful lens 

for examining the true controlling statute here, namely, § 1303. The Warden characterizes the 

                                                           

The Tribe did file an entry of appearance in Garcia v. Elwell et al, Docket No. 1:17-cv-00333 (D.N.M. Mar 10, 

2017).    
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petition as collaterally attacking Mr. Cheykaychi’s conviction and sentence, but there is nothing 

prohibiting a collateral attack on Mr. Cheykaychi’s sentence pursuant to § 1303. So, it is 

irrelevant that Mr. Cheykaychi initially tried, through his petition, to invite Kewa Pueblo to make 

an evidentiary showing. This effort is consistent with the cannons of tribal sovereignty and self-

determination supported by Federal Indian law, and with which Mr. Cheykaychi himself was 

raised. Choosing not to respond is as much an exercise of sovereignty by Kewa Pueblo as 

making an affirmative answer would have been. See supra, n. 2.  

IV. Conclusion. 

 

The Court has the power to provide complete relief with the parties before it, therefore the 

Tribe need not be joined. In addition, the Tribe is on notice of this case and may ask to join if it 

likes. The Warden also works closely with the Tribe and may ask for documentation of Mr. 

Cheykaychi’s conviction and sentencing, if an evidentiary hearing were required here. An 

evidentiary hearing is not required in this case for the requested relief, however, because Mr. 

Cheykaychi has alleged facts before this Court that have not been disputed by the Warden, 

therefore this Court should reach the merits on the record before it.  

As shown in the record before the Court, the Tribe did not provide counsel to Mr. 

Cheykaychi. It did not advise him of his rights and he did not waive them. No jury trial was 

provided to Mr. Cheykaychi, nor did a judge licensed to practice law preside over the hearing. 

The Tribe sentenced him to over one year in jail.  Many, of these issues are evident on the record 

and all are dispositive.  

There is no dispute from the Warden that Tribal Court sentenced Mr. Cheykaychi to two and 

one-half years in prison and entered a tribal court detention order.  The sentence is over the 
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statutory maximum under the Indian Civil Rights Act. 25 U.S.C. § 1302 (7). At a minimum, this 

Court should vacate the illegal sentence and order the Warden to immediately release the 

Petitioner.  

WHEREFORE, Mr. Cheykaychi requests that this matter be expedited and that this Court 

reach the merits, grant relief, and order his immediate release from federal custody.  

Respectfully submitted on October 20, 2017. 
 
 
       s/ Barbara Creel    
       Barbara Creel 

Attorney for Petitioner Harrison Cheykaychi 

Southwest Indian Law Clinic 

UNM School of Law MSC 11 6070 

I University of New Mexico 

Albuquerque, NM 8713 1-0001 

Email: creel@law.unm.edu  

 

Christopher Pommier  

Southwest Indian Law Clinic  

Clinical Law Student                                                              

On the Brief 

   

    

CERTIFICATE OF SERVICE 
 

I hereby certify that on this _20th _ day of October 2017, I electronically filed the foregoing with 

the Clerk of the Court and served all parties of record through the CM/ECF system with service 

notification to the following electronic mail addresses:  

 

Lauren Dickey, Assistant United States Attorney 

United States Attorney’s Office for the District of Colorado 

Attorney for Respondent 

Electronic Mail: lauren.dickey2@usdoj.gov, 

   s/ Barbara Creel                                     

 Barbara Creel 

       Attorney for Petitioner Cheykaychi 

Case 1:17-cv-01657-PAB   Document 19   Filed 10/20/17   USDC Colorado   Page 12 of 12


