
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
FORT MCDERMITT PAIUTE AND  ) 
SHOSHONE TRIBE,    ) 
a federally-recognized Indian tribe,  ) 
       ) 
 PLAINTIFF,     ) 
       ) 
 v.      )   Civil Action No. 1:17-CV-00837-TJK 

) 
ERIC HARGAN, Acting Secretary,  ) 
United States Department of Health and Human ) 
Services, et al.,     ) 
       ) 
 DEFENDANTS.    ) 
_________________________________________ ) 

 
REPLY IN SUPPORT OF PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT AND 

OPPOSITION TO DEFENDANTS’ CROSS-MOTION FOR SUMMARY JUDGMENT 
 

Under the Indian Self-Determination and Education Assistance Act (ISDEAA), Plaintiff 

Fort McDermitt Paiute and Shoshone Tribe is entitled to the recurring Hospitals & Health Clinics 

(H&C) funding amount of $1,106,543, and to the inclusion of its proposed Employee Housing 

Services provision in the Tribe’s funding agreement.  None of the Indian Health Service’s (IHS) 

proffered justifications for declining these proposed terms satisfy the agency’s burden of 

“demonstrating by clear and convincing evidence . . . the validity of the grounds” for its declination 

under Title V of the ISDEAA.1  Summary judgment in favor of the Tribe is therefore appropriate.  

 IHS’s primary argument is that the agency’s internal financial projections showed funding 

shortfalls in the Fort McDermitt Clinic (Clinic) and Emergency Medical Services (EMS) 

                                                           
1 25 U.S.C. § 5398; see also 25 U.S.C. § 5387(c)(1)(A) (enumerating limited grounds on which 
proposed terms may be rejected). 
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programs, and that IHS was not planning to fund those shortfalls.2  But the available expenditure 

information shows otherwise, demonstrating that IHS’s program expenditures were actually 

increasing.3  IHS’s related argument that the Tribe’s funding amount must be reduced by the 

amount of Medicare and Medicaid reimbursements was not articulated in its declination letter, and 

therefore cannot sustain the agency’s rejection of the proposed funding amount.4  In any event, 

this argument is foreclosed by the ISDEAA and the Indian Health Care Improvement Act, both of 

which expressly prohibit a reduction of IHS funding on the basis of such reimbursements.5  The 

government’s other arguments against the Tribe’s funding proposal amount relate to the allocation 

of tribal shares and the timing of IHS’s decision to close the Clinic, and both were already rejected 

by this Court in the Pyramid Lake litigation.6  They fare no better here.   

The government no longer disputes the Tribe’s proposed Employee Housing Services 

provision on the grounds raised in its declination letter,7 and this provision must therefore be 

included in the Tribe’s funding agreement.  And even if IHS had timely raised its post hoc 

justifications, they would not have constituted valid grounds under the ISDEAA for declining the 

provision. 

                                                           
2 Defendants’ Cross-Motion for Summary Judgment and Opposition to Plaintiff’s Motion for 
Summary Judgment (IHS Opp’n) 16-17. 
 
3 R. 574. 
 
4 25 U.S.C. § 5387(c)(1)(A). 
 
5 25 U.S.C. §§ 1621f(b), 5325(m). 
 
6 Pyramid Lake Paiute Tribe v. Burwell, 70 F. Supp. 3d 534, 543-45 (D.D.C. 2014). 
 
7 IHS Opp’n 20-21. 
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For these reasons, the Tribe respectfully requests that the Court grant Plaintiff’s Motion for 

Summary Judgment and deny Defendants’ Cross-Motion. 

ARGUMENT 

I. Summary Judgment is Appropriate and the Tribe is Entitled to De Novo 
Review.  

The Tribe and IHS agree there are no disputed material facts.8  Summary judgment is 

therefore appropriate under Federal Rule of Civil Procedure 56.   

 Review here is de novo.  While IHS recognizes this Court previously ruled that review 

under the ISDEAA is de novo, IHS nonetheless suggests that the APA standard of review should 

apply instead because the ISDEAA does not expressly provide a standard of review.9  But the 

ISDEAA’s entire purpose, structure, and express burden of proof demand de novo review, and a 

more deferential standard would make no sense within this unique statutory scheme.10   

The ISDEAA was designed to “circumscribe as tightly as possible the discretion of the 

Secretary.”11 These statutory restrictions were enacted to counter IHS’s and the Bureau of Indian 

Affairs’ “consistent failures . . . to administer self-determination contracts in conformity with the 

law.”12  For instance—in a rare rebuke to an administrative agency—section 5328 of the ISDEAA 

actually prohibits IHS and the BIA from promulgating any substantive regulations “relating to 

                                                           
8 Plaintiff’s Memorandum in Support of Motion for Summary Judgment (Plaintiff’s 
Memorandum) 10; IHS Opp’n 1. 
 
9 IHS Opp’n 12. 
 
10 See Plaintiff’s Memorandum 10-11. 
 
11 Ramah Navajo Sch. Bd., Inc. v. Babbitt, 87 F.3d 1338, 1344 (D.C. Cir. 1996). 
 
12 Id. (quoting S. REP. NO. 100-274 (1987), as reprinted in 1988 U.S.C.C.A.N. 2620, 2656). 
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self-determination contracts or the . . . declination of such contracts.”13  Equally rare in 

administrative law, the ISDEAA’s judicial review provisions expressly place the burden of proof 

on the Secretary, rather than the plaintiff (as would be the case under the APA).14  Thus it is the 

Secretary who must demonstrate that his actions conform with the Act, rather than the plaintiff 

who must prove that the Secretary’s actions are unlawful.  Further, as this Court has observed, 

“[i]n enacting the ISDEAA, Congress explicitly codified the rule of construction in favor of Indian 

tribes” by dictating that “each provision of the ISDEAA . . . shall be liberally construed for the 

benefit of the Indian tribe participating in self-governance.”15  Given the numerous ways in which 

Congress intentionally constrained the Secretary’s discretion in response to “concern with agency 

malfeasance, it would be ironic indeed if Congress offered the tribes nothing more than a record-

based, deferential court review of agencies’ actions which they already enjoyed under the APA.”16  

                                                           
13 25 U.S.C. § 5328(a)(1); see also, e.g., Ramah Navajo Sch. Bd., 87 F.3d at 1344 (citing 25 U.S.C. 
§ 5328(a)). 
 
14 25 U.S.C. §§ 5321(e), 5398. 
 
15 Maniilaq Ass’n v. Burwell, 72 F. Supp. 3d 227, 232–33 (D.D.C. 2014) (quoting 25 U.S.C. 
§ 5392(f)) (internal alterations omitted); see also Salazar v. Ramah Navajo Chapter, 567 U.S. 182, 
187 (2012) (noting that § 5329 of the ISDEAA requires contracts to be “liberally construed for the 
benefit of” the contracting Tribe); Cobell v. Norton, 240 F.3d 1081, 1101 (D.C. Cir. 2001) (quoting 
Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439, 1445 n.8 (D.C. Cir. 1988)) (explaining that 
courts “do not defer to” the agency’s interpretation when the Indian law canon applies). 
 
16 Shoshone-Bannock Tribes of the Fort Hall Reservation v. Shalala, 988 F. Supp. 1306, 1317 (D. 
Or. 1997). 
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Numerous courts,17 including this Court, 18 have therefore concluded that anything other than de 

novo  review under the ISDEAA would conflict with the Act’s structure and purpose.   

The best IHS can muster are cases from readily distinguishable contexts where the APA’s 

deferential standard of review was used as a necessary gap-filler.19  But the cited cases are not 

ISDEAA cases or even Indian law cases.  They therefore fall far outside the ISDEAA’s strict 

statutory scheme and are of no help to IHS here.  A generic gap-filling rule cannot be invoked to 

undermine Congress’s plainly stated statutory intent in the ISDEAA to deny the Secretary as much 

discretion as reasonably possible in implementing the Act.  The APA standard advanced by IHS 

also directly conflicts with the ISDEAA’s provisions for review of agency action, which allow for 

“full discovery”20 and do not limit review to the administrative record.21  The APA standard 

                                                           
17 E.g., Cheyenne River Sioux Tribe v. Kempthorne, 496 F. Supp. 2d 1059, 1067 (D.S.D. 2007); 
Cherokee Nation of Okla. v. United States, 190 F. Supp. 2d 1248, 1256–1258 (E.D. Okla. 2001), 
aff’d 311 F.3d 1054 (10th Cir. 2002), aff’d in part, rev’d in part on other grounds 543 U.S. 631 
(2005); Shoshone-Bannock Tribes, 988 F. Supp. at 1316–17.   
 
18 E.g., Redding Rancheria v. Hargan, No. CV 14-2035 (RMC), 2017 WL 5157235, at *6 (D.D.C. 
Nov. 7, 2017); Maniilaq Ass’n v. Burwell, 170 F. Supp. 3d 243, 247 (D.D.C. 2016); Pyramid Lake 
Paiute Tribe v. Burwell, 70 F. Supp. 3d 534, 541-42 (D.D.C. 2014); Seneca Nation of Indians v. 
U.S. Dep’t of Health & Human Servs., 945 F. Supp. 2d 135, 141–42 & n.5 (D.D.C. 2013).  In one 
case where this Court applied the APA standard of review instead of reviewing de novo, it did so 
because the plaintiff had expressly stated claims for relief under the APA as well as the ISDEAA, 
and the plaintiff had not raised the Indian law canon of construction.  Citizen Potawatomi Nation 
v. Salazar, 624 F. Supp. 2d 103, 109 (D.D.C. 2009).  This Court’s subsequent ISDEAA decisions 
have consistently used the de novo standard. 
 
19 IHS Opp’n 12 (citing United States v. Carlo Bianchi & Co., 373 U.S. 709, 715, (1963); Sierra 
Club v. Glickman, 67 F.3d 90, 96 (5th Cir. 1995); Cabinet Mountains Wilderness/Scotchman’s 
Peak Grizzly Bears v. Peterson, 685 F.2d 678, 685 (D.C. Cir. 1982)). 
 
20 25 U.S.C. §§ 5321(b)(3), 5387(c)(1)(C). 
 
21 Shoshone-Bannock Tribes, 988 F. Supp. at 1317–18. 
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therefore cannot apply here.  De novo review is required, and the Court owes no deference to the 

agency’s interpretation of its obligations under the ISDEAA.   

II. The Tribe is Entitled to the Amount the Secretary Would Have Spent on the 
Clinic and EMS Programs, and IHS’s Post Hoc Justification Regarding Third-
Party Reimbursements is Not a Permissible Basis for Decreasing that Amount. 

Under the ISDEAA the Tribe is entitled to recurring H&C funds equal to the full amount 

the “Secretary would have otherwise provided for the operation of” the Fort McDermitt Clinic and 

EMS programs.22  Here, that amount is $1,106,453.23  IHS now attempts to avoid the ISDEAA’s 

clear requirement to pay the Tribe this full amount by arguing that some of the funds that the 

Secretary had been using to fund these operations were actually derived from third-party 

reimbursements, such as payments from Medicare, Medicaid, and private insurance.24  But this 

argument was never asserted in IHS’s declination letter, and it therefore cannot form the basis for 

the Secretary’s rejection of the Tribe’s proposed funding amount.  Under the ISDEAA, the 

Secretary’s written declination must “clearly demonstrate[]” that his rejection of the proposed 

                                                           
22 25 U.S.C. § 5325(a)(1). 
 
23 IHS argues that the Tribe requested only $788,927 in its final offer, see IHS Opp’n 14, but this 
assertion is not borne out by the record.  In fact, the Tribe clearly stated in its final offer that “the 
Tribe’s recurring base for H&C including EMS funds should be at least $1,106,453.”  R. 113.  The 
Tribe explained its position that that the funding subtotal, “exclusive of EMS, should be at least 
$788,927,” but the full amount should be the higher number provided earlier.  R. 113.  Finally, the 
Tribe explained that it believed it was entitled to at least $788,927 even using IHS’s methodology 
and assuming that this figure did include EMS funding, but the Tribe explicitly stated that it was 
“not conceding this point.”  R. 113.    
 
24 IHS Opp’n 17.  All of IHS’s arguments regarding the Secretarial amount focus on the agency’s 
claim that “the amount of funds proposed in the final offer exceeds the applicable funding level to 
which the tribe is entitled.”  R. 138.   IHS no longer argues, as it did in the declination letter, that 
the Tribe “cannot carry out the complete list of [proposed activities] in a manner that would not 
result in significant danger or risk to the public health.”  R. 135-37.  IHS has therefore abandoned 
this alternative basis for its claimed declination, and we do not discuss it further here.  See also 
Plaintiff’s Memorandum 15 n.65. 
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terms is based on one of the four enumerated grounds.25  As this Court explained in its Pyramid 

Lake decision, this provision means that a declination letter “must explain the reasons for a 

declination; [the Secretary] may not rely on post-hoc justifications.”26  Other courts have reached 

the same result,27 consistent with the “foundational principle of administrative law that a court may 

uphold agency action only on the grounds that the agency invoked when it took the action.”28  This 

principle prohibits IHS from relying on its new third-party reimbursement argument. 

Nowhere in the declination letter did IHS assert that the Tribe’s assumption of the authority 

to bill for third-party reimbursements was the reason why IHS could not provide the level of 

funding the Tribe requested.29  In fact, the declination letter does not discuss the Tribe’s 

assumption of third-party billing at all.  The letter contains brief references to third-party 

reimbursements in two places, once discussing the possible transfer of previously collected 

                                                           
25 25 U.S.C. § 5387(c)(1)(A). 
 
26 Pyramid Lake Paiute Tribe v. Burwell, 70 F. Supp. 3d 534, 542 (D.D.C. 2014).  The Pyramid 
Lake decision interpreted the parallel declination provision under Title I, 25 U.S.C. § 5321(a)(2), 
which contains nearly identical language to the Title V provision applicable here, 25 U.S.C. 
§ 5387(c)(1)(A).  Both provisions require “written notification . . . that contains a specific finding 
that clearly demonstrates . . . or that is supported by a controlling legal authority that” one of the 
limited declination criteria is met. 
 
27 E.g., N. Arapaho Tribe v. LaCounte, No. CV-16-11-BLG-BMM, 2017 WL 2728408, at *8 (D. 
Mont. June 23, 2017) (rejecting one of the BIA’s stated rationales for declining a Title I contract 
proposal as “an improper post hoc justification”); Susanville Indian Rancheria v. Leavitt, No. 2:07-
CV-259-GEB-DAD, 2008 WL 58951, at *6 (E.D. Cal. Jan. 3, 2008) (rejecting IHS’s “post hoc 
rationalizations” for rejecting a proposed Title V funding agreement like the one here, on the 
grounds that 25 U.S.C. § 5387(c)(1)(A) requires written notification demonstrating that at least 
one of the enumerated declination criteria was met (quoting N.W. Envt’l Def. Ctr. v. Bonneville 
Power Admin., 477 F.3d 668, 688 (9th Cir. 2007)). 
 
28 Michigan v. E.P.A., 135 S. Ct. 2699, 2710 (2015) (citing SEC v. Chenery Corp., 318 U.S. 80, 
87 (1943)). 
 
29 See R. 130-41. 
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reimbursements as “a one-time transfer of non-recurring funds,”30 and once mentioning in passing 

that IHS had used some third-party revenues to fund a portion of the EMS program.31  These 

passing references to third-party reimbursements do not amount to an argument that the 

assumption of third-party reimbursement authority justifies a reduced level of recurring funds, 

which is the argument that IHS now asserts as a post hoc justification for its decision.  Just as in 

Pyramid Lake, since “IHS did not advance this argument in the declination letter, it cannot form 

the basis of the decision to decline the Tribe’s proposal.”32 

Nor could IHS have successfully relied on this argument anyway, even if it had been timely 

made.  This Court held in Pyramid Lake that “the source of the funds the Secretary uses” to operate 

a particular program is irrelevant; what matters is the anticipated total expenditure amount.33  IHS 

attempts to distinguish Pyramid Lake by asserting that the Tribe there did not assume the third-

party billing function.  But this assertion misreads the Pyramid Lake decision, which did not rely 

on—or even discuss—whether the Tribe had assumed the billing function.  Pyramid Lake simply 

held that the Tribe was entitled to the amount of funds dictated by the ISDEAA, regardless of the 

source of those funds.34  That same holding applies here.   

IHS’s claimed distinction between the EMS contract in Pyramid Lake and the contract at 

issue here also fails because a Tribe does not even need to contract a billing function in order to 

                                                           
30 R. 137. 
 
31 R. 135. 
 
32 Pyramid Lake, 70 F. Supp. 3d at 545. 
 
33 Id., 70 F. Supp. 3d at 544 (emphasis added). 
 
34 Id. 
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bill for its services:  when a Tribe provides services under an ISDEAA contract, by law it 

automatically possesses the authority to bill and collect reimbursements from third-parties.35  

Thus, Pyramid Lake did have statutory authority to collect third-party reimbursements upon 

assumption of the EMS program.  

Moreover, IHS’s core assertion that the Tribe’s assumption of a billing function justifies a 

lesser Secretarial amount is directly contrary to provisions of the ISDEAA and the Indian Health 

Care Improvement Act (IHCIA), which expressly prohibit IHS from reducing the amount of 

funding allocated to a Tribe on the basis of third-party reimbursements.  Section 5325(m)(2) of the 

ISDEAA unequivocally commands that “[t]he program income earned by a tribal organization in 

the course of carrying out a self-determination contract . . . shall not be a basis for reducing the 

amount of funds otherwise obligated to the contract.”36  So too, section 1621f of the IHCIA 

commands that “[t]he Service may not offset or limit any amount obligated to any Service Unit or 

entity receiving funding from the Service because of the receipt of reimbursements” from a broad 

range of programs and provisions, including Medicare and Medicaid.37  

Congress enacted these very provisions to ensure that, no matter what third-party 

reimbursements a Tribe receives, the Secretarial amount would remain the same and could not be 

                                                           
35 25 U.S.C. § 1641(d) provides:   
 

Subject to complying with the requirements of paragraph (2) [regarding the use of 
these funds for program expenses], a tribal health program may elect to directly bill 
for, and receive payment for, health care items and services provided by such 
program for which payment is made under title XVIII, XIX, or XXI of the Social 
Security Act [42 U.S.C. §§ 1395 et seq., 1396 et seq., 1397aa et seq.] or from any 
other third party payor. 
 

36 25 U.S.C. § 5325(m)(2) (emphasis added). 
 
37 25 U.S.C. § 1621f. 
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lowered.  In its report on the bill that first gave IHS authority to bill Medicare and Medicaid, the 

Select Committee on Indian Affairs expressed concern that the Administration would use 

reimbursements as an excuse to decrease appropriations for already severely underfunded Indian 

health care.  It explained that the “amendments to the Medicaid and Medicare provisions of the 

[IHCIA] are for the purpose of allowing the Indian Health Service to increase the number of Indian 

patients served through the use of third party resources to which they are entitled, and not as an 

offset for new budget authority.”38  Against this backdrop, it is clear that the relevant provisions of 

the IHCIA and the ISDEAA mean just what they say:  third-party reimbursements cannot be used 

to reduce a Tribe’s recurring funding amount.  The agency’s post hoc justification necessarily fails 

for this reason, too.39  IHS cannot use the Tribe’s anticipated collection of Medicare and Medicaid 

reimbursements as a justification for reducing the Secretarial amount, even if this means funds 

must be sought from elsewhere in the agency.40   

Furthermore, the record belies IHS’s assertions that it would not have continued funding 

the McDermitt Clinic at previous levels.  The most recent agency-approved spending plan for the 

Clinic budgeted $603,842 in H&C expenditures.41  Consistent with that spending plan, the latest 

                                                           
38 S. REP. NO. 100-508, 22-23 (1998) (emphasis added), as reprinted in 1988 U.S.C.C.A.N. 6183, 
6204-05. 
 
39 Cf. Navajo Health Found.-Sage Mem’l Hosp., Inc. v. Burwell, No. CV 14-0958 JB/GBW, 2016 
WL 7436470, at *70 (D.N.M. Nov. 3, 2016) (relying on 25 U.S.C. § 5325(m)(2) (formerly 25 
U.S.C. § 450j-1(m)(2)) in rejecting IHS’s interpretation of appropriate funding amounts for 
contract support costs). 
 
40 As the Tribe explained in its opening brief, IHS can address local shortfalls by drawing on 
discretionary funds from other Service Units or other levels within the agency, or by reducing its 
own bureaucracy and operating expenses, as the ISDEAA intended it to do.  See Plaintiff’s 
Memorandum 18. 
 
41 SOF ¶ 15. 
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financial data available (for 2016) show that IHS had already spent $662,660.37 for Clinic 

operations—in addition to the amount it was paying for the EMS program—only ¾ of the way 

through the fiscal year.42  Thus the record adequately demonstrates, as the Tribe has argued, that 

the amount the “Secretary would have otherwise provided for the operation of the programs” is at 

least $603,842 for the Clinic43 plus $502,611 for the EMS program.44   

IHS asserts that its denial of the proposed funding amount was justified because it had 

already decided to close the Fort McDermitt Clinic by the time the Tribe submitted its proposed 

compact and funding agreement, unilaterally cutting off a program that had served the Tribe’s 

members through nearly 3,000 annual Clinic visits.45  According to IHS, the agency is free to 

reduce its allocation of funds to the Clinic—even to levels that it concedes would be financially 

unsustainable—at any time before the Tribe submits “a proposal or final offer.”46  IHS attempts to 

use dictum from the Pyramid Lake decision to support this claim, pointing to the Court’s 

observation that the case would have been “more difficult . . . had IHS decided to cancel the EMS 

program prior to its receipt of the Tribe’s proposal.”47  But a fuller reading of that case shows that 

                                                           
42 Plaintiff’s Statement of Facts (SOF) ¶ 16; R. 574.  Although the expenditure data do not indicate 
whether third-party reimbursements accounted for some of these expenditures, the ISDEAA, 
IHCIA, and Pyramid Lake dictate that the Tribe is entitled to the full amount of funds that the 
Secretary would otherwise have spent, regardless of their source.  25 U.S.C. § 5325(a)(1); Pyramid 
Lake, 70 F. Supp. 3d at 544. 
 
43 This number was based on the latest expenditure data available at the time, which was from 
2015.  See Plaintiff’s Memorandum 14; SOF ¶ 15. 
 
44 This number was based on the amount IHS was previously paying the Pyramid Lake Paiute 
Tribe to run the EMS program.  SOF ¶ 15. 
 
45 R. 147.  
 
46 IHS Opp’n 15 n.7.   
 
47 IHS Opp’n 11; see Pyramid Lake, 70 F. Supp. 3d at 543. 
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it actually supports the Tribe’s interpretation of the Act and undercuts the construction advanced 

by IHS.   

This Court held in Pyramid Lake that allowing IHS to cut funding after receiving a Tribe’s 

proposal to assume a particular program “would undo the carefully-constructed declination criteria 

in the ISDEAA,” under which the Secretary may only decline a self-governance proposal on 

limited, enumerated grounds.48  Unlike in Los Coyotes Band of Cahuilla & Cupeño Indians v. 

Jewell, where the Ninth Circuit upheld the government’s rejection of a proposal to operate a 

program that had never existed,49 the government may not decide to terminate a program it is 

currently operating after it receives notice that the Tribe wishes to assume operation of that 

program.  Otherwise (and as this Court explained in Pyramid Lake), “[t]he agency could simply 

circumvent these [ISDEAA] criteria whenever it wished by canceling a program after receiving a 

self-governance proposal and then declining the proposal, as IHS did” in that case.50  Under the 

same reasoning, allowing IHS to cut a program once it receives formal notice of a Tribe’s intent 

to assume that program would similarly “circumvent” the limited declination criteria listed in 25 

U.S.C. § 5387(c)(1)(A) and undermine the purpose and structure of the ISDEAA.   

This logic is particularly strong in the context of a Title V compact negotiation, where—

unlike under Title I of the Act, which applied in Pyramid Lake—no formal budget proposal must 

                                                           
 
48 Pyramid Lake, 70 F. Supp. 3d at 543. 
 
49 729 F.3d 1025, 1037–38 (9th Cir. 2013). 
 
50 Pyramid Lake, 70 F. Supp. 3d at 543. 
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be submitted for negotiations to commence.51  Even under Title I where a proposal is required, the 

Federal Circuit has held that a mere “letter of interest” can serve as a proposal triggering the 

government’s obligations under the ISDEAA.52  Here, where no formal proposal was required, the 

Tribe’s February 2016 letter of intent was more than sufficient to put IHS on notice that the Tribe 

intended to assume operation of the relevant programs.  Having received that notification, IHS 

may not escape its statutory obligations under the ISDEAA by unilaterally announcing it is 

drastically reducing or terminating the program. 

Although IHS now contends that it had already made the decision to close the Fort 

McDermitt Clinic by the time it received the Tribe’s letter of intent, the only evidence it points to 

is the agency’s projections from early 2016.53  But non-binding internal financial projections 

hardly demonstrate that an agency decision had been made to close the Clinic; indeed, the budget 

projections run through FY 2019 and do not mention Clinic closure at all.54  To the contrary, the 

most recent data available show that IHS was continuing to fund Clinic operations at even higher 

levels through fiscal year 2016.55  These expenditures were consistent with the most recent 

spending plan for the Clinic for FY 2016.56  The agency’s assertion that it had already decided to 

                                                           
51 Compare 25 U.S.C. § 5321(a)(2) (requiring a Tribe to “submit a proposal for a self-
determination contract”); with 25 U.S.C. §§ 5384, 5385 (not requiring submission of a proposal 
for either a self-governance compact or an annual funding agreement under such a compact). 
 
52 Yurok Tribe v. Dep’t of the Interior, 785 F.3d 1405, 1410-11 (Fed. Cir. 2015). 
 
53 IHS Opp’n 15 n.7; see R. 148. 
 
54 R. 148. 
 
55 SOF ¶ 16; R. 574.   
 
56 SOF ¶ 15. 
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close the Clinic by the time it received notice from the Tribe is specious and unsupported by the 

record.  In short, IHS acted in bad faith by undermining the Tribe’s ISDEAA rights after receiving 

notice of the Tribe’s intent to assume the Clinic and EMS operations.  Despite this Court expressly 

holding in Pyramid Lake that the ISDEAA prohibits the government from cancelling a program 

after a Tribe has initiated the process of assuming it, IHS staff within the same Service Unit 

attempted the very same prohibited conduct again here. 57   

Ultimately, none of IHS’s proffered justifications regarding future funding projections—

including future third-party reimbursements or alleged Clinic closure—constitute valid grounds 

for declining the Tribe’s proposed funding terms under 25 U.S.C. § 5387(c)(1)(A).  The Tribe is 

therefore entitled to an H&C recurring funding level equal to the amount IHS had been spending 

on the Clinic and the EMS program at the time the Tribe notified the agency that it wished to 

assume these programs, which was at least $1,106,543.   

III. The “Tribal Share” Allocation is Arbitrary and Has Already Been Rejected 
by this Court.  

IHS next argues that the Tribe is not entitled to the full amount the Secretary was spending 

to operate the Clinic and the EMS program because IHS decided to unilaterally allocate some of 

that funding to the Winnemucca Tribe—even though IHS wasn’t actually spending that allocation 

on Winnemucca.58  This argument was squarely rejected by this Court in Pyramid Lake, and it 

fails again here. 

                                                           
57 In addition to deciding to close the Clinic as a as a result of IHS’s litigation loss to the Pyramid 
Lake Tribe (and to Fort McDermitt, on whose behalf the Pyramid Lake Tribe was acting), IHS 
says it “re-allocated” Clinic funds to benefit other Tribes.  See IHS Opp’n 15-16 (“Because of the 
Pyramid Lake litigation, IHS re-allocated the budget for the Fort McDermitt Clinic and the EMS 
program to ensure every Tribe served by the service unit would have a contractible share of service 
unit resources.”).  Worse than bad faith, this decision smacks of retaliation.   
 
58 IHS Opp’n 18-20. 
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Despite IHS’s contentions to the contrary,59 the Pyramid Lake decision is directly on point.  

In that case, IHS reduced the available funding based on the same “tribal shares” methodology it 

is attempting to use again here.  IHS then argued that the proposed funding amount for the EMS 

program was “in excess of the tribal share IHS determined the Fort McDermitt tribe was entitled 

to receive.”60  But there, as here, the tribal shares in IHS’s internal budget did not reflect IHS’s 

actual expenditures.  The Court specifically rejected IHS’s interpretation that the funding amount 

it “would have otherwise provided” under section 5325(a)(1) means “the amount it allocated in its 

budget for a particular program.”61  Instead, the Court explained, “[t]he clearest meaning of [the] 

term ‘would have otherwise provided’ in the context of the Act is what the IHS would have 

otherwise spent on the program”62—or to put it even more plainly, what IHS was actually spending 

at the time.   

After issuing this Memorandum Opinion, the Pyramid Lake Court rejected IHS’s tribal 

shares argument a second time in its Final Order, explaining that IHS’s approach “violates 

ISDEAA and works a basic unfairness to Indian tribes seeking to contract to operate programs.”63  

                                                           
59  IHS seeks to distinguish Pyramid Lake from the present case on the ground that “IHS did not 
argue in that case that any other tribe had a right to contract for the EMS program or associated 
funding.”  IHS Opp’n 18-19 & n.13.  IHS offers no distinction other than its own unilateral 
determination to withhold funds from Fort McDermitt and set them aside for itself in the name of 
the Winnemucca Tribe.  Indeed, IHS’s finding that “the Winnemucca Tribe’s members have not 
routinely accessed [the Clinic] in the last three years,” IHS Opp’n 19, is indistinguishable from its 
finding elsewhere that the EMS program disputed in Pyramid Lake “primarily benefitted members 
of the Fort McDermitt Tribe.”  R. 144.   
 
60 Pyramid Lake, 70 F. Supp. 3d at 544. 
 
61 Id. 
 
62 Id. (emphasis in original). 
 
63 Pyramid Lake Paiute Tribe v. Burwell, Case No. 1:13-cv-01771 (CRC) (D.D.C. Jan. 16, 2015) 
(Final Order) at 2. 
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Under IHS’s reasoning, the Court observed, “the agency would have complete discretion to deny 

a tribe’s self-determination proposal by simply setting the ‘tribal share’ allocated to the program 

at less than its operating cost, as it did here.  This reading of IHS’s authority runs directly contrary 

to both the purpose and text of ISDEAA.”64   

The exact same analysis applies here, where IHS seeks to rely on the same “tribal shares” 

approach that remains wholly unmoored from actual expenditures.  To be clear, IHS does not argue 

that a portion of the Clinic funds are allocable to the Winnemucca Tribe because the agency has 

actually been spending those funds on Winnemucca; in fact, IHS admits that Winnemucca 

members have historically been served outside the Clinic, and that the vast majority of Clinic users 

are Fort McDermitt tribal members.65  Instead, IHS argues that a portion of the Clinic funds should 

be allocable to the Winnemucca Tribe simply because the agency so decided.  IHS’s rationale has 

no connection to IHS’s actual expenditures and thus cannot serve as the basis for calculating the 

“amount of funds . . . the . . . Secretary would have otherwise provided.”66  As this Court held in 

Pyramid Lake, the ISDEAA does not permit IHS to base its rejection on a “tribal shares” table that 

is little more than a budgeting device and that does not reflect actual agency expenditures.   

IHS’s methodology serves only to permit the agency to hold fast to more of its contractible 

funds, effectively double-counting Winnemucca in its internal budget by holding aside 

Winnemucca’s imagined share of funds for a Clinic that its members do not use, while actually 

serving those Winnemucca members with separate funding from the Contract Health Services 

                                                           
 
64 Id. 
 
65 SOF ¶ 19; R. 112 n.2, 113, 453, 575–76, 579.   
 
66 25 U.S.C. § 5325(a)(1). 
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program (“CHS,” also known as Purchased/Referred Care or “PRC”).67  When a Tribe proposes 

to assume full operation of a program, as with the Fort McDermitt Tribe’s assumption of the Clinic 

and EMS programs here, it is unequivocally entitled to the full amount IHS would have otherwise 

spent on that program, regardless of how IHS’s internal budgeting procedures might estimate 

appropriate “tribal shares.”  And while IHS claims that its tribal share allocation was done with 

tribal consultation,68 in fact the Service Unit Tribes objected to the “tribal shares” table that IHS 

was attempting to use.69  As a result, in its declination decision IHS returned to the older tribal 

shares table that this Court already rejected in Pyramid Lake.70   

Finally, IHS can find no refuge for its “tribal shares” methodology in Salazar v. Ramah 

Navajo Chapter.  In Ramah, the Supreme Court noted that in some circumstances the ISDEAA 

permits the government to “allocate funds to one tribe at the expense of another.”71  To the extent 

IHS contends that this provision means the agency may reduce funds available to the Fort 

McDermitt Tribe to benefit Winnemucca, the converse is also true:  IHS may reduce the funds it 

has internally allocated to Winnemucca (but has not actually spent on serving that Tribe) in order 

to benefit Fort McDermitt.  So the question becomes, what does the ISDEAA mandate?  Where, 

as here, the ISDEAA provides a clear instruction about funding levels, that mandate must be 

followed even if it means allocating resources “to one tribe at the expense of another.”72  Moreover, 

                                                           
67 R. 267, 575, 576. 
 
68 IHS Opp’n 18. 
 
69 R. 457-58 
 
70 R. 243. 
 
71 Salazar v. Ramah Navajo Chapter, 567 U.S. 182, 193 (2012) (citing 25 U.S.C. § 5325(b)). 
 
72 Id. 
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IHS’s contention that the Tribe’s proposed funding amount would leave Winnemucca with no 

available funds if it chooses to contract in the future73 is factually incorrect.  IHS is currently 

funding almost all of Winnemucca members’ health care through the Purchased/Referred Care 

program,74 and it is those funds—not H&C Clinic funds—that would properly be made available 

to Winnemucca in the event of a future self-governance proposal.  At the end of the day, the 

ISDEAA is clear:  because the Fort McDermitt Tribe is assuming operation of the Clinic and the 

EMS program, the Tribe is entitled to the amount that the Secretary “would have otherwise 

provided for the operation” of those programs if the Tribe had not elected to assume them.   

For all these reasons, the allocation of “tribal shares” to Winnemucca is an invalid basis 

for rejecting the Tribe’s funding proposal, and the Tribe is entitled to the full amount the Secretary 

would have otherwise spent to operate the Clinic and the EMS program.    

IV. Any New Grounds for Rejecting the Proposed Housing Provision Must Fail. 

IHS acknowledges that its two previously-asserted grounds for rejecting the Tribe’s 

proposed Employee Housing Services provision are invalid, conceding that the Tribe “may . . . 

contract for housing management services of tribally-owned housing.”75  After inaccurately 

claiming in its declination letter that the proposed housing provision was an “inherent Federal 

                                                           
 
73 IHS Opp’n 19. 
 
74 R. 267, 575, 576. 
 
75 IHS Opp’n 20.  IHS alleges that the housing units “may also house non-health workers” and 
specifies that the contractible services are limited to “tribal health employees only.”  IHS Opp’n 
14, 20.  The Tribe’s proposed housing term contains no suggestion that the housing would be used 
for anyone other than tribal health employees, as the proposed term expressly refers to “tribally-
owned housing units near the Fort McDermitt Clinic site provided to tribal health program 
employees.”  R. 109 (emphasis added). 
 

Case 1:17-cv-00837-TJK   Document 18   Filed 12/15/17   Page 18 of 21



19 
 

function that cannot be legally delegated” to the Tribe,76 IHS now recognizes that this assertion is 

not supported by law.77  Accordingly, IHS no longer contests the proposed housing provision on 

this ground.78   

Nor does IHS provide any argument to support its rejection of this provision on the basis 

that “the amount of funds proposed in the final offer exceeds the applicable funding level to which 

the Tribe is entitled.”79  In any event, such an argument would be nonsensical, as the Tribe sought 

no funding through this provision.  Thus, neither of the two rationales articulated in the agency’s 

declination letter can sustain IHS’s rejection of the housing provision, and the proposed Employee 

Housing Services provision must be included in the agreement with the Tribe.   

Nonetheless, IHS now attempts to raise a third and post hoc justification for rejecting the 

housing provision, arguing that the Tribe must adopt contractual language guaranteeing that the 

housing will be managed according to the standards set forth in the Indian Health Care 

Improvement Act.80  But IHS never raised this issue in the declination letter.  Although IHS’s 

asserts that its general discussion of FTCA liability in the declination letter somehow incorporates 

this new argument,81 the declination letter did not mention housing management standards at all, 

                                                           
76 SOF ¶ 28; R. 132. 
 
77 IHS Opp’n 20. 
 
78 Id. 
 
79 SOF ¶ 28; R. 132; see IHS Opp’n 20 (repeating this assertion but not supporting it or arguing 
the point). 
 
80 25 U.S.C. § 1638a; see IHS Opp’n 20-21. 
 
81 IHS Opp’n 21. 
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nor did it cite 25 U.S.C. § 1638a (the provision on which IHS now relies).82  Because the ISDEAA 

requires the Secretary to “clearly demonstrate[]” the validity of one of the grounds for declining a 

proposed term,83 he fails to carry this burden if he does not “explain the reasons for a declination” 

and instead attempts to “rely on post-hoc justifications.”84  IHS’s newly minted argument about 

the need to include specific standards in the contract language therefore fails.   

This argument is also simply wrong.  The standards the agency cites apply only to the 

management of “federally owned quarters,” not to the management of tribally owned quarters like 

the housing facility here.85  IHS cites no support for its assertion that the same standards apply to 

tribally owned quarters.  As the Tribe explained previously,86 the ISDEAA expressly provides 

FTCA coverage, and it does not condition that coverage on the acceptance of additional 

management standards.87  A rejection of proposed contract terms on this basis therefore has no 

support in the law.88  Since IHS’s post hoc justification fails even on its merits, the Tribe is entitled 

to have its proposed Employee Housing Services provision included in the funding agreement. 

                                                           
82 See R. 130-41. 
 
83 25 U.S.C. § 5387(c)(1)(A). 
 
84 Pyramid Lake Paiute Tribe v. Burwell, 70 F. Supp. 3d 534, 542 (D.D.C. 2014); see also 
Michigan v. E.P.A., 135 S. Ct. 2699, 2710 (2015) (citing SEC v. Chenery Corp., 318 U.S. 80, 87 
(1943). 
 
85 25 U.S.C. § 1638a(a), (b). 
 
86 Plaintiff’s Memorandum 25-26. 
 
87 25 U.S.C. § 5396(a). 
 
88 Even if the Tribe were required to adopt these standards in order to retain FTCA coverage, the 
existence or absence of FTCA coverage is not one of the permissible grounds for rejection 
enumerated in 25 U.S.C. § 5387(c)(1)(A).    
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CONCLUSION 

The Secretary has failed to carry his burden of “demonstrating by clear and convincing 

evidence” that his grounds for declination meet the ISDEAA’s high standards.89  Accordingly, the 

Tribe respectfully requests that the Court grant Plaintiff’s Motion for Summary Judgment and deny 

Defendants’ Cross-Motion for Summary Judgment.  The Tribe is entitled to summary judgment 

that the Tribe’s proposed recurring H&C funding amount and its proposed Employee Housing 

Services provision are approved by operation of law.  The Tribe requests immediate injunctive 

relief compelling IHS to enter into the proposed funding agreement terms and awarding the Tribe 

additional recurring Service Unit level H&C funds in the amount of $551,178 (the total $1,106,453 

that the Tribe is entitled to, minus the $555,275 already awarded), and compelling the immediate 

payment of these funds. 

Respectfully submitted this 15th day of December 2017.     
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89 25 U.S.C. § 5398. 
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