
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 17-cv-01657-GPG 
 
HARRISON CHEYKAYCHI, 
 

Applicant, 
 
v. 
 
TODD GEISEN, Warden/Captain, Chief Ignacio Justice Center Adult Detention, 
 

Respondent. 
 

 
 

RESPONSE TO ORDER TO SHOW CAUSE 
 

Respondent Todd Giesen,1 through undersigned counsel, hereby responds to Harrison 

Cheykaychi’s (“Petitioner’s”) Petition for Writ of Habeas Corpus Pursuant to 25 U.S.C. § 1301 

and 28 U.S.C. § 2241. See Doc. 4 (“Petition”) and Doc. 13 (Order to Show Cause).  

Petitioner is serving a sentence under a judgment issued by an Indian tribe. He is an 

enrolled member of the Pueblo of Kewa, a federally recognized tribe in New Mexico. See Doc. 4 

at 3. He is currently serving a 908-day sentence for violations of tribal law including criminal 

trespass, assault on a tribal officer, and terroristic threats. Doc. 1-3 at 3. He is serving that 

sentence in a federal facility, the Chief Ignacio Justice Center in Towaoc, Colorado. The Chief 

Ignacio Justice Center is a detention facility operated by the Bureau of Indian Affairs (“BIA”), 

which houses tribal offenders pursuant to contractual or other agreements maintained with tribes. 

Neither the facility nor any of its personnel have any involvement in tribal court proceedings or 

                                                      
1 The caption incorrectly spells Respondent’s name as “Geisen.” 
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authority to vacate tribal convictions or sentences. Respondent Todd Giesen is the warden of that 

facility. 

In his Petition, Mr. Cheykaychi challenges the legality of his tribal court conviction and 

sentence under the Indian Civil Rights Act. See generally Doc. 4. He asks the Court to find his 

tribal court conviction invalid, or, in the alternative, to order an expedited evidentiary hearing to 

inquire as to the legality of the detention. Doc. 4. at 14. He also seeks a writ of habeas corpus 

directing his immediate release and any further relief the Court deems just and proper.  He does 

not claim, however, that the federal warden is holding him in the absence of a judgment or has 

miscalculated his sentence.   

Because Petitioner’s main challenges are to his underlying conviction and sentence, both 

of which were issued by tribal officials who are not parties to this action, Petitioner must amend 

his Petition and either join the appropriate tribal officials as respondents under Fed. R. Civ. P. 

19, or, in the alternative, provide these officials with notice of the Petition and afford them the 

opportunity to intervene. 

BACKGROUND 

Petitioner first filed his Petition on May 2, 2017, in the United States District Court for 

the District of New Mexico, naming both Warden Todd Giesen and Kewa Pueblo as respondents. 

See Doc. 1-1. Petitioner did not, however, name any tribal officials as respondents to the Petition.  

On May 9, 2017, the district court dismissed Kewa Pueblo based on sovereign immunity 

and ordered Petitioner to show cause why the case should not be transferred to the District of 

Colorado, where he is currently being housed. See generally Doc. 1-5. The court also stated that 

Petitioner’s immediate custodian, or “the warden of the facility where the prisoner is being held,” 
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was the proper respondent to Petitioner’s habeas petition. Id. (citing Rumsfeld v. Padilla, 542 

U.S. 426 (2004)). 

In response, Petitioner argued that the “immediate physical custodian” in this case (i.e., 

Respondent Giesen) was not the proper respondent for his habeas challenge to the legality of the 

tribal conviction and sentence. Doc. 1-8 at 2.  Petitioner argued that because he was being 

detained “upon the order of a separate sovereign – the Indian tribe,” the proper respondent 

instead was the tribe or tribal officials with authority to vacate the underlying tribal conviction. 

Id. Petitioner also suggested that if the tribe itself was not the proper respondent, the court should 

grant Petitioner leave to amend and name the appropriate tribal officials as respondents. Id. at 9.   

On July 7, 2017, the district court issued an order transferring the case to Colorado. See 

generally Doc. 1. In its order, the court reasoned that although 25 U.S.C. § 1303 does not 

identify the proper respondent in a habeas action brought under that provision, the federal 

warden “has the authority to release Petitioner from custody” and is therefore “able to afford 

Petitioner all of the relief that he seeks.” Id. at 4.  

The New Mexico court did not address, however, whether the federal warden—as the 

mere custodian—would be able to respond to Petitioner’s challenges to the tribal court 

conviction or sentence or afford any relief beyond Petitioner’s release from custody (such as 

participating an evidentiary hearing, as Petitioner seeks, which would require the presentation of 

evidence maintained by the tribe). See id. Nor did the court address Petitioner’s alternative 

request that tribal officials be joined as additional parties to the action pursuant to Fed. R. Civ. P. 

19. See generally id.  
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ARGUMENT 

Rather than attacking the execution of his sentence, Petitioner challenges the legality of 

his underlying tribal court conviction and sentence. That conviction was imposed by tribal 

officials, and those tribal officials have an interest in responding to challenges to that conviction.  

Proceeding with this action with the federal warden alone, in the absence of the tribal 

officials, would, as a practical matter, impair the ability of those tribal officials to protect their 

interest in the tribal conviction. Fed. R. Civ. P. 19(a)(1)(B) provides for a person to be joined as 

a party where the person has an “interest relating to the subject of the action and is so situated 

that disposing of the action in the person’s absence may … as a practical matter impair or 

impede the person’s ability to protect the interest… .”  Those tribal officials should be joined as 

additional respondents to the Petition, or at least provided notice and an opportunity to intervene.  

I. A person held in federal custody under a tribal conviction may challenge the 
detention’s legality through 25 U.S.C. § 1303. 
 
Indian tribes are distinct, independent political communities that exercise inherent 

sovereign authority over their members and territories. Santa Clara Pueblo v. Martinez, 436 U.S. 

49, 55 (1978); Oklahoma Tax Comm’n v. Citizen Band Potawatomi Indian Tribe, 498 U.S. 505, 

509 (1991). As “separate sovereigns,” they can establish substantive law governing internal 

matters and enforce that law in their own tribal forums. Santa Clara Pueblo, 436 U.S. at 55–56; 

United States v. Bryant, 136 S. Ct. 1954, 1962 (2016), as revised (July 7, 2016). Because tribes’ 

sovereignty predates the Constitution, they historically have not been subject to the same 

constitutional limitations applicable to the states and to the federal government. Santa Clara 

Pueblo, 436 U.S. at 56.  
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Congress, however, has broad authority to regulate tribal affairs and to limit tribes’ 

powers of self-government by statute. Id. In 1968, Congress exercised this authority through 

enactment of the Indian Civil Rights Act (“ICRA”). See 25 U.S.C. §§ 1301et seq. In ICRA, 

Congress extended a series of protections to tribal members “similar, but not identical” to those 

contained in the federal Bill of Rights. Bryant, 136 S. Ct. at 1962 (citing Santa Clara Pueblo, 

436 U.S. at 57).  

Among other things, ICRA provides that when a tribe sentences a criminal defendant to 

more than one year of imprisonment, it must provide the defendant with a series of procedural 

safeguards including effective assistance of counsel, a law-trained judge, and public access to the 

tribe’s criminal code. 25 U.S.C. § 1302(c), as amended by the Tribal Law and Order Act of 

2010, Pub. L. No. 111–211, Title II, § 234(a), 124 Stat. 2279 (2010).  

Congress also afforded a specific remedy for violation of these safeguards: habeas corpus 

relief under 25 U.S.C. § 1303. See Santa Clara Pueblo, 436 U.S. at 67 (explaining that Congress 

provided habeas corpus relief under ICRA as “exclusive means for federal-court review of tribal 

criminal proceedings”). Specifically, § 1303 provides that a writ of habeas corpus “shall be 

available to any person, in a court of the United States, to test the legality of his detention by 

order of an Indian tribe.” 25 U.S.C. § 1303. Because tribes retain their sovereign immunity, 

however, they cannot be sued directly for habeas relief under ICRA. Instead, § 1303 authorizes 

habeas actions against tribal officers. Santa Clara Pueblo, 436 U.S. at 60. 

Some persons convicted of tribal offenses may be held in federal custody. In 1990, 

Congress passed the Indian Law Enforcement Reform Act (“ILERA”), which authorized the 

Secretary of the Interior, through the BIA, to provide various law enforcement services in Indian 
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country. 25 U.S.C. § 2801, et seq. Among other things, ILERA provided that the BIA would 

supply correctional and detention services to tribes. 25 U.S.C. § 2802(b), (c)(5). It is pursuant to 

this authority that the BIA operates detention facilities—including the Chief Ignacio Justice 

Center—that house offenders subject to tribal court judgments. See id.; see also Ex. 1 (May 14, 

2014 Memo from Kewa Pueblo to the Department of the Interior authorizing the BIA to enforce 

tribal laws in accordance with 25 U.S.C. § 2802).2 

The BIA has a limited role when holding a person subject to a tribal conviction and 

sentence. When a tribe presents the detention facility with a facially valid tribal court judgment 

sentencing a tribal member to incarceration for a prescribed period of time, the facility accepts 

that judgment as the adjudication of a separate sovereign and houses the offender for the duration 

of the sentence. Detention facility personnel have no role in prosecuting the underlying 

conviction, determining the sentence, or otherwise participating in the tribal court. Instead, the 

BIA simply provides housing for offenders when, for fiscal, resource-based, or other reasons, the 

tribe cannot do so itself.  

II. Kewa Pueblo officials should be joined as respondents to the Petition. 
 

Petitioner brings his habeas challenge under 25 U.S.C. § 1303,3 which provides that an 

individual may petition a United States district court for a writ of habeas corpus “to test the 

legality of his detention by order of an Indian tribe.”  

                                                      
2 Kewa Pueblo was formerly known as Santo Domingo Pueblo. It has returned to its traditional 
name within the last several years. 
 
3 Petitioner also cites 28 U.S.C. § 2241 as a basis for habeas relief, but both the Petition itself and 
Petitioner’s prior briefing make clear that his primary intention is to challenge his conviction 
under 25 U.S.C. § 1303. See Doc. 4 at 1 (“Petitioner . . . petitions this court for a Writ of Habeas 
Corpus pursuant to 25 U.S.C. § 1303–03); Doc. 1-8 at 3 (“In the case currently before the Court, 
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Section 1303 does not identify the proper respondent to a habeas petition asserted under 

that section. Id. It thus stands in contrast to 28 U.S.C. § 2241, which “straightforwardly provides 

that the proper respondent to a habeas petition is ‘the person who has custody over [the 

petitioner.]’” Rumsfeld, 542 U.S. at 434 (quoting 28 U.S.C. § 2242). Prior to this case’s transfer, 

the New Mexico district court concluded that Petitioner’s immediate physical custodian, 

Respondent Giesen, was the proper respondent under the “immediate custodian” rule set forth in 

Padilla. See Doc. 1 at 3. The New Mexico court did not, however, directly address whether 

additional parties (namely, the tribal officials) may also be proper respondents.  

Several courts have concluded that tribal officials are proper respondents when a 

petitioner brings a habeas action under 25 U.S.C. § 1303 attacking the validity of an underlying 

tribal conviction or sentence while they are housed in state or federal facilities. For example, in 

Talk v. Southern UTE Detention Center, the petitioner had been convicted of a DUI in the Santa 

Ana Tribal Court but was incarcerated at the Colorado Southern Ute Detention Center according 

to the detention center’s agreement with the tribe. No. 1:17-cv-00669 WJ/KK, 2017 U.S. Dist. 

LEXIS 129915, *2 (August 15, 2017). The petitioner sought habeas relief under § 1303, 

asserting that tribal officials violated his right to counsel under ICRA, and named only the 

                                                      
§ 2241 is not the operative statute triggering jurisdiction. Petitioner Cheykaychi seeks habeas 
relief from a tribal criminal conviction and his Petition is brought pursuant to 25 U.S.C. § 1303, 
as that privilege is authorized by the Indian Civil Rights Act.”). Petitioner also appears to ask for 
relief far beyond what a petition under § 2241 could provide him, since he does not simply attack 
how the warden is carrying out and executing the judgment and sentence (the proper basis for a 
§ 2241 petition) but instead seeks to challenge the legality of his underlying tribal conviction and 
sentence. See McIntosh v. U.S. Parole Comm’n, 115 F.3d 809, 811 (10th Cir. 1997) (“Petitions 
under § 2241 are used to attack the execution of a sentence, . . . in contrast to § 2254 habeas and 
§ 2255 proceedings, which are used to collaterally attack the validity of a conviction and 
sentence . . . .”) (internal citations omitted). 
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detention center as respondent. Id. The court found that because the petition collaterally attacked 

the tribal conviction and sentence, tribal officials must also be named as respondents, in addition 

to the immediate custodian. Id. at *3. It reasoned that any order directing the detention center to 

release the petitioner would not vacate the underlying conviction or sentence, and the petitioner 

could be rearrested and incarcerated for the same crime if he returned to the Santa Ana pueblo. 

Id. at *5. In this circumstance, the petitioner needed to “name as a respondent a tribal official 

who has an interest in opposing the petition or affording relief as necessary.” Id.  

Another district court reached the same conclusion—that tribal officials should be named 

when a tribal conviction is challenged—in Toya v. Casamento. There, a member of the Pueblo of 

Jemez challenged his tribal conviction under 25 U.S.C. § 1303 and named his current (non-

tribal) warden at the Sandoval County Detention Center as respondent. No. CV 17-00258 

JCH/KBM, 2017 WL 3172822, at *1 (D.N.M. May 25, 2017). In concluding that the proper 

respondents were the tribal officials responsible for the underlying conviction, the court 

emphasized the importance of “nam[ing] as respondent someone (or some institution) who has 

both an interest in opposing the petition if it lacks merit, and the power to give the petitioner 

what he seeks if the petition has merit—namely, his unconditional freedom.’” Id. (quoting 

Poodry v. Tonawanda Band of Seneca Indians, 85 F.3d 874, 899–900 (2d Cir. 1996)).4  

                                                      
4 The New Mexico court that chose to transfer this case to this district considered Toya in its 
order of transfer but declined to follow its reasoning, as it believed Poodry (which did not 
address a challenge to present physical confinement) was inapposite. Doc. 1 at 4–5. But as noted 
above, the New Mexico court did not consider whether, when a petitioner challenges both his 
present physical confinement in one jurisdiction and the legality of an underlying conviction in 
another, there may be more than one appropriate respondent to the petition.  
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 A number of other courts have reached the same conclusion in a similar context: habeas 

petitions under 28 U.S.C. § 2254, which challenge state convictions rather than tribal ones. 

These cases have persuasive force both because § 2254 (like § 1303) permits a prisoner to 

challenge the legality of an underlying sentence or conviction (versus its execution), and because 

in both types of habeas actions, one sovereign is reviewing actions taken by another. See Poodry, 

85 F.3d at 892 (“Courts thus appear to look to the development of law under 28 U.S.C. § 2254 

for guidance as to whether habeas relief is available in such matters under § 1303.”); Liska v. 

Macarro, No. 08-cv-1872-IEG POR, 2010 WL 3718300, at *2 n.4 (S.D. Cal. Sept. 17, 2010) 

(same); Weatherwax on Behalf of Carlson v. Fairbanks, 619 F. Supp. 294, 296 n.2 (D. Mont. 

1985) (“This court has consistently found the law which has developed with respect to actions 

for habeas corpus relief under 28 U.S.C. § 2254 to be applicable by analogy to actions founded 

upon 25 U.S.C. § 1303.”). 

In § 2254 cases where a petitioner housed in a federal facility challenges the legality of a 

state conviction or sentence, courts have reasoned that the state officials should be named as 

respondents. For example, in Al-Amin v. Davis, the petitioner had been convicted of murder in 

the state of Georgia, but was serving his life sentence at the federal Administrative Maximum 

(ADX) facility in Florence, Colorado pursuant to a contractual agreement between Georgia and 

the federal Bureau of Prisons (“BOP”). No. 12-cv-01197-BNB, 2012 WL 1698175, at *1 (D. 

Colo. May 15, 2012). He filed a habeas petition challenging the underlying state conviction in 

the District of Colorado and named the warden of the ADX as a respondent. The court 

acknowledged Padilla’s “immediate custodian” rule but determined that, because the ADX was 

only housing the petitioner pursuant to a contract with Georgia, the warden “d[id] not ‘exercise 
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legal control with respect to the challenged custody.’” Id. at *3 (citing Padilla, 542 U.S. at 438). 

Under these circumstances, “the Georgia Department of Corrections [wa]s Petitioner’s ‘true 

custodian.’” Id. (citation omitted). See also Cruz-Rivera v. O’Brien, 2016 U.S. Dist. LEXIS 

27577, *20 (“Petitioner is a ‘boarder’ at U.S.P. Hazelton, and his custody at that institution is 

controlled by Warden O’Brien only insofar as he is directed by the Commonwealth of Puerto 

Rico. . . . Respondent is more properly identified as the Board of Parole for the Commonwealth 

of Puerto Rico.”); Holder, 749 F. Supp. 2d at 648 (holding that because “[t]he only connection 

between Petitioner’s Pennsylvania state-court conviction and Michigan is that Petitioner is 

housed in Michigan pursuant to a contractual agreement,” “common sense” dictated the matter 

should be directed to a Pennsylvania respondent); Downer v. Cramer, No. 2:09CV106-P-A, 2009 

WL 2922996, at *2 (N.D. Miss. Sept. 2, 2009) (“The appropriate respondent to Downer’s habeas 

petition is the State of California. . . . The only connection between this matter and the State of 

Mississippi is that the Petitioner is fortuitously housed here by contractual agreement.”); 

Carballo v. LaManna, No. CA805-3276-GRA-BHH, 2006 WL 3230761, at *2 (D.S.C. Nov. 6, 

2006) (concluding even in the context of a § 2241 petition that “[t]he sole connection the 

petitioner has with this Court is that he is incarcerated at FCI Edgefield under 18 U.S.C. 

§ 5003. . . . The uniqueness of this situation provides a substantial basis for departing from the 

immediate custodian rule.”).5 

                                                      
5 Courts in these cases transferred the habeas petitions to the jurisdictions where the “true 
custodians” resided. See Martin, 2012 WL 3316830, at *2. However, because this case has 
already been transferred from the District of New Mexico, and acknowledging that the question 
of the “proper respondent” under 25 U.S.C. § 1303 is an open one, Respondent is not seeking 
transfer of this matter back to New Mexico. See Christianson v. Colt Indus. Operating Corp., 
486 U.S. 800, 816 (1988) (“[T]ransferee courts that feel entirely free to revisit transfer decisions 
of a coordinate court threaten to send litigants into a vicious circle of litigation.”).  
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This case is similar: Petitioner is in a federal facility, but his challenge is to a tribal 

conviction. He is being housed at the Chief Ignacio Justice Center according to the BIA’s 

agreement with the Kewa Pueblo. See Ex. 1. The warden of the detention center has no authority 

to effectuate any relief beyond Petitioner’s physical release. It is tribal officials who have an 

interest in defending the conviction Petitioner seeks to challenge.  

Accordingly, the Court should enter an order directing Petitioner to amend the Petition 

and join the proper tribal officials as respondents in this action. Other courts faced with similar 

circumstances have ordered such relief. See Talk, 2017 U.S. Dist. LEXIS 129915, at *6 (ordering 

petitioner to amend his petition and join at least one Santa Ana Pueblo tribal official as a 

respondent); Toya, 2017 WL 3172822, at *1 (ordering joinder pursuant to Fed. R. Civ. P. 19 and 

granting tribal habeas petitioner leave to amend and join a proper tribal official as respondent).  

Fed. R. Civ. P. 19(a)(1)(B)(i) itself supports this relief.  While the Federal Rules of Civil 

Procedure do not necessarily apply in habeas corpus actions, this Court may look to them for 

guidance where appropriate. See Fed. R. Civ. P. 81(a)(4) (providing that the Federal Rules of 

Civil Procedure may apply where the habeas practice “has previously conformed to the practice 

in civil actions”). Here, Federal Rule of Civil Procedure 19 supports joinder. The tribal officials 

are so situated that disposing of this habeas petition in their absence will, as a practical matter, 

“impair or impede [their] ability to protect [their] interest.” See Fed. R. Civ. P. 19(a)(1)(B). In 

the alternative, the Court should at least require Petitioner to provide notice of this action to 

Kewa tribal officials and give them an opportunity to intervene as appropriate.  
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III. The petition’s merits should be addressed by tribal officials. 

As it stands, the only relief Respondent can provide is Plaintiff’s release from custody. 

While Respondent has no independent interest in continuing to detain Petitioner, he 

acknowledges that Petitioner is being held pursuant to a facially valid tribal court judgment. See 

Doc. 1-3 at 3 (Arraignment & Judgment). To Respondent’s knowledge, no tribal official has 

been served with this Petition, and the tribe has had no opportunity to defend the underlying 

judgment or sentence. Principles of fairness counsel that tribal officials should be joined in this 

action (or at a minimum, provided notice) before further steps are taken. The legality of the 

detention should be addressed, in the first instances, by tribal officials.  

CONCLUSION 

 For the foregoing reasons, Respondent respectfully requests that the Court order 

Petitioner to amend the Petition to join the appropriate Kewa Pueblo officials as respondents, or 

to otherwise provide them with notice of the Petition, so that tribal officials may defend the 

legality of the underlying sentence and conviction if they choose.  

Respectfully submitted on September 21, 2017. 

       ROBERT C. TROYER 
       Acting United States Attorney 
 
       s/ Lauren Dickey  
       Lauren M. Dickey 
       Assistant United States Attorney 
       United States Attorney’s Office 
       1801 California Street, Suite 1600 
       Denver, CO 80202 
       Telephone: 303-454-0100 
       E-mail: lauren.dickey2@usdoj.gov 
        

Attorney for Respondent  
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CERTIFICATE OF SERVICE 
 
I hereby certify that on September 21, 2017, I electronically filed the foregoing with the 

Clerk of Court using the ECF system which will send notification of such filing to the following 
email addresses: 
 
 Barbara Creel 
 Southwest Indian Law Clinic 
 UNM School of Law MSC11 6070 
 1 University of New Mexico 
 Albuquerque, NM 87131-0001 
 

s/ Lauren Dickey  
United States Attorney’s Office 
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