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Introduction 

Given the shifting positions of Defendant Village of Hobart (“Village”), it is important at 

the outset to recall the undisputed facts and the Village’s allegations. The Oneida Nation 

(“Nation”) has conducted an annual Big Apple Fest on the Oneida Reservation since 2009. Pl. 

Oneida Nation’s Statement of Proposed Undisputed Material Facts (“Nation’s Proposed Facts”) 

¶ 52 (ECF 93); Def.’s Resp. to Pl.’s Statement of Proposed Undisputed Material Facts 

(“Village’s Responses”) ¶ 52 (ECF 101). The Village adopted its amended Special Permit 

Ordinance (“Ordinance”), which regulates persons’ conduct of “special events” and defines 

“person” to include governments, in 2016. Joint Stipulated Statement of Material Facts 

(“Stipulated Facts”) ¶ 17, Ex. 1, Ordinance (ECF 90, 90-1). The 2016 Big Apple Fest activities, 

including apple picking, cultural events, food and produce vendors, and tours of historic Oneida 

homes, took place on parcels held in trust by the United States for the Nation. Nation’s Proposed 

Facts ¶ 53 (ECF 93); Village’s Responses ¶ 53 (ECF 101); Stipulated Facts ¶ 16 (ECF 90). In 

addition, parking and apple-picking took place on fee lands owned by the Nation and located 

within the Oneida Reservation. Nation’s Proposed Facts ¶ 54 (ECF 93); Village’s Responses ¶ 

54 (ECF 101). The Nation also temporarily rerouted traffic for the 2016 Big Apple Fest in 

accordance with a permit which it obtained from the Wisconsin Department of Transportation 

and Brown County Public Works Director. Stipulated Facts ¶ 20 (ECF 90). The Nation declined 

to apply for a permit under the Ordinance to conduct its 2016 Big Apple Fest and the Village 

issued a citation against the Nation as a result. Stipulated Facts ¶¶ 18, 23 (ECF 90).  

In response to the Nation’s suit challenging the Village’s authority to impose its 

Ordinance, the Village alleged broad defenses: that the Oneida Reservation was not created as a 

commonly held Reservation under the Treaty of 1838, 7 Stat. 566; that the Oneida Reservation 

was later diminished or disestablished, even if created in 1838 as commonly held; that the Nation 

Case 1:16-cv-01217-WCG   Filed 09/28/18   Page 4 of 34   Document 116



2 
 

was not eligible for land-in-trust under the Indian Reorganization Act (“IRA”) and trust parcels 

upon which Big Apple Fest activities took place were not validly held in trust; and that the 

Village’s interest in protecting the health, welfare, and safety of its citizens justified the 

imposition of the Ordinance on the Nation, even if the Big Apple Fest occurred within an extant 

Reservation. Def.’s Am. Answer & Affirmative Defenses to Pl.’s Am. Compl. ¶¶ 4, 8 

(Affirmative Defenses), ¶¶ 24-26 (First Cause of Action) (ECF 108). 

Now, the Village has significantly narrowed the bases of its claimed authority to impose 

the Ordinance upon the Nation. The Village makes a half-hearted attempt to support its land-

held-in-severalty construction of the Treaty of 1838, ironically based upon the claimed 

understanding of the Oneidas. Def.’s Br. in Opp. to Pl.’s Mot. for Summ. J. (“Village’s Opp. 

Br.”) 4-8 (ECF 102). But the Oneida individuals discussed by the Village were not the 

representatives of the Nation who negotiated and executed the Treaty of 1838, and the Village  

erroneously dismisses the United States’ understanding of the Treaty, confirmed by the Supreme 

Court, as creating a Reservation held in common. Part I, below. Further, the Village now insists 

that whether the Oneida provision of the 1906 appropriations act had the claimed effect of 

diminishing or disestablishing the Reservation is a question of law upon which the Court does 

not need expert opinion or analysis of subsequent history.1 Village’s Opp. Br. 10-28 (ECF 102). 

But the Village persists in applying the incorrect legal standard and now chooses to ignore an 

overwhelming historical record that the Reservation has not been diminished or disestablished. 

Part II, below. Further, the Village now concedes that the IRA applies to the Nation and insists 

that it is entitled to impose its Ordinance (erroneously characterized by it as a land-use 

                                                           
1 The Village’s current position is directly contrary to the one it took earlier in this 

litigation, i.e., that extensive discovery regarding the Reservation’s history, as elucidated by 

experts, was necessary to assist this Court in construing the 1906 Oneida provision. Def.’s Mem. 

in Supp. of Mot. to Allow Time for Disc. Under Rule 56(d), at 12 (ECF 34). 
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regulation) on the Nation in the interest of regulating the parking and apple-picking, the only Big 

Apple Fest activities that took place on the Nation’s fee lands. Village’s Opp. Br. 38-52 (ECF 

102). Because the Ordinance is not a land-use regulation, none of the authority cited by Village 

supports its imposition of the Ordinance on the Nation. Part III, below. Finally, the Village 

admits that “at first blush” it appears that the Nation has sovereign immunity from the Village’s 

counter-claim for money damages. Village’s Opp. Br. 53 (ECF 102). In fact, the Nation’s 

immunity precludes the Village’s claim for money damages not only at first blush, but as a 

matter of law. Part IV, below. 

In the end, the Village insists that the health, safety, and welfare of its residents require 

the imposition of its Ordinance upon the Nation to ensure that apples are safely picked and cars 

are safely parked, the only activities that occurred on the Nation’s fee land, and to ensure 

compliance with the road-closure permit. But nothing in the terms of the Ordinance or the 

Village’s attempt to impose its Ordinance bears out these distinctions or parses out these 

interests. The Nation’s motion for summary judgment should be granted and the Village’s 

motion for summary judgment should be denied.  

I. The Village’s construction of the Treaty of 1838 is faulty because it relies upon the 

views of individual Oneidas, not Nation leaders or signatories to the Treaty of 1838, 

and ignores the United States’ long-held view. 

The Village complains that the Nation relies on “extrinsic evidence,” not the language of 

the Treaty of 1838 or the Nation’s understanding of the Treaty, as required by governing canons 

of construction. Village’s Opp. Br. 5 (citing Minnesota v. Mille Lacs Band of Chippewa, 526 

U.S. 172 (1999)) (ECF 102). But the Village ignores the textual arguments made by the Nation, 

relies on the views of individual Oneidas who did not negotiate or execute the Treaty of 1838 or 

otherwise represent the Oneida majority view, and overlooks the long-standing view of the 

United States that the Treaty of 1838 created an Oneida Reservation held in common by the 
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Nation. For all these reasons, the Village is altogether wrong that the Oneida Reservation created 

in 1838 was held in severalty by individual tribal members. 

A. All the relevant evidence shows that the Treaty of 1838 created a Reservation 

held in common by the Nation, not one held in severalty by tribal members. 

The Village truncates the holding in Minnesota v. Mille Lacs Band, 526 U.S. 172 (1999), 

to limit relevant evidence for treaty construction purposes to the understanding of the signatory 

tribe. In fact, the Court directed that, in construing Indian treaties, courts “look to the history of 

the treaty, the negotiations, and the practical construction adopted by the parties.” Mille Lacs, 

526 U.S. at 196. As one of the parties to the treaty, the understanding of the tribal signatory is 

relevant, as is that of the federal negotiators, to determine the purpose of the treaty and construe 

its terms. Id. at 197-98. As a result, the United States’ long-held view of the Treaty as creating a 

Reservation held in common by the Nation cannot be ignored, as the Village proposes.2  

Similarly, the Village errs in ignoring the history leading up to the Treaty of 1838. As the 

Nation has already demonstrated, that history includes a protracted negotiation among the United 

States, the Menominee, and the Oneida regarding a relocation of the Oneida from New York to 

ceded Menominee territory. See Pl. Oneida Nation’s Mem. of Law in Supp. of Mot. for Summ. J. 

(“Nation’s Memorandum”) 14-16 (ECF 95).3  This negotiation made clear that the Menominee 

                                                           
2 The Village declines to address decades of United States’ treatment of the Oneida 

Reservation as one held in common by the Nation, claiming it is irrelevant to the Oneidas’ 

understanding. Village’s Opp. Br. 5 (ECF 102). But as noted above, the United States’ 

understanding of the Treaty is just as relevant as the Oneidas’ understanding. And even the 

Village’s own expert admitted that “the BIA regarded the land area as being held in common.” 

Dec. of Paul R. Jacquart in Opp. to Def.’s Mot. for Summ. J. (“Second Jacquart Dec.”), Ex. 7, 

Greenwald Dep. Excerpt at 54 (ECF 105-7). 
3 Because of this history, the tenure of the Menominee Tribe is directly related to the 

tenure of the Oneida Reservation, despite the Village’s efforts to dismiss Menominee treaties and 

land tenure. See Village’s Opp. Br. 5 n.3 (ECF 102). Courts have held that the Menominee 

Reservation was territory subject to tribal, not state governance: “The Menominees say that the 

language ‘to be held as Indians [sic] lands are held’ grants them an unqualified right to hunt and 

fish on the reservation in their own way free from all outside regulation or control. We think they 
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tract was intended to be a permanent home for the New York tribes, including Oneida, that those 

homes would be Indian lands held in common just as the Menominee Tribe held its land. 

Menominee Tribe, 391 U.S. at 406 n.2. 

 The so-called “Oneida understanding” claimed by the Village is not inconsistent with the 

construction of the Treaty as creating a commonly held reservation. See Village’s Opp. Br. 6-7 

(ECF 102). There was, indeed, an effort by individual Oneidas to effectively trade in their 

participation in the Oneida Reservation in favor of more land elsewhere and, in the process, these 

individual Oneidas asserted a right to 100 acres of the Reservation in severalty.4 But these 

individuals did not represent the Oneida Nation, either before or at the negotiation of the Treaty 

of 1838. The principal Nation leaders who drove the decades-long effort to establish a tribal 

home in Wisconsin and who negotiated and executed the Treaty of 1838 were Daniel Bread and 

Jacob Cornelius. Dec. of Paul R. Jacquart in Supp. of Pl. Oneida Nation’s Mot. for Summ. J. 

(“First Jacquart Dec.”), Ex. 13, Treaty with the Oneida, 1838, 7 Stat. 566 (identifying Henry 

Powles, John Denny, Adam Swamp, Daniel Bread and Jacob Cornelius as Oneida signatories.) 

(ECF 92-13).5 The Nation, as represented by these negotiators and treaty signatories, intended to 

                                                           

are right.” Menominee Tribe of Indians v. U.S., 388 U.S. 998, 1002 (Ct. Cl. 1967) (citing State v. 

Sanapaw, 21 Wis. 377, 124 N.W. 2d 41 (1963)). The tribal right to hunt and fish was immune 

from state regulation because the treaty created a reservation held in common and governed by 

the tribe; there is no authority for pre-empting state regulatory authority in the absence of 

traditional Indian country, held in common and governed by the tribe. And the Supreme Court 

agreed with this common-sense construction of this treaty language in Menominee Tribe v. 

United States, 391 U.S. 404, 406 (1968). Contrary to the Village’s claims, the Supreme Court did 

not “overturn” Sanapaw at footnote 2 in its decision. Village’s Opp. Br. 5 n.3 (ECF 102). 

Instead, the Supreme Court cited the Sanapaw case favorably for reaching the same construction 

of the “to be held as Indian lands” language.  
4 The principal documents reflecting this effort consistently identify the following 

Oneidas, sometimes describing themselves as “chiefs” and other times not: John Anthony, 

Thomas King, Hanyost Smith, Thomas James, and Henry Bear. Dec. of Frank W. Kowalkowski 

in Resp. to Pl.’s Mot. for Summ. J. (“Second Kowalkowski Dec.”), Exs. 3 and 4. 
5 Daniel Bread was the established leader of the Christian Party of Oneidas and Jacob 

Cornelius was the recognized leader of the Orchard Party of Oneidas. They worked together 
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establish a permanent home in Wisconsin held under the same tenure as the Menominee 

Reservation, that is, held in common. First Jacquart Dec., Ex. 2, Nov. 15, 2017 Hoxie Report at 

31-47 (ECF 92-2). Further, it appears that the individual Oneidas who argued for a divisible 

interest in the Reservation understood that the Reservation was held in common but sought to 

separate out and exchange their interest therein for land in severalty elsewhere. For example, in 

1844, these same individuals petitioned Congress, referred to the tract in the Treaty that had been 

surveyed “& is, by them, now held in Common,” and requested the opportunity to “sell out” so 

that they could emigrate elsewhere. Third Jacquart Dec., Ex. 3, Memorial to Congress by Oneida 

Indians at ON-EDM00255.6  

Finally, the Village makes a grammatical argument that Article 3 of the Treaty confirmed 

the parties’ understanding that Article 2 created multiple reservations in favor of individual 

Oneidas. Village’s Opp. Br. 7 (ECF 102). Article 2, which created the Reservation, referred to a 

“tract” in the singular. First Jacquart Dec., Ex. 13, Treaty with Oneida, 1838, 7 Stat. 566 (ECF 

92-13). Article 3, though, which directed that the Reservation created in Article 2 would be 

surveyed as soon as practicable, referred to plural “tracts.” Id.7 Surely the best evidence of 

                                                           

cooperatively and by 1836 had put their representation and agreement to work together in 

writing. Dec. of Paul R. Jacquart in Supp. of Pl. Oneida Nation’s Reply Mem. in Supp. of Pl.’s 

Mot. for Summ. J. and in Opp. to Def.’s Mot. for Summ. J. (“Third Jacquart Dec.”), Ex. 2, 

Excerpt from Chief Daniel Bread and the Oneida Nation of Indians of Wisconsin at ON-

HOX00502. 
6 Commissioner of Indian Affairs Crawford evidently also understood these events as an 

effort to “sell out” their undivided interests in the Oneida Reservation, not that the Reservation 

was not held in common: “The first Christian party of Oneida, at Green bay, is split in opinion on 

various subjects, among which is emigration, and the respective divisions headed by active 

chiefs. The emigrating party amount at present to 182, and their proportion of the lands, held in 

common, is upwards of 18,000 acres. This property they desire to sell to the United States, and, it 

is understood, both parties will join in this cession, by which they will severally be rid of the 

difficulties that disturb them.” Third Jacquart Dec., Ex. 4, 1839 ARCIA at VH0016602 

(emphasis added). 
7 The Village overlooks that Article 4 of the Treaty also referred to the tract reserved in 

Article 2 in the singular. As a result, the most that can be said about the apparently casual use of 
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whether Article 3 intended the survey to create multiple reservations of 100 acres each is the 

survey directed by the same article. The survey was done in December 1838, obviously close in 

time to the Senate ratification and presidential proclamation of the Treaty. II Kapp. 517 

(proclaimed May 17, 1838). It is undisputed that this survey and its field notes show a single 

tract, or Reservation, set aside in Article 2. Nation’s Proposed Facts ¶ 10 (ECF 93); Village’s 

Responses ¶ 10 (ECF 101). Soon afterwards, the Commissioner of Indian Affairs reported to the 

Secretary of War that the terms of the Treaty of 1838 had been carried out, including “a survey 

or plat showing the entire Indian reservation at 65,400 acres.” Nation’s Proposed Facts ¶ 11 

(ECF 93); Village’s Responses ¶ 11 (ECF 101). Commissioner Crawford also observed, “[a]t 

first blush, it would seem that we covenanted to survey the several tracts, but upon consideration 

I am satisfied that it is not so,” and the whole duty, including the survey, had been “discharged 

with ability and fidelity, and . . . agreeably and satisfactorily to the Oneidas.” Id.8 Thus, both the 

Nation and the United States agreed that the survey of a single tract reflected the parties’ under-

standing of the Treaty. It is not surprising, then, that the United States consistently thereafter 

treated the Reservation as one held in common. Nation’s Memorandum 18-21 (ECF 95). 

B. Events leading up to, and the Court’s opinion in United States v. Cook, 

confirm that the Oneida Reservation was held in common. 

The Village attempts to minimize the significance of the Supreme Court’s decision in 

United States v. Cook, describing it as about “the cutting of timber [from the Reservation] for no 

                                                           

the singular in two articles and the plural in another is that this grammatical difference creates an 

ambiguity, one that must be resolved in favor of the Nation. See Mille Lacs, 526 U.S. at 200. 
8 This February 1839 letter by Commissioner Crawford indicating his “consideration” of 

the issue was written after the three Crawford letters relied upon by the Village evidencing a 

possible land-held-in-severalty construction of the Treaty. Defendant Village of Hobart’s Local 

Rule 56 Statement of Additional Proposed Undisputed Material Facts in Opposition to Plaintiff’s 

Motion for Summary Judgment (“Village’s Add. Proposed Facts in Opp.”) ¶¶ 5, 7, 10 (ECF 

100). 
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reason other than its sale.” Village’s Opp. Br. 8 (ECF 102). But the events leading up to that 

decision and the Court’s opinion demonstrate the Village’s error. Both confirm that the 

Reservation was held in common, not in severalty by individual Oneida members.  

Almost immediately after the Treaty of 1838, the tribal leadership and the United States 

confronted the problem of unauthorized logging on the Reservation by individual tribal 

members. Tribal protests over these cuttings continued over a period of years, see generally 

Third Jacquart Dec., Ex. 5, Oneida Tribe of Indians of Wis. v. United States, 12 Ind. Cl. Comm. 1 

(Docket No. 159) (Dec. 6, 1962), and eventually reached Congress. In 1868, the Secretary of the 

Interior reported to Congress “in relation to prohibiting Oneida Indians from cutting and 

removing timber from the common lands of the tribe.” Id., Ex. 6, Letter of the Sec’y of Interior, 

VH0008784-86. The report made plain that the Reservation was “common property” that could 

not be disposed of by individual tribal members and described various actions taken by Indian 

agents to curb the practice. Id. Eventually, the United States’ efforts culminated in United States 

v. Cook. Id., Ex. 5 at VH0008597.9  

 Cook was a replevin action by the United States to recover the value of timber cut by 

individual Oneidas on the Reservation and sold to a non-Indian off the Reservation. The 

principal question was whether the United States could maintain the action, 86 U.S. at 592, and 

the answer turned on the nature of the Oneida tenure. The Court determined that the United 

                                                           
9 In Docket 159, the Oneida Tribe filed a claim against the United States for its losses 

resulting from the illegal cutting of timber on the Reservation before the Cook decision. The 

Indian Claims Commission held that the Reservation was, indeed, tribal property, relying 

specifically on the Treaty language that the Reservation was to be held as other Indian lands are 

held. Id. at VH0008600. But the Commission held that the facts did not amount to a breach of 

the fair-and-honorable-dealings clause of the Indian Claims Commission Act. Id. at VH0008610. 

On appeal, the Court of Claims affirmed that the Treaty language “to be held as Indian lands are 

held” equated the Oneida Reservation tenure with that of other Indian reservations, that is, as 

tribal property. Oneida Tribe of Indians of Wis. v. United States, 165 Ct. Cl. 487, 491 (Ct. Cl. 

1964).  
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States held the fee subject to the Oneidas’ right of occupancy and described the right of 

occupancy, or tenure, as follows: 

This is the title by which other Indians hold their lands. It was so decided by this 

court as early as 1823, in Johnson v. McIntosh. The authority of that case has 

never been doubted. The right of the Indians to their occupancy is as sacred as 

that of the United States to the fee, but it is only a right of occupancy. 

*** 

The Indians have the same rights [as a tenant for life] in the lands of their 

reservations. 

Id. at 593. The Supreme Court’s decision in Johnson v. McIntosh, 21 U.S. 548 (1823), is the 

classic exposition of aboriginal or Indian title, which refers to tribes’ collective right to occupy 

and use the land. Cohen’s Handbook of Federal Indian Law (2012 ed.), § 15.04[2]. 

The parties’ briefs in Cook confirm that the case absolutely turned on the nature of the 

Nation’s tenure in the Reservation and the United States’ interest therein, all to determine 

whether the United States had sufficient interest in the Reservation to maintain the action. 

Relying on the Treaty language “to be held as other Indian lands are held,” the defendant insisted 

that the United States had no interest in Indian title, and that the ownership and manner of use of 

Indian title were vested solely in the Indians. Third Jacquart Dec., Ex. 8, Defendant’s Brief and 

Argument, United States v. Cook, 81 U.S. 591 (1873) at 2-5. The United States argued that the 

timber was neither “cultivated or occupied in severalty,” but was held in its original condition as 

“Indian land.” Id., Ex. 7, Brief for the United States, United States v. Cook, 81 U.S. 591, at 3. As 

a result, the United States’ first argument was that the Oneidas held a right of occupancy only, 

“that right being vested in the tribe, and not in individuals.” Id. at 4 (emphasis in original). The 

United States went on to acknowledge that “the Executive is authorized to confer rights to lands 

upon members of tribes, in severalty . . . [b]ut here the land is Indian land under its original 

character.” Id. (emphasis in original). 
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Thus, the tenure of the Reservation as commonly held was central to the Cook case. The 

Village cannot escape the Cook case, just as it cannot escape the relevance of the creation and 

overwhelming and long-standing federal treatment of the Reservation as commonly held land.  

II. The Village argues for a standard of de facto diminishment or disestablishment, 

even though the de facto standard has been rejected by the Supreme Court and by 

Congress in the statutory definition of Indian country. 

Representing the 1906 Oneida provision as just expediting the intent to diminish or 

disestablish the Reservation it finds in the General Allotment Act (“GAA”), the Village 

disregards all precedent to the contrary and insists upon de facto diminishment or 

disestablishment of the Reservation resulting from allotment. Village’s Opp. Br. 18-28 (ECF 

102). The Village attempts to square its analysis with contrary Supreme Court authority by 

inserting a qualification that does not appear in those cases. Id. at 23 (“As noted above, however, 

the Village acknowledges that the Supreme Court has held that the mere act of allotment does 

not terminate the reservation status of land so long as it remains in trust.”) (emphasis added). 

The Village’s de facto diminishment/disestablishment theory cannot be reconciled with the 

actual analysis and holding in Supreme Court cases, is contrary to the Indian country statute, and 

is not supported by Wisconsin v. Stockbridge-Munsee Community, 554 F.3d 657 (7th Cir. 2009).  

A. The Solem/Parker standard specifically precludes diminishment or 

disestablishment based upon change in title alone. 

Without citing any authority for the proposition,10 the Village attempts to avoid the 

Solem/Parker11 standard in its affirmative defense that the Oneida Reservation was diminished or 

                                                           
10 As the Nation has already established, there is authority indicating that the standard 

applies, whether or not the claimed intent of Congress to alter reservation boundaries is found in 

a surplus lands act or elsewhere. Nation’s Opp. Br. 17-18 (ECF 104). The Village neither 

distinguishes these cases nor argues that they are erroneous. 
11 The Village studiously avoids Nebraska v. Parker, 136 S. Ct. 1072 (2016), stating only 

that the Court did not foreclose reliance on the third factor, that is, demographic data and the 

United States’ subsequent treatment of the reservation. Village’s Opp. Br. 12 n.5 (ECF 102). But 
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disestablished. Village’s Opp. Br. 15-17 (ECF 102). Remarkably, it insists that, if applicable, the 

Solem/Parker standard does not require an explicit or unequivocal indication of Congress’ intent 

to alter reservation boundaries. Id. at 11-14. The Village is desperate to avoid Solem and Parker 

because they foreclose its defense of de facto diminishment or disestablishment untethered to 

any legislative intent to alter Reservation boundaries.  

In light of the Village’s allegation that the Nation has distorted those cases, see id. at 11, 

the better course is to allow the Supreme Court to speak for itself as to the governing standard:  

The framework we employ to determine whether an Indian reservation has been 

diminished is well settled. Id. [citing Solem v. Bartlett], at 470-472, 104 S. Ct. 1161. 

‘[O]nly Congress can divest a reservation of its land and diminish its boundaries,’ 

and its intent to do so must be clear. Id. at 470, 104 S. Ct. 1161. To assess whether 

an Act of Congress diminished a reservation we start with the statutory text, for 

‘[t]he most probative evidence of diminishment is, of course, the statutory language 

used to open the Indian lands.’ Hagen v. Utah, 510 U.S. 399, 411, 114 S.Ct. 958, 

127 L.E.2d 252 (1994). Under our precedents, we also ‘examine all the 

circumstances surrounding the opening of a reservation,’ Id. at 412, 114 S.Ct. 958. 

Because of ‘the turn-of-the-century assumption that Indian reservations were a 

thing of the past,’ many surplus land Acts did not clearly convey ‘whether opened 

lands retained reservation status or were divested of all Indian interests.’ Solem, 

supra, at 468, 104 S.Ct. 1161. For that reason, our precedents also look to any 

‘unequivocal evidence’ of the contemporaneous and subsequent understanding of 

the status of the reservation by members and nonmembers, as well as the United 

States and the State of Nebraska. South Dakota v. Yankton Sioux Tribe, 522 U.S. 

329, 351, 118 S.Ct. 789, 139 L.E.2d 773 (1998). 

*** 

Finally, we consider both the subsequent demographic history of opened lands, 

which serves as ‘one additional clue as to what Congress expected would happen 

once land on a particular reservation was opened to non-Indian settlers,’ Solem, 465 

U.S. at 472, 104 S. Ct. 1161 as well as the United States’ ‘treatment of the affected 

areas, particularly in the years immediately following the opening,’ which has 

‘some evidentiary value,’ id., at 471, 104 S.Ct. 1161. Our cases suggest that such 

evidence might ‘reinforc[e]’ a finding of diminishment or nondiminishment based 

on the text. Mattz, 412 U.S., at 505, 93 S.Ct. 2245; see also, e.g., Rosebud Sioux 

Tribe v. Kneip, 430 U.S. 584, 604-605, 97 S.Ct. 1361, 51 L.E.2d 660 (1977) 

(invoking subsequent history to reject a petitioner’s ‘strained’ textual reading of a 

                                                           

the Court plainly said that the third factor alone cannot support a finding of diminishment or 

disestablishment, rejecting the de facto diminishment that the Village proposes here. Parker, 136 

S. Ct. at 1082. 
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congressional Act). But this Court has never relied solely on this third consideration 

to find diminishment. 

 

Parker, 136 S. Ct. at 1078-79, 1081. The analysis of Solem expressly adopted by the Court in 

Parker must also be acknowledged. After noting that the Court had never “been willing to 

extrapolate from this expectation [the imminent demise of reservations] a specific congressional 

purpose of diminishing reservations with the passage of every surplus land act,” Solem v. 

Bartlett, 465 U.S. 463, 469 (1984)), the Court went on to describe the governing inquiry: 

Our precedents in the area have established a fairly clean analytical structure for 

distinguishing those surplus land Acts that diminished reservations from those Acts 

that simply offered non-Indians the opportunity to purchase land within established 

reservation boundaries. The first and governing principle is that only Congress can 

divest a reservation of its land and diminish its boundaries. Once a block of land is 

set aside for an Indian reservation and no matter what happens to the title of 

individual plots within the area, the entire block retains its reservation status until 

Congress explicitly indicates otherwise. See United States v. Celestine, 215 U.S. 

278, 285 (1909). [footnote omitted] 

Diminishment, moreover, will not be lightly inferred. Our analysis of surplus land 

Acts requires that Congress clearly evince an ‘intent...to change...boundaries’ 

before diminishment will be found. Rosebud Sioux Tribe v. Kneip, supra, at 615.  

*** 

As our opinion in Rosebud Sioux Tribe demonstrates, however, see n.10, supra, 

explicit language of cession and unconditional compensation are not prerequisites 

for a finding of diminishment. When events surrounding the passage of a surplus 

land Act - particularly the manner in which the transaction was negotiated with the 

tribes involved and the tenor of legislative Reports presented to Congress - 

unequivocally reveal a widely held, contemporaneous understanding that the 

affected reservation would shrink as a result of the proposed legislation, we have 

been willing to infer that Congress shared the understanding that its action would 

diminish the reservation, notwithstanding the presence of statutory language that 

would otherwise suggest reservation boundaries remained unchanged. 

*** 

There are, of course, limits to how far we will go to decipher Congress’ intention 

in any particular surplus land act. When both an Act and its legislative history fail 

to provide substantial and compelling evidence of a congressional intention to 

diminish Indian lands, we are bound by our traditional solicitude for the Indian 

tribes to rule that diminishment did not take place and that the old reservation 

boundaries survived the opening. Mattz v. Arnette, 412 U.S. at 505; Seymour v. 

Superintendent, 368 U.S. 351 (1962). 
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Solem, 465 U.S. at 470-71, 472. As a result, the Nation fairly characterized the governing 

standard as requiring clearly expressed congressional intent to diminish the Reservation, which 

can be found in explicit statutory language or unequivocal evidence in the legislative history and 

contemporaneous circumstances.12 Nation’s Opp. Br. 18-26 (ECF 104).13 Absent clear evidence 

of Congress’s intent found in either the statute or surrounding circumstances, there can be no 

diminishment since the Court has never relied on the third factor — subsequent demographic 

history or treatment by the United States — to support a finding of diminishment on its own. Id. 

at 26-27 (citing Parker, 136 S. Ct. at 1081).14 Further, “no matter what happens to title to 

individual plots within the area,” reservation boundaries survive in the absence of a clear 

indication from Congress to alter those boundaries. Solem, 465 U.S. at 470. In short, the Court 

has never found diminishment without either statutory language or unequivocal surrounding 

circumstances indicating an intent to diminish.15 

                                                           
12 Hagen v. Utah, 510 U.S. 399 (1994), is consistent with the requirement of a statutory 

basis to support a finding of diminishment or disestablishment. Cf. Village’s Opp. Br. 28 (ECF 

102). The Court in Hagen simply held that restoring ceded land to the public domain is as much 

a statutory hallmark of an intent to alter reservation boundaries as is a cession of all tribal 

interests and payment of a sum certain for ceded land. Hagen, 510 U.S. at 412. 
13 Thus, the Nation did not propose that this Court limit its inquiry to an examination of 

the statutory text of the 1906 Oneida provision alone. Cf. Village’s Opp. Br. 12 (ECF 103). The 

Nation also examined the surrounding circumstances of the Oneida provision, but showed that 

they lacked the required unequivocal indication of a congressional intent to diminish. Nation’s 

Opp. Br. 24-26 (ECF 104). Neither did the Nation’s expert, Dr. Edmunds, examine the 

subsequent history of United States’ treatment for an “explicit act” diminishing the Reservation. 

Village’s Opp. Br. 14 n.7. Rather, Dr. Edmunds examined the record for evidence of the third 

factor under the governing standard, United States’ treatment of the area — the factor relied on 

almost exclusively by the Village — and found a record overwhelmingly in support of 

continuing Reservation status. Nation’s Opp. Br. 29-30 (ECF 104). 
14 Not only is the legal analysis in Parker inconsistent with the Village’s theory of de 

facto diminishment, but the facts are as well. There was no trust land on that reservation after 

1919 and tribal members constituted less than 2% of the population in the opened area. Smith v. 

Parker, 996 F. Supp. 2d 815, 827-28 (D. Neb. 2014), aff’d 136 S. Ct. 1072. Nonetheless, the 

Court refused the state’s invitation to find de facto diminishment. 
15 It is worth noting that, even in Rosebud, described by the Court in Solem as a case 

between the extremes of clearly termination and clearly lacking evidence of such intent, the 
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B. The Village fails to distinguish Supreme Court precedent refusing to find 

diminishment based upon allotment and its consequences. 

The Nation has already established that Supreme Court has rejected the Village’s theory 

of diminishment solely by change in title. Nation’s Memorandum 37-39 (ECF 95). The Village 

attempts to distinguish these cases, but is wrong in every instance, and in some instances 

approaches the limits of acceptable advocacy. 

1. United States v. Celestine. 

In Celestine, the Court held that neither allotment nor citizenship diminished the 

reservation in question. 215 U.S. at 285. The Village claims the holding is distinguishable 

because allotment of that reservation occurred under the terms of a treaty, not the GAA. 

Village’s Opp. Br. 23-24 (ECF 102). While true, this is a distinction that made no difference in 

the Court’s analysis. The Celestine Court adopted the reasoning in Eells v. Ross, 64 F. 417 (9th 

Cir. 1894), construing the GAA: “‘The act of 1887, which confers citizenship, clearly does not 

emancipate the Indians or abolish the reservations.’” Celestine, 215 U.S. at 287 (quoting Eells, 

64 F. at 420).16 As a result, the Supreme Court analysis applies equally to the GAA. Further, the 

Court’s lengthy deconstruction of various citizenship provisions was only necessary because the 

question before it was federal criminal jurisdiction over a murder on the reservation under the 

Major Crimes Act of 1885, which required that both the victim and alleged perpetrator be Indian. 

Id. at 284. There is nothing in that discussion indicating that the GAA had a different impact on 

reservation boundaries than the treaty allotment provisions in question there. Finally, the Court 

                                                           

Court found “that the circumstances surrounding the passage of the three Rosebud Act 

unequivocally demonstrated that Congress meant to diminish the Rosebud Reservation.” Solem, 

465 U.S. at 469 n.10. Thus, there is no case in which the Court found diminishment without 

reference to an act of Congress. 
16 The Eells court, and the Supreme Court in Celestine by its reliance on Eells, did not 

consider it significant that the reservation in question was allotted under a treaty rather than the 

GAA. Both courts plainly understood the GAA to leave reservation boundaries intact.  
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did not qualify its holding with “so long as it [the land] remains in trust.” See Village’s Opp. Br. 

23 (ECF 102). Because the Supreme Court did not qualify its conclusion, the Village’s attempt to 

so limit the Court’s analysis must be rejected. 

2. Seymour v. Superintendent of Washington State Penitentiary. 

In Seymour, the Court held that the purchase of parcels within the reservation by non-

Indians did not alter the reservation boundaries, citing the Indian country statute, 18 U.S.C. § 

1151. Nation’s Memorandum 38 (ECF 95). The Village insists that the Court merely held that 

the passage of title out of Indian ownership “after Congress enacted § 1151 (a) in 1948 . . . ” 

would not affect reservation status. Village’s Opp. Br. 24 (emphasis in original) (ECF 102). The 

Court said no such thing and the facts there do not support this limitation of the Court’s 

holding.17 

The act of Congress considered in Seymour was enacted in 1906 and implemented by a 

1916 presidential proclamation. 368 U.S. at 354. This act and proclamation both allotted and 

opened the reservation. Even though the events in question occurred well before 1948, the Court 

adopted the 1948 statutory definition of Indian country as determinative of whether the 

reservation “limits would be diminished by the actual purchase of land within it by non-Indians . 

. . ” Id. at 357. And there is no indication in the record there, either in the facts as summarized by 

the Supreme Court or the lower court’s decision, whether the fee title to the parcel in question 

passed into the hands of non-Indians before or after 1948. See Seymore v. Schneckloth, 55 Wash. 

2d 109, 346 P.2d 669 (Wash. 1959). That fact was not deemed relevant by the Court, was not 

                                                           
17 The Wisconsin Attorney General agrees with the Nation’s reading of Seymour as 

establishing “the principle for subsequent reservation disestablishment cases that reservation 

boundaries are not diminished solely by the transfer of trust land to fee title ownership.” Second 

Jacquart Dec., Ex. 38, Memorandum from Atty. Woloshin to Wis. Atty. Gen. La Follette (May 

31, 1984) (ECF 105-38). 
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referenced at all by the Court, and cannot be taken as a basis for ignoring the Court’s rejection of 

the Village’s theory. See also discussion below on the Indian country statute.18  

3. Mattz v. Arnette. 

In Mattz, the Court flatly rejected the proposition that allotment under the GAA 

diminishes a reservation. Nation’s Memorandum 37-38 (ECF 95). The Village attempts to avoid 

this conclusion by imposing a qualification not found in the Court’s opinion, that is, that 

reservation boundaries are not diminished by allotment “prior to the expiration of the trust 

period.” Village’s Opp. Br. 22 (ECF 102). But there are no facts in the record before the 

Supreme Court or lower courts indicating whether, or to what extent, trust periods for the 

relevant allotments had expired. Instead, the Court analogized the allotment provisions of the 

1892 Act in question to the GAA and held that it did not terminate the reservation. Mattz, 412 

U.S. at 496, 504. Similarly, allotment did not diminish the Oneida Reservation, regardless of 

when the trust period for any particular allotment expired.19 

C. The Indian country definition of reservation applies in this case, just as it has 

in every other diminishment/disestablishment case. 

The Village does not directly take on the issue but implies that the Indian country statute, 

18 U.S.C. § 1151(a), is not applicable to the continued existence of the Oneida Reservation. See 

Village’s Opp. Br. 25 n.13 (loss of Indian ownership before or after enactment §1151 in 1948 is 

determinative) (ECF 102); id. at 25 (§ 1151 was not retroactive); id. at 37 n.19 (§ 1151 only 

                                                           
18 The Village also attempts to minimize the significance of Seymour with a quote from 

Hydro Resources, Inc. v. U.S. E.P.A., 608 F.3d 1131, 1157 (10th Cir. 2010). But that case was 

about dependent Indian communities, or 18 U.S.C. § 1151 (b), not subsection (a) or reservations. 

608 F.3d at 1139. And the citation to Seymour there was about checker-boarding in general, not 

whether change in title alters reservation boundaries. 
19 The Village attempts to bolster its distinction of Mattz by referring again to the cases 

on diminishment of the Yankton Sioux Reservation. Village’s Opp. Br. 22 (ECF 102). But as the 

Nation has already demonstrated, those cases found diminishment squarely in the terms of a 

surplus land act, not the GAA or allotment. Nation’s Opp. Br. 12-14 (ECF 104). 

Case 1:16-cv-01217-WCG   Filed 09/28/18   Page 19 of 34   Document 116



17 
 

applicable to criminal cases). The Village is wrong.20 The Indian country statute does apply, just 

as it has in all diminishment/disestablishment cases without regard to the date that land was 

transferred to non-Indian ownership and without regard to whether the issue arose in a civil or 

criminal matter. 

The Supreme Court has explicitly held that the Indian country statute applies to 

determine the geographic reach of federal pre-emptive authority in the civil context as well as the 

criminal context. Okla. Tax Comm’n v. Sac & Fox Nation, 508 U.S. 114, 125 (1993); California 

v. Cabazon Band of Mission Indians, 480 U.S. 202, 208 n.5 (1987). Further, the Court has 

applied the Indian country statute in the specific context of civil actions alleging the 

diminishment or disestablishment of Indian reservations. DeCoteau v. Dist. Cnty. Court, 420 

U.S. 425, 427 n.2 (1975); Mattz, 412 U.S. at 483 (“Our decision in this case turns on the 

resolution of the narrow question whether the Klamath River Indian Reservation in northern 

California was terminated by Act of Congress or whether it remains ‘Indian country,’ within the 

meaning of 18 U.S.C. § 1151(a)”). And the Court applied the 1948 statutory definition in these 

cases, even though acts of Congress alleged to have altered reservation boundaries were enacted 

before 1948. Solem, 465 U.S. 463 (1892 act of Congress); DeCoteau, 420 U.S. 425 (1891 act of 

Congress); and Mattz, 412 U.S. 481 (1892 act of Congress).21  

Further, the Court employed the same interpretation of the term reservation even before 

Congress adopted the Indian country statute in 1948. As the Court explained in Celestine, the 

term reservation referred to any body of land set aside by Congress for a particular purpose, “and 

                                                           
20 This Court has already determined that the Indian country statute is applicable. ECF 66 

at 3-4. Under the law of the case doctrine, the Court should adhere to this determination unless 

the Village is able to demonstrate that it is erroneous. See Nation’s Opp. Br. 45 (ECF 104). 
21 The Court did not indicate in any of these cases whether title to the land in question 

passed into non-Indian ownership before or after 1948, indicating that the distinction is 

meaningless to the Court. 
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when Congress has once established a reservation all tracts included within it remain a part of the 

reservation until separated therefrom by Congress.” 215 U.S. at 285. Thus, while the term Indian 

country might have been tied to Indian title before 1948, the same was not true for the term 

reservation, and reservation status was not tied to Indian title either before or after 1948. See 

Solem, 465 U.S. at 470 (“Once a block of land is set aside for an Indian reservation and no matter 

what happens to the title of individual plots within the area, the entire block retains its 

reservation status until Congress explicitly indicates otherwise.”). 

As a result, none of the diminishment/disestablishment cases applying the Indian country 

statute do so retroactively. If Congress altered reservation boundaries before 1948, those altered 

boundaries were not restored by the Indian country statute. Rather, the Indian country statute, 

like the common law rule applied before 1948, simply precludes a finding that reservation 

boundaries were altered based solely on a change in title to parcels located within the 

reservation. Solem, 465 U.S. at 470; Celestine, 215 U.S. at 285. This rule is fatal to the Village’s 

de facto diminishment/disestablishment theory.22 

D. The allotment experience on the Oneida Reservation is completely different 

from that on the Stockbridge-Munsee Reservation. 

The Village claims that the Nation has failed to distinguish allotment of the Oneida 

Reservation from allotment of the Stockbridge-Munsee Reservation, the latter having been held 

disestablished by the Seventh Circuit in Wisconsin v. Stockbridge-Munsee Community, 554 F.3d 

657 (7th Cir. 2009). Village’s Opp. Br. 29-32 (ECF 102). Other than the happenstance that the 

                                                           
22 It bears emphasis that Parker flatly contradicts the Village’s theory. On the Omaha 

Reservation, there was not a single tract of trust land remaining in the opened area after 1919, 

coincidentally the same tipping point date claimed by the Village in the present case even though 

there was still trust land on the Oneida Reservation at that time. See Parker v. Smith, 996 F. 

Supp. 2d at 827-828. Yet, the Supreme Court held that the Omaha Reservation had not been 

diminished or disestablished. Parker, 136 S. Ct. at 1082. 

Case 1:16-cv-01217-WCG   Filed 09/28/18   Page 21 of 34   Document 116



19 
 

Stockbridge-Munsee allotment sections appeared in the same appropriations act of 1906 as the 

Oneida provision claimed by the Village to diminish the Oneida Reservation, there are no 

similarities between the Stockbridge and Oneida allotment experiences. And, of course, the 

happenstance of appearing in the same 58-page statute is meaningless. 

First, the court held the Stockbridge Reservation was disestablished by congressional acts 

beginning in 1871 and culminating in the 1906 Stockbridge sections, unlike the Village’s 

proposal to rest diminishment of the Oneida Reservation solely upon the much more limited 

1906 Oneida provision. See Nation’s Opp. Br.19-20 (describing limited terms and impact of the 

1906 Oneida provision) (ECF 104). The Stockbridge Reservation was created by an 1856 treaty  

which also directed that the reservation be surveyed and allotted to individual tribal members. 

554 F.3d at 660.23 It was diminished by act of Congress in 1871; in addition, and because of on-

going, deep divisions within the tribe, the 1871 act created two groups of tribal members, those 

who would effectively cash out of the tribe so that there was “a full surrender and 

relinquishment” of all tribal rights, and others who would retain tribal rights and receive 

allotments in the diminished reservation. Act of Feb. 6, 1871, 16 Stat. 404, at §§ 2, 5 and 8; 

Stockbridge, 336 F. Supp. 2d at 712-16. The 1871 act exacerbated internal tribal differences, 

though, and Congress considered multiple bills to finally resolve the matter, including possible 

termination of the tribe altogether. Stockbridge, 366 F. Supp. 2d at 717. Then, in 1893, Congress 

                                                           
23 In this regard, the Stockbridge Reservation was different from the Oneida Reservation 

even in its origins. The Stockbridge treaty simultaneously created the reservation and explicitly 

directed that it be allotted among tribal members. 11 Stat. 663, Article 2. The treaty further 

directed that the allotments be surveyed immediately and held in trust for a period of ten years. 

Id. at Article 3; see also Wisconsin v. Stockbridge-Munsee Cmty., 366 F. Supp. 2d 698, 706-08 

(E.D. Wis. 2004). But the allotments called for in the treaty were never made and the Office of 

Indian affairs, as a result, viewed the reservation as held in common. Id. at 709. By contrast, 

there was no allotment provision in the 1838 Treaty with the Oneida and the required survey, 

which was undertaken immediately, showed a single tract Reservation.  
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passed yet another act to adjust its relations with the tribe and relations among tribal members. 

Act of Mar. 3, 1893, 27 Stat. 744. This act restored some former members to tribal membership 

and directed that all tribal members who had received allotments in 1856 were to receive fee 

patents to their lands. Stockbridge, 366 F. Supp. 2d at 717. Problems persisted after 1893 and 

Congress again considered multiple legislative proposals, all intended to accomplish a complete 

and final settlement of all tribal affairs (including in some instances explicit termination of the 

tribe). Id. Finally, in 1906 Congress enacted a plan intended to operate “as a complete settlement 

of all obligations . . . due to said tribe . . . from whatever source the same may have accrued, 

whether under the [1856 treaty], any act of Congress, or otherwise . . . ”; it mandated the 

immediate transfer of fee patents to all allottees of the tribe. Act of June 21, 1906, 34 Stat. 325, 

382-83; Stockbridge, 554 F.3d at 661. Following a detailed examination of this history, the 

district court held that the Stockbridge Reservation had been altogether disestablished (leaving 

only parcels later placed into trust under the IRA as Indian country) and the Seventh Circuit 

affirmed. 366 F. Supp. 2d at 775, aff’d 554 F.3d at 664. 

Second, allotment under these special acts at Stockbridge was very different from 

allotment of the Oneida Reservation under the GAA. The 1906 Stockbridge sections required the 

immediate issuance of fee patents to all tribal members. “It was ‘obligatory’ for allottees either 

‘to accept such selection as an allotment,’ or to cash out by accepting payment for their interest.” 

Stockbridge, 366 F. Supp. 2d at 774.24 This feature of the Stockbridge allotment scheme figured 

prominently in the courts’ conclusion that the reservation was diminished in 1871 and then 

disestablished in 1906:  

                                                           
24 By contrast, allotment on the Oneida Reservation was undertaken under the GAA with 

twenty-five year trust periods. Nation’s Proposed Facts ¶ 21 (ECF 93); Village’s Responses ¶ 21 

(ECF 101).  
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The intent to extinguish what remained of the reservation [after diminishment in 

1871] is born [sic] out by the act’s provision for allotments in fee simple. This 

provision sets the 1906 Act apart from most allotment acts, like the 1871 Act, which 

restricted Indian owners from selling their land or required that it be held in trust 

by the United States. 

Stockbridge, 554 F.3d at 664. This unique feature, combined with the circumstances surrounding 

the 1871 Act, the 1906 Stockbridge sections, and Congress’ deliberations in between, indicated 

that Congress intended the “final plan” to disestablish the Stockbridge Reservation, even in the 

absence of traditional statutory hallmarks of disestablishment. Id.; Stockbridge, 366 F. Supp. 2d 

at 775 (“Based on a detailed analysis of the provisions of the Act of 1906, the tenor of the 

legislative reports presented to Congress and the events surrounding the Act’s passage, the court 

concludes that Congress intended to disestablish the Stockbridge-Munsee Reservation when it 

passed the 1906 Act.”).25 

Third, nothing in the Stockbridge experience, or the holding that the reservation was 

disestablished, supports the Village’s theory of de facto diminishment of the Oneida Reservation 

by transfer of title to parcels on the Reservation into the hands of non-Indians as a consequence 

of allotment. Alleged diminishment by loss of title did not occur at Stockbridge and appears 

nowhere in either the district court or Seventh Circuit opinions. Indeed, the Bureau of Indian 

Affairs relied on the clear differences between the Stockbridge and Oneida experiences in 

determining that Stockbridge, unlike Oneida, could not immediately organize under the IRA.26 

                                                           
25 In fact, when the Seventh Circuit affirmed, Judge Ripple concurred to emphasize that 

the decision was based upon “the unique historical context” and “does not constitute a departure 

from the general rule that once Congress has established a reservation, its boundaries remained 

fixed unless Congress explicitly diminishes those boundaries or disestablishes the reservation.” 

Stockbridge, 554 F.3d at 665. 
26 By contrast, and as the Nation has already established, the Bureau of Indian Affairs 

quickly approved an IRA Constitution for the Nation explicitly on its determination that the 

Nation was in occupation of the Reservation. Nation’s Memorandum 28-32 (ECF 95). The 

Village is also incorrect that this determination was based upon the so-called diminished 

Reservation rather than the full extent of the Reservation as established in the Treaty of 1838. 
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Stockbridge, 366 F. Supp. 2d at 777 (“The Office of Indian Affairs rejected the Tribe’s 

application to be reorganized under the IRA because officials concluded that, under the IRA, the 

existence of tribal land or individual-restricted land was a prerequisite for reorganization.”). 

In sum, the Village cannot avoid its obligation to demonstrate either statutory language 

that evinces a clear intent to diminish the Oneida Reservation or unequivocal circumstances 

surrounding the 1906 Oneida provision indicating such an intent. The Village has demonstrated 

neither and its diminishment/disestablishment defense fails. 

III. The Village has failed to identify any interests that justify imposition of the 

Ordinance upon the Nation, whether under the exceptional test or balancing test. 

As the Village acknowledges, the rule in Indian country is that state law is generally 

inapplicable to Indian tribes on reservations. Village’s Opp. Br. 38 (ECF 102). Federal statutes, 

including the IRA, broadly pre-empt state authority to regulate tribes in Indian country. Nation’s 

Memorandum 42-44 (ECF 95). And the Nation regulates its Big Apple Fest under tribal 

ordinances adopted in the exercise of its power of self-government confirmed in its IRA-

approved Constitution. Nation’s Proposed Facts ¶ 55 (ECF 93); Village’s Responses ¶ 55 (ECF 

101).27 The Ordinance purports to mandate compliance with Village permit conditions without 

                                                           

See Village’s Opp. Br. 32 (ECF 102). In its consideration of the draft constitution, the Bureau 

identified the two possible options for the extent of the Nation’s jurisdiction: Reservation as 

established in the 1832 Treaty with the Menominee, or the reduced Reservation reserved in the 

1838 Treaty. None of the documents defined the Reservation by reference to remaining trust 

land. Nation’s Proposed Facts ¶¶ 42-44 (ECF 93). In his letter to the Secretary of the Interior 

recommending approval of the Nation’s IRA Constitution, Commissioner of Indian Affairs 

Collier also explicitly defined the Oneida Reservation by reference to the Treaty of 1838, not 

remaining trust land. Id. at ¶ 45. 
27 In its response, the Village implies that the Nation cannot legally regulate the conduct 

of non-Indian attendees and vendors at the 2016 Big Apple Fest. Village’s Responses ¶ 55 

(citing Plains Commerce Bank v. Long Family Land and Cattle Co., 554 U.S. 316 (2008)) (ECF 

101). But Plains Commerce involved limitations on a tribe’s attempt to regulate non-Indian fee 

land, not tribal regulation of conduct on its own trust and fee lands. Further, there are exceptions 

to these general limitations, one of which is tribes’ authority to regulate non-members who enter 

into consensual relations with the tribe. Montana v. United States, 450 U.S. 544, 565 (1981). The 
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regard to the Nation’s own laws, all without reference to whether or not the participants are non-

members. But the Village obfuscates the terms of its Ordinance and the governing standard in an 

attempt to create an altogether different situation from the one actually before the Court.  

A. The Ordinance purports to regulate the conduct of the Nation itself, not land 

use or relations between the Nation and non-members. 

Apparently realizing that imposing the Ordinance on the Nation is indefensible, the 

Village recasts the Ordinance as akin to a zoning ordinance that regulates land use, not the 

Nation’s conduct, and one that involves “state regulation of Indians ‘in the context of their 

dealings with non-Indians’ . . . ” Village’s Opp. Br. 38, 39-40 (ECF 102). These lines of defense, 

though, have nothing to do with the actual terms of the Ordinance. 

First, as the Nation has already demonstrated, the Ordinance is not a zoning or land use 

ordinance; instead, it regulates “persons,” defined to include governments, not land. Nation’s 

Opp. Br. 47-48 (ECF 104). This is confirmed by the state law definition of zoning ordinances. 

According to the Wisconsin Supreme Court, zoning ordinances typically: 1) divide the 

geographic area regulated into multiple zones or districts; 2) prohibit certain uses of property and 

permit others; 3) regulate where something takes place, not how something takes place; 4) are 

expressive of a comprehensive plan governing development; 5) make fixed, forward-looking 

determinations about what development is permissible as opposed to case-by-case decisions; and 

6) often contain grandfather provisions to permit uses of property that were previously legal. 

Zwiefelhofer v. Town of Cooks Valley, 809 N.W.2d 362, 371-73, 338 Wis. 2d 488 (2012). While 

a zoning ordinance need not contain all these markers, it must broadly reflect the purpose “to 

                                                           

Montana Court “readily agree[d]” with the propositions that a tribe could regulate the activity of 

non-members on tribal trust and fee land and could condition non-members’ access to such lands 

on compliance with tribal law. Id. at 557.  
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regulate the growth and development . . . in an orderly manner.” Id. at 373 (quoting State ex rel. 

Saveland Park Holding Corp. v. Wieland, 69 N.W.2d 217, 269 Wis. 262 (1955)). 

The Ordinance bears none of these hallmarks. It does not divide the Village into zones or 

districts and does not prohibit specified uses of land in certain zones or districts. It regulates how 

special events take place, not where such events take place; it does not reflect or give expression 

to a comprehensive development plan; it makes ad hoc determinations on the issuance of permits 

on a case-by-case basis; and it contains no grandfather clause permitting the conduct of special 

events that had previously been legal. Finally, there are no terms in the Ordinance that purport to 

regulate the growth and development in the Village in an orderly manner. As a result, the 

Ordinance is not a land use or zoning ordinance under Wisconsin law. Zwiefelhofer, 809 N.W.2d 

at 374. To the contrary, it is a straight-up regulation of the conduct of specified “persons,” in this 

case, the Nation itself. Nation’s Opp. Br. 48 (ECF 104). 

Second, there nothing in the Ordinance indicating an intent to regulate the Nation’s 

relations with non-members rather than the Nation itself. Simply stated, not a single term of the 

Ordinance, including the definition of special event or otherwise, limits its application to events 

attended by non-members. Indeed, the Ordinance would plainly apply under its terms even were 

the Nation to limit participation in the Big Apple Fest to tribal members. The triggering event for 

the Ordinance is the “conduct [of] a special event within the Village,” which is defined as “[a]ny 

temporary event or activity occurring on public or private property that interferes with or differs 

from the normal and ordinary use of the property,” and the Ordinance prohibits any person from 

conducting a special event without having first obtained a special event permit from the Village. 

Stipulated Facts, Ex. 1, Ordinance at §§ 250-5 (Special Event), 250-6 (Permit requirements). The 
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person in this case is the Nation, without limitation as to the identity of any of the attendees at 

the special event. See also Nation’s Opp. Br. 48 (ECF 104). 

As a result, the Village’s claimed authority to impose its Ordinance upon the Nation 

cannot be justified as either a land regulation or zoning ordinance or an attempt to regulate the 

Nation’s relations with non-members. None of the cases discussed by the Village dealing with 

such circumstances is applicable here. See Village’s Opp. Br. 40-44 (ECF 102); Nation’s Opp. 

Br. 46 (ECF 104).28 

B. As an attempted regulation of the Nation itself, the applicability of the 

Ordinance is determined under the exceptional circumstances test. 

The Village effectively concedes that, under Cabazon Band of Mission Indians, 480 U.S. 

at 214-15, a state must establish exceptional circumstances to justify state regulation of Indians 

in Indian country. See Village’s Opp. Br. 38 (ECF 102). But the Village insists this standard does 

not apply because the Ordinance regulates the Nation’s relations with non-members rather than 

the Nation itself. Id. at 38-40. As demonstrated above, this is simply not the case — the 

Ordinance purports to regulate the Nation and only the Nation as the “person” conducting the 

Big Apple Fest, and this requires the Village to pass the high bar of the exceptional 

circumstances test. 

The Cabazon Court cited New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 332 

(1983) for the exceptional circumstances test. In Mescalero, the Court distinguished between the 

exceptional circumstances test and the balancing test. The Court noted that tribes have a right to 

                                                           
28 The Nation disputes the Village’s characterization of the Oneida Reservation as “open” 

territory. Village’s Opp. Br. 44 (ECF 102). In the Supreme Court’s case law in this field, “open” 

territory is a term of art that refers to territory opened up for non-Indian settlement in accordance 

with the terms of a surplus lands act. Parker, 136 S. Ct. at 1077; Yankton Sioux Tribe, 522 U.S. 

at 343; Hagen, 510 U.S. at 411; Solem, 465 U.S. at 467; Mattz, 412 at 485. There is no such act 

applicable to the Oneida Reservation and, hence, no “open” territory as defined in those cases.  
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govern themselves on their reservations and identified only two limitations on this right: first, 

under exceptional circumstances, states could limit activity of tribes on reservations; and second, 

Congress could by explicit act authorize the exercise of such state authority. Id. at 332-33. The 

Court went on to note that “more difficult” questions arose when states attempted to regulate the 

on-reservation activity of non-members. Id. at 333. Because New Mexico claimed authority to 

regulate on-reservation hunting and fishing of non-members concurrently with the tribe, 

(conceding that the tribe held such authority), the Court applied the balancing test to the state’s 

claim, found the state’s interests were insufficient, and held state authority was pre-empted. Id. at 

338. Thus, the Mescalero Court understood the two tests to be distinct, with the balancing test to 

apply when a state claimed authority to regulate non-members.29 

Finally, it makes no doctrinal sense to equate the exceptional circumstances test 

(applicable to state attempts to regulate on-reservation activity of tribes) with the balancing test 

(applicable to state attempts to regulate on-reservation activity of non-members), as the Village 

suggests. Village’s Opp. Br. 38 (ECF 102). By their very nature, tribes and non-members are 

markedly and qualitatively different with respect to state interests and authority. As the Supreme 

Court has time and again held, any inquiry regarding state authority over tribes in Indian country 

must be informed by the tradition of tribal sovereignty over reservations and the broadly pre-

                                                           
29 The Cabazon Court also identified two cases in which the Court had found sufficient 

exceptional circumstances to justify on-reservation regulation of tribal Indians. Cabazon, 480 

U.S. at 215 (citing Washington v. Confederated Tribes of the Colville Indian Reservation, 447 

U.S. 134 (1980) and Moe v. Confederated Salish and Kootenai Tribes, 425 U.S. 463 (1976)). In 

neither case, though, did the Court discuss the exceptional circumstances test. Further, the Court 

indicated that the thrust of state regulatory authority was to enforce admitted tax liability of non-

members on the reservation, which they could have flouted in the absence of “minimal” burdens 

on tribal smokeshop owners to pre-collect the taxes and maintain records regarding the taxes. As 

the Nation has already noted, there is no similar possible or theoretical liability on the part of 

non-members who attended the Nation’s Big Apple Fest. Nation’s Opp. Br. 50-51 n.42 (ECF 

104). 
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emptive effect of federal Indian statutes. White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 

142-43 (1980). By contrast, when states regulate non-members in Indian country, there is no 

“automatic bar” to state authority so that a particularized inquiry into relative interests is 

required. Moe, 425 U.S. at 151; Bracker, 448 U.S. at 143. Were the balancing test imported into 

a case involving the assertion of state authority over on-reservation tribal activity, the exception 

would overwhelm the rule and nullify the tradition of tribal sovereignty. This is not a result 

sanctioned by the cases applying the exceptional circumstances test.30 

C. The Village has not identified a single interest that justifies imposition of its 

Ordinance on the Nation under either the exceptional circumstances test or 

the balancing test. 

Throughout its legal analysis, the Village insists upon its right to regulate two types of the 

Nation’s Big Apple Fest activities under its Ordinance: first, those taking place on the Nation’s 

fee land; and second, those that occurred on public roads within the Village. Village’s Opp. Br. 

45 (ECF 102). Because the Village’s claimed interests are so narrow, it cannot possibly reach 

either the high bar of the exceptional circumstances test or the lower bar of the balancing test. 

The undisputed facts show that Nation’s activities on its fee lands consisted of apple-picking, 

parking, and golf-cart shuttling between parking and other sites held in trust. Nation’s Proposed 

Facts ¶¶ 53, 54 (ECF 93); Village’s Responses ¶¶ 53, 54 (ECF 101). The undisputed facts also 

                                                           
30 The Village cannot distinguish the cases applying that test cited by the Nation in any 

meaningful way. The Nation acknowledged that Cayuga was vacated on other grounds; further, 

the Village’s mischaracterization of the Ordinance as a zoning or land-use ordinance cannot 

distinguish the Cayuga court’s analysis of the exceptional circumstances test. Village’s Opp. Br. 

47-48 (ECF 102). Similarly, In re Sonoma County Fire Chief’s Application cannot be 

distinguished based on the Village’s mischaracterization of the Ordinance. Id. at 48. Finally, the 

Village misstates the factual situation completely when it argues that its interest in public access 

to Village roads is greater than state interest in traffic regulation and safety considered in State v. 

Stone. Id. at 49. After all, the Village road was temporarily closed under authority of a permit 

issued by the Wisconsin Department of Transportation, not under the Nation’s inherent authority 

to govern itself in Indian country. See Stipulated Facts, Ex. 3, Sep. 7, 2016 Wis. Dept. of 

Transportation Application (ECF 90-3). 
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show that the temporary closure of the Village road occurred under a permit approved by the 

Wisconsin Department of Transportation and Brown County Highway Commissioner, not the 

Nation’s right of self-government. Stipulated Facts, Ex. 3 (ECF 90-3).31 As a result, the Village 

is now reduced to insisting upon the imposition of its Ordinance to ensure safe apple-picking and 

parking and to oversee the Nation’s compliance with an agreement between the Nation and other 

governments. 

Further, and in addition to its traditional right of self-governance in Indian country, the 

Nation also has a tradition of conducting its annual Big Apple Fest in accordance with tribal law, 

not state or local regulation. The Nation has done so since 2009. Nation’s Proposed Facts ¶ 52 

(ECF 93); Village’s Responses ¶ 52 (ECF 101). The Village has no such tradition of regulating 

special events, and in particular the Nation’s Big Apple Fest, since it first adopted its amended 

Ordinance alleged to be applicable to the Nation in 2016. Stipulated Facts ¶ 17 (ECF 90). 

Compared to the substantial state interest in preventing the infiltration of organized crime - 

rejected as insufficient in Cabazon, the Village’s narrow and latter-day interests fall far below 

the exceptional circumstances bar.  

The Village’s de minimis interests are also insufficient under the balancing test. As noted 

above, in Mescalero Apache Tribe, the state claimed authority to regulate on-reservation hunting 

and fishing by non-members and the Court assessed the claim under the balancing test. The state 

claimed that it could adopt more restrictive conditions on hunting and fishing by non-members 

than those of the tribe, and even prohibit non-member hunting and fishing outright. 462 U.S. at 

                                                           
31 The Village does not identify any complaints from either of those entities regarding the 

Nation’s compliance and it is questionable whether the Village has standing to complain about 

compliance with a permit to which it was not a party. It should also be noted that, contrary to its 

protests now, Village representatives participated in the planning of the proposed, temporary 

road closures. Compare Second Jacquart Dec., Ex. 5, Bani Dep. Excerpt (ECF 105-5) with 

Village Opp. Br. 46 (ECF 102). 
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331. The Court indicated that such state authority necessarily restricted the tribe’s exercise of its 

own authority. Id. at 330. Further, such state authority implicated federal interests because 

federal law and policy foster tribal self-government in accordance with a federally approved IRA 

constitution. Id. at 335. Under these circumstances, state regulatory authority “must ordinarily be 

justified by functions or services performed by the State in connection with the on-reservation 

activity.” Id. at 336. Finding no state function or service, the Court concluded that the state could 

not “disturb and disarrange” tribal authority. Id. at 338.  

The Village claims similar authority here: to impose its own conditions on the conduct of 

activity regulated by the Nation; to prohibit the activity altogether; and to do so without 

performing any functions or services, other than those for which the Ordinance compels the 

Nation to pay (and which the Nation has the means and demonstrated capability to perform 

itself). See Nation’s Opp. Br. 51-53 (ECF 104).32 There is therefore no more justification for the 

Village’s disruption of tribal self-governance here than there was for the state’s in Mescalero 

Apache Tribe.  

In the face of the clear disruption of the Nation’s governing authority, the Village 

proposes a wait-and-see approach: force the Nation to apply for a permit, and then judge whether 

the conditions the Village imposes are inconsistent with tribal law or disruptive of tribal 

regulation. Village’s Opp. Br. 39-40 (ECF 102). That is not how tribal authority or federal pre-

emption of state authority to regulate tribes works. There is no exhaustion-type requirement. If 

state authority is pre-empted, the Nation is not obliged to wait to see how severe the impairment 

                                                           
32 The particular tribal program considered in Mescalero Apache Tribe involved other 

federal statutes that supported tribal resource management programs in particular. Given the 

broadly pre-emptive reach of federal statutes in Indian law, though, it is not necessary that there 

be a specific federal statute with which the claimed state or local regulatory authority conflicts. 

Bracker, 448 U.S. at 142.  
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might be, based on the particulars of the Village’s actual exercise of its claimed authority. The 

Village has failed to identify any regulatory function or service that would justify its claim of 

authority to concurrently regulate the Nation’s conduct of the Big Apple Fest. Mescalero, 462 

U.S. at 342. 

IV. The Village cannot demonstrate a waiver of the Nation’s immunity from its money-

damages counterclaim. 

The Village concedes that the Nation’s sovereign immunity likely bars its counterclaim 

for money damages. Village’s Opp. Br. 53 (ECF 102). Yet the Village suggests that the bar is not 

complete if an alternative mechanism is not available for enforcement of its Ordinance. Id. 

(citing Michigan v. Bay Mills Indian Cmty., 134 S. Ct. 2024 (2014)). But that is not what the 

Court held in Bay Mills. 

The Bay Mills discussion cited by the Village addressed potential jurisdiction over tribes 

“going beyond reservation boundaries.” Id. at 2034-35. And the issue reserved for future 

consideration by the Court, remedies for individual tort plaintiffs against tribes, is a far cry from 

a local government attempting to compel payment of a penalty based on the Nation’s assertion of 

its right of self-government on the Oneida Reservation. As this Court has already held in a 

similar context, the Nation is immune from the Village’s counterclaim for money damages. 

Oneida Tribe of Indians v. Vill. of Hobart, 500 F.2d 1143, 1148 (E.D. Wis. 2007). 

Conclusion 

The Nation filed this action to establish its governmental right to make and enforce its 

own laws in the conduct of its own special events within the boundaries of the Oneida 

Reservation. The Village has failed to establish that the Reservation has been diminished or 

disestablished or that it has authority to regulate the Nation within the Reservation. The Nation 

respectfully requests that its motion for summary be granted and that of the Village be denied.  
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