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2017-2396 
______________________________________________________________ 

 
UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT 
______________________________________________________________ 

 
TIMOTHEY LABATTE 

 
       Plaintiff-Appellant, 

v. 
 

UNITED STATES, 
 

       Defendant-Appellee. 
______________________________________________________________ 

 
Appeal from the United States Court of Federal Claims 

in case no. 16-CV-00798, Senior Judge Bohdan A. Futey. 
_____________________________________________________________  

 
BRIEF OF DEFENDANT-APPELLEE UNITED STATES 

 
STATEMENT OF THE ISSUES 

1. Did the United States Court of Federal Claims (trial court) correctly 

dismiss the complaint because the trial court did not possess subject-matter 

jurisdiction to entertain the breach of contract claims brought by plaintiff-

appellant, Timothy LaBatte, when the Settlement Agreement that was allegedly 

breached expressly provided that determinations made by the claims administrator 

were not reviewable by any court? 

2. Mr. LaBatte claims that the Government breached the Settlement 

Agreement by instructing two Federal employees not to submit declarations that 
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were required to prove Mr. LaBatte’s claim of discrimination.  Does the complaint 

fail to state a claim for which relief can be granted because, considering the facts 

as stated, there could not have been a breach of the Settlement Agreement when (1) 

the draft declarations were from two Government employees and the Settlement 

Agreement expressly provides that that Government employees shall have no role 

in the claims adjudication process, and (2) the claims administrator reviewed the 

unexecuted declarations and determined that they were insufficient on the merits?   

STATEMENT OF THE CASE 

Mr. LaBatte challenges the trial court’s judgment setting forth the relevant 

facts that dismissed the complaint after concluding that the court did not possess 

jurisdiction to entertain Mr. LaBatte’s claims for breach of contract.  LaBatte v. 

United States, No. 16-798C (Fed. Cl. July 28, 2017) (Appx00-015).1  The trial 

court concluded that Mr. LaBatte waived his right to judicial review of an arbiter’s 

decision by agreeing to be bound by the finality clause of a class action settlement 

agreement, to which Mr. LaBatte was a part, which provided that all decisions of 

the arbiter were not subject to review by any court. 

 

                                                           
1  Citations to “Appx___” refers to pages from the corrected appendix of 

plaintiff-appellant.  Citations to “SAppx___” refers to pages from defendant-
appellee’s supplemental appendix. 

Case: 17-2396      Document: 26     Page: 10     Filed: 12/11/2017



3 

I. Litigation Background 

A. The Pigford Case 

In 1997, a group of approximately 22,000 African-American farmers filed a 

class action lawsuit alleging that the United States Department of Agriculture 

(USDA) had engaged in race discrimination in the administration of its farm loan 

and benefit programs and had failed to investigate complaints of discrimination.  

Pigford v. Glickman, No. 97-1978, 2000 WL 34292618 (D.D.C. filed Aug. 28, 

1997).  The district court certified a class and ultimately approved a settlement 

with USDA, which the United States Court of Appeals for the District of Columbia 

Circuit affirmed.  Pigford v. Glickman, 206 F.3d 1212, 1219 (D.C. Cir. 2000).  

After Congress passed a statute extending the limitations period for certain claims 

against USDA, see Pub. L. No. 105-277, § 741(e), 112 Stat. 2681, 2681-31 (1998), 

various groups of farmers filed lawsuits in district court making allegations similar 

to those made by the African-American farmers in Pigford. 

In 1999, a putative class of Native-American farmers filed a lawsuit under, 

inter alia, the Equal Credit Opportunity Act, 15 U.S.C. §§ 1691-1691f, against the 

Secretary of Agriculture, alleging that USDA discriminated against them in the 

administration of farm loan and other benefits programs and failed to investigate 

their administrative discrimination complaints.  The district court certified a class, 
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which included Mr. LaBatte.  See Keepseagle v. Veneman, No. 99-3119, 2001 WL 

34676944 (D.D.C. Dec. 12, 2001).   

B. The Keepseagle Settlement Agreement 

Over the next eight years, the Government engaged in extensive class-wide 

discovery concerning the discrimination claims brought by the class of Native 

American farmers and eventually reached a class-wide settlement agreement 

designed to compensate those who could establish discrimination.  Class members 

were permitted to opt out of the class and the settlement.  According to the 

Settlement Agreement, the United States provided a compensation fund totaling 

$680 million.  Appx105 (Settlement Agreement (SA) § VII.F). 

The Settlement Agreement created a two-track non-judicial claims process.  

Appx107-26 (SA § IX).  A claimant could choose to pursue a claim under Track A 

or Track B.  Under Track A, a claimant could seek $50,000 in liquidated damages 

if he proved the required elements of discrimination under a substantial evidence 

burden of proof.  Appx99, 114 (SA §§ II.SS, IX.C).  Under Track B, a claimant 

could seek actual damages, up to $250,000, if he proved the required elements of 

discrimination under a preponderance of the evidence standard.  Appx100, 117 

(SA §§ II.VV, IX.D).   

Track B generally required claimants to use documentary evidence that was 

admissible under the Federal Rules of Evidence, but a claimant could use a 
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“credible sworn statement based on personal knowledge by an individual who is 

not a member of the Claimant’s family” to prove “the identity of a similarly 

situated white farmer” who received more favorable treatment than the claimant 

and that “the Claimant filed a discrimination complaint with the USDA.”  

Appx118 (SA § IX.D.2.a).  The Settlement Agreement provided that third-party 

claims adjudication companies suggested by class counsel and approved by the 

district court would serve as the “Track A Neutral” and the “Track B Neutral,” 

Appx99, 101 (SA §§ II.OO, II.AAA), and would make the determinations of 

whether the claimants had proven the elements of their claims, Appx114, 117 (SA 

§§ IX.C, IX.D). 

The Settlement Agreement established that claims determinations by the 

Neutrals were final and non-reviewable:  “The Claim Determinations, and any 

other determinations made under this Non-Judicial Claims Process are final and are 

not reviewable by the Claims Administrator, the Track A Neutral, the Track B 

Neutral, the District Court, or any other party or body, judicial or otherwise.”  

Appx111 (SA § IX.A.9).  It further stated that, “[t]he Class Representatives and the 

Class agree to forever and finally waive any right to seek review of the Claim 

Determinations, and any other determinations made under this Non-Judicial 

Claims Process.”  Id.  Moreover, the Settlement Agreement defined a “claim 

determination” as “the binding and final result of a Track A or a Track B 
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adjudication” that “represents whether a Class member is eligible to receive an 

award as a result of the Non-Judicial Claims Process, and if so, the amount of the 

award.”  Appx93 (SA § II.C).2 

Critically, the Settlement Agreement provided that “Except as specified in 

paragraph 5 of Section IX.B and paragraph 2 subsection a of Section IX.A, the 

Secretary and/or the United States shall have no role in the Non-Judicial Claims 

Process.”3  Appx111 (SA § IX.A.10).  The Settlement Agreement defines the 

“United States” as “individually and collectively, the Executive Branch of the 

United States, its agencies, instrumentalities, agents, officers, and employees.”  

Appx101 (SA § II.BBB). 

The Settlement Agreement also repeatedly stated that the district court’s 

continuing jurisdiction over the case would be strictly limited.  The subsection of 

the Settlement Agreement entitled “Court Supervision” provided that the district 

                                                           
2  In addition to the damages from the non-judicial claims process, any 

successful claimant who had outstanding debt with USDA was also entitled to debt 
relief.  Appx119 (SA § IX.E).  The Settlement Agreement included detailed 
requirements for distributing claim determinations and settlement funds.  Appx121 
(SA § IX.F).  It also specified that any remaining balance would be put into a cy 
pres fund for the benefit of Native American farmers and ranchers.  Appx125 (SA 
§ IX.F.9).  Finally, USDA agreed to certain “programmatic relief” for a term of 
five years.  Appx127-32 (SA § IV). 

3  The parties agree that Paragraph 5 of Section IX.B and paragraph 2 of 
subsection a of Section IX.A are not implicated in this case.  Appx73 (Compl. 
¶ 223). 
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court “shall retain jurisdiction over this action beyond the date of final approval of 

this Agreement only as set forth below” and for five years from the date of 

approval of the agreement.  Appx132 (SA § V.A).4  With respect to the non-

judicial claims process, the Settlement Agreement provided that the district court 

“shall retain jurisdiction over this action to supervise the distribution of the Fund” 

and to ensure that the debt relief awards are applied by USDA.  Id. (SA § V.A.7).  

The Settlement Agreement also provided for continuing jurisdiction to ensure that 

USDA carries out much of the programmatic relief and to supervise whether the 

Farm Service Agency issued certain notices regarding a moratorium on certain 

types of debt collection.  Appx113 (SA § V.A.8-11).  At the end of this subsection, 

the Settlement Agreement reiterated that, “[o]ther than the provisions expressly 

described above and subject to the limitations agreed upon by the parties above, 

the Court will not retain jurisdiction over any aspect of this action, or in connection 

with the enforcement of any of its provisions, after the date of the final approval of 

this Agreement.”  Appx134 (SA § V.A). 

                                                           
4  The district court approved an amendment to the Settlement Agreement 

after the agreement had been approved by the court.  The revised settlement 
agreement, which is the version cited in this brief, appears to have erroneously 
renumbered Section XIII as Section V.   
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The district court approved the Settlement Agreement and entered a Final 

Order and Judgment dismissing the case with prejudice on April 29, 2011.  

SAppx6.   

C. Mr. LaBatte’s Track B Claim 

Mr. LaBatte elected to submit a claim under Track B.  Appx157-64.  He 

sought $202,700.52 in damages.  Appx55 (Compl. ¶ 149).  His submission 

included a declaration from his attorney that recounted his attempts to obtain the 

information necessary for his claim.  SAppx7-14 (Declaration of Erick Kaardal).  

The declaration stated that Mr. LaBatte had located two individuals, Russell 

Hawkins and Tim Lake, who were willing to submit declarations in support of Mr. 

LaBatte’s claim of discrimination.  However, because they were BIA employees 

“the federal government (the defendant in this case) would not allow them to sign 

the declarations because the federal government is a party.”  SAppx7 (Kaardal 

Decl. ¶ 4).  Mr. LaBatte attached the unsigned declarations of Messrs. Hawkins 

and Lake as an offer of proof when he submitted his claim.  Id. 

D. Mr. LaBatte’s Track B Claim Is Denied 

On October 30, 2012, the Track B Neutral issued a final determination 

denying Mr. LaBatte’s claim.  Appx173-74.  The Track B Neutral denied the claim 

on the ground that Mr. LaBatte “failed to satisfy the requirement of the Settlement 

Agreement, through a sworn statement, that named white farmers who are 
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similarly situated to you received USDA loans or loan servicing that was denied to 

you.”  Appx173.  The decision explained that Mr. LaBatte’s attorney’s declaration 

was not sufficient on two grounds.  First, it was insufficient because the Settlement 

Agreement required a sworn statement “based on personal knowledge,” but the 

information was from the two “federal officials,” not the attorney’s personal 

knowledge.  Appx173-74.  Second, it was insufficient because the statements in the 

attorney’s declaration “purporting to establish that white farmers received a benefit 

(loans) that [Mr. LaBatte was] denied, lack the specificity necessary to establish 

that those benefits were, in fact received by the white farmers.”  Appx174.  The 

decision concluded with a statement that it was “final” and was “not reviewable by 

the claims administrator, the Track A Neutral, the Track B Neutral, the district 

court, or any other party or body, judicial or otherwise.”  Id.  

E. Mr. LaBatte’s Notice Of Disagreement 

On November 26, 2012, Mr. LaBatte sent a letter to the Departments of 

Justice and Agriculture asserting that the Government instructed his proffered 

witnesses not to sign their declarations in support of his claim and alleged that this 

violated the Government’s duty of good faith and fair dealing.  SAppx15.  He 

requested that he be awarded the full value of his claim under Track B.  As 

contemplated by the Settlement Agreement, the Government did not respond.  
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Appx134 (SA § V.B.7) (“If the opposing party fails to respond to a notice of non-

compliance within forty-five (45) days . . .”).   

II. Course Of Proceedings Below 

A. Mr. LaBatte’s Motion To Intervene Before The District Court  

On July 10, 2013, Mr. LaBatte filed a motion to intervene as of right with 

the district court.  SAppx20.  He asserted, among other things, that unnamed 

Government officials breached the Settlement Agreement’s implied covenant of 

good faith and fair dealing, violated due process, and violated the First 

Amendment by preventing his alleged witnesses from signing declarations on his 

behalf.  SAppx23.    

On July 14, 2014, the district court denied Mr. LaBatte’s motion to intervene 

on the ground that it did not have jurisdiction over his claims.  SAppx80.  

(Keepseagle v. Vilsack, No. 99-3119 (D.D.C. Jul. 14, 2014)).  The court explained 

that the case was no longer pending because it was settled in 2011, so Mr. LaBatte 

had to rely on the court’s ancillary jurisdiction, which the court concluded did not 

apply.  SAppx87-89.  The court also found that Mr. LaBatte was seeking review of 

the Track B Neutral’s final determination of his claim, which was expressly 

prohibited by the Settlement Agreement.  SAppx89.  The court rejected Mr. 

LaBatte’s contention that the Government’s actions rendered the process so infirm 

that there effectively was no process, noting that he had followed the Track B 
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process and had his claim denied.  SAppx89-90.  The district court also concluded 

that it lacked jurisdiction over Mr. LaBatte’s claims because exercising jurisdiction 

would conflict with the Settlement Agreement’s “specific withholding of 

jurisdiction to review ‘Claim Determinations’ or ‘any other determination made 

under this Non-Judicial Claims Process.’”  SAppx91. 

B. The D.C. Circuit’s Decision 

Mr. LaBatte appealed the district court’s decision to the United States Court 

of Appeals for the District of Columbia, and lost.  See Keepseagle v. Vilsack, 815 

F.3d 28, 32 (D.C. Cir. 2016).  The D.C. Circuit affirmed the district court’s 

determination that it did not possess ancillary jurisdiction over Mr. LaBatte’s 

breach claim, explaining that his claim that the Government interfered with his 

ability to file a claim was not factually interdependent from his underlying claim of 

discrimination.  Id. at 34.  Further, the Court held that the Settlement Agreement’s 

enforcement clause provided the district court only with jurisdiction to enforce the 

distribution of the funds.  Id.  In holding that the Agreement’s provision for the 

court’s authority over distribution of the funds did not extend to jurisdiction over 

Mr. LaBatte’s Government interference claim, the circuit court stated that 

“LaBatte’s argument fails to account for the Agreement’s strong finality language 
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declaring all claim determinations final and unreviewable.”  Id.  The D.C. Circuit 

found none of Mr. LaBatte’s remaining arguments persuasive.  Id. at 36. 

C. Mr. LaBatte’s Complaint In The Court Of Federal Claims 

Mr. LaBatte filed his complaint in the Court of Federal Claims on July 5, 

2016.  Appx20.  In it, Mr. LaBatte argued that the Government breached the 

Settlement Agreement and the implied duty of good faith and fair dealing by 

directing Messrs. Hawkins and Lake not to sign his Track B declarations.  Appx71-

76 (Compl. ¶¶ 215-41).  Mr. LaBatte also contended that the United States 

breached the Settlement Agreement by allegedly failing to respond to his notice of 

violations within 45 days.  Id.5  Mr. LaBatte sought that the trial court award him 

his full Track B claim amount of $202,700.52.  In November 2016, we filed a 

motion requesting that the trial court dismiss Mr. LaBatte’s complaint for lack of 

subject-matter jurisdiction and for failure to state a claim.  Appx12. 

D. The Court of Federal Claims’ Decision 

On July 28, 2017, the trial court granted our motion and dismissed the 

complaint on the ground that it did not possess jurisdiction to entertain any of Mr. 

LaBatte’s claims.  Appx15.  The court first explained that contractual parties may 

limit the scope of judicial review by contracting their rights away and that such 

limitations have been upheld by reviewing courts.  Appx10 (citing 14 Penn Plaza 

                                                           
5  Mr. LaBatte does not address this issue in his appeal brief.   
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LLC v. Pyett, 556 U.S. 247 (2009); Long v. U.S. Postal Serv., 229 F. App’x. 919 

(Fed. Cir. 2007)).  The court explained that the Settlement Agreement included a 

forum selection clause and a waiver of judicial review of the arbiter’s decision.  Id.  

The court found that Mr. LaBatte never questioned any of the agreement’s 

provisions before agreeing to be bound by its terms, including agreeing to the 

finality of the Track B Neutral’s decisions.  Appx12.   

Because the Settlement Agreement’s finality clause provided that “claims 

determinations by the Neutrals were final and non-reviewable by any court,” the 

court concluded that it did not possess jurisdiction to review the arbiter’s decision 

that Mr. LaBatte had not met the Settlement Agreement’s requirements.  Appx13.  

The trial court also held that Mr. LaBatte’s arguments failed to account for the 

strong finality clause in the Settlement Agreement.  Appx14. 

Judgment was entered on July 31, 2017.  SAppx1.  This appeal followed. 

SUMMARY OF ARGUMENT 

This Court should affirm the judgment of the trial court in favor of the 

Government because the trial court correctly held that it did not possess 

jurisdiction to entertain any of Mr. LaBatte’s claims for breach of the Settlement 

Agreement.  At bottom, as with his claims before the district court and the D.C. 

Circuit, Mr. LaBatte’s complaint seeks to reopen the Track B Neutral’s final 

decision dismissing his claim.  The finality provision of the Settlement Agreement 
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is clear that the trial court did not possess jurisdiction to review the arbiter’s non-

judicial claims determinations.  Appx111 (SA § IX.A.9) (“Claim Determinations . . 

. made under this Non- Judicial Claims Process are final and are not reviewable by 

the . . . District Court, or any other party or body, judicial or otherwise.”).  Because 

Mr. LaBatte agreed to be bound by the Settlement Agreement’s terms, he waived 

his right to judicial review of the arbiter’s decision.  As the trial court implicitly 

found, it could not exercise jurisdiction over Mr. LaBatte’s breach claims without 

also subjecting the arbiter’s determination regarding the merits of the draft 

declarations from Messrs. Hawkins and Lake to judicial review.   

Alternatively, even if the trial court did possess jurisdiction to entertain the 

complaint, the complaint should be dismissed for failure to state a claim.  Mr. 

LaBatte alleges that the Government interfered with his ability to file a Track B 

claim by directing Messrs. Hawkins and Lake not to sign their declarations.  

However, both men work for an Executive Branch agency and the Settlement 

Agreement states that Executive Branch employees shall have no role in the non-

judicial claims process.  Even assuming that the complaint’s factual allegations are 

true, therefore, this would only show that the Government acted consistently with 

the terms of the Settlement Agreement.  Moreover, the Track B Neutral considered 

the declarations as an offer of proof, and concluded that they failed on the merits.  

Accordingly, Mr. LaBatte fails to state a claim. 
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ARGUMENT  

I. Standard Of Review 

This Court reviews judgments of the Court of Federal Claims de novo with 

respect to questions of law, including a dismissal for lack of subject-matter 

jurisdiction.  Banks v. United States, 741 F.3d 1268, 1275 (Fed. Cir. 2014).  The 

Court reviews factual findings underlying a jurisdictional determination for clear 

error.  Microsoft Corp. v. GeoTag, Inc., 817 F.3d 1305, 1311 (Fed. Cir. 2016).  

Contract interpretation is a question of law, which this Court also reviews de novo.  

Nw. Title Agency, Inc. v. United States, 855 F.3d 1344, 1347 (Fed. Cir. 2017). 

II. The Trial Court Correctly Held That The Court Did Not Possess Subject-
Matter Jurisdiction To Entertain Mr. LaBatte’s Breach Of Contract Claims 

The trial court correctly concluded that it did not possess subject-matter 

jurisdiction to entertain Mr. LaBatte’s claims for breach of the Keepseagle 

Settlement Agreement.  The trial court’s judgment should be affirmed. 

As a threshold matter, the trial court correctly noted that, although the Court 

of Federal Claims normally possesses jurisdiction to review claims for breach of 

settlement agreements pursuant to the Tucker Act, 28 U.S.C. § 1491(a), parties to a 

contract may “limit the scope of judicial review by contracting their rights away,” 

and that such limitations, including forum selection clauses, are judicially 

enforceable.  Appx10.  See Monsanto Co. v. McFarling, 302 F.3d 1291, 1295 (Fed. 

Cir. 2002) (“Forum selection clauses are valid and accepted unless they are clearly 
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unreasonable or fraudulent.”); accord Minesen Co. v. McHugh, 671 F.3d 1332, 

1339 (Fed. Cir. 2012) (“The Supreme Court and this court have long held that the 

government, if not otherwise prohibited by statute, can enforce a voluntary 

contractual waiver with the same force as a private party, notwithstanding superior 

bargaining power.”).   

The trial court then correctly found that the Keepseagle Settlement 

Agreement included a forum selection clause and a waiver of judicial review of the 

arbiter’s decision.  The trial court’s findings are supported by the text of the 

Settlement Agreement, which states that claims determinations by the arbiters were 

final and non-reviewable by any court.  Section IX.A.9 provides that “[t]he Claim 

Determinations, and any other determinations made under this Non-Judicial 

Claims Process are final and are not reviewable by the Claims Administrator, the 

Track A Neutral, the Track B Neutral, the District Court, or any other party or 

body, judicial or otherwise.”  Appx111 (SA § IX.A.9).  It further states that “[t]he 

Class Representatives and the Class agree to forever and finally waive any right to 

seek review of the Claim Determinations, and any other determinations made 

under this Non-Judicial Claims Process.”  Id.  Moreover, the Settlement 

Agreement defines a “claim determination” as “the binding and final result of a 

Track A or a Track B adjudication” that “represents whether a Class member is 

eligible to receive an award as a result of the Non-Judicial Claims Process, and if 
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so, the amount of the award.”  Appx93 (SA § II.C).  The trial court correctly held 

that, under these circumstances, the court did not possess jurisdiction to entertain 

Mr. LaBatte’s claims. 

In his appeal, Mr. LaBatte does not contest these findings, but instead argues 

that the trial court possessed jurisdiction under the Tucker Act because the 

complaint asserted a breach of contract claim and sought money damages.  Applnt. 

Br. at 19-22.  Mr. LaBatte also asserts that jurisdiction was established because he 

raised a claim for breach of implied duties regarding events that occurred before 

the filing of his Track B claim.  Id. at 23.  Mr. LaBatte’s jurisdictional arguments 

are meritless.  Mr. Labatte waived his right to judicial review of the arbiter’s 

determinations, which the complaint intrinsically seeks.   

A. The Complaint Implicitly Seeks Review Of The Track B Neutral’s 
Determination  

Mr. LaBatte asserts that his breach of contact claim “regarding actions of the 

United States before the submission of claims to the Neutral under the Settlement 

Agreement does not affect the validity of the Neutral’s decision.”  Applnt. Br. at 

32.  To the contrary, as the trial court implicitly found, the court could not exercise 

jurisdiction over his claim of breach without also subjecting the Track B Neutral’s 

determination to review.  Appx111 (SA § IX.A.9) (“The Claim Determinations, 

and any other determinations made under this Non-Judicial Claims Process are 

final and are not reviewable . . . .” (emphasis added)).   
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The gravamen of Mr. LaBatte’s claim is that the Government interfered with 

his ability to present a completed claims package to the Track B Neutral by 

directing Messrs. Hawkins and Lake not to sign their draft declarations.  The 

negative implication of this argument is that, had the declarations been executed, 

the Track B Neutral would have awarded Mr. LaBatte at least some relief. 

Mr. LaBatte’s arguments simply ignore all contrary evidence.  Here, even if 

we assume that the Track B Neutral should not have found that reliance upon the 

declarations submitted in support of Mr. LaBatte’s claim was improper, as they 

were not signed, 6 the neutral reviewed the unsigned declarations and concluded 

that they were not sufficient on the merits.  Appx174 (“Further, the statements in 

[Mr. LaBatte’s counsel’s] declaration purporting to establish that white farmers 

received a benefit (loans) that you were denied, lack the specificity necessary to 

establish that those benefits were, in fact received by the white farmers.”).  The 

court could not exercise jurisdiction over Mr. LaBatte’s claim that the Government 

directed Messrs. Hawkins and Lake not to sign the declarations without reviewing 

the arbiter’s conclusion that the declarations were substantively insufficient. 

In order to exercise jurisdiction over Mr. LaBatte’s contract claim, the trial 

court would, by necessity, have to evaluate whether Mr. LaBatte could prevail on 

                                                           
6  As we demonstrate below, given the plain language of the Settlement 

Agreement, it was entirely appropriate in this case that the Government employees 
not sign the declarations.  
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the merits of his breach of contact claim given the arbiter’s conclusion.  In order 

for Mr. LaBatte to prevail, the court would have to allow for the possibility that, 

had the declarations been executed, the arbiter would possibly have reached a 

different conclusion. 

Moreover, the complaint explicitly challenges the validity of the Neutral’s 

determination by claiming that the entire Track B process was a sham.  See 

Appx71 (Compl. ¶ 216) (“LaBatte did not opt out of the Class Action Settlement 

Agreement because Track B, at the time, appeared real and not illusory.”).   

As the trial court correctly held, subjecting the Neutral’s claim determination 

to judicial review under the guise of a breach of contract claim would 

impermissibly deprive the parties of the benefit of the bargain that was reached, to 

wit, the claimants agreed to forgo judicial review in exchange for having their 

claims adjudicated under the non-judicial claims process.  See Appx11 (“In this 

case, it took the parties a significant effort and several years of litigation to 

negotiate and come to the terms of the Settlement Agreement.”).  

This construction of the Settlement Agreement’s limited scope of review and 

judicial enforcement is supported by both the district court’s decision denying Mr. 

LaBatte’s motion to intervene and the D.C. Circuit’s affirmance.  In its decision, 

the district court held that, at bottom, Mr. LaBatte seeks judicial review of the 

Track B Neutral’s final determination of his claim.  See SAppx80 (“That is, the 
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motion asks this Court to review a determination made by the Track B Neutral 

denying Mr. LaBatte’s claim for failing to supply sufficient evidence of his 

entitlement to relief.”); SAppx89 (“The relief he seeks is review of the Track B 

Neutral’s determination of this claim.”).  Similarly, the D.C. Circuit held that 

“[f]ollowing LaBatte’s argument to its logical conclusion would write the finality 

provision out of the Agreement almost entirely.”  Keepseagle, 815 F.3d at 35.   

Mr. LaBatte’s claim that he is not asking the trial court to review the 

arbiter’s decision also is belied by the complaint, which seeks the full $202,700.52 

in damages that he sought in his Track B claim.  Appx55 (Compl. ¶ 149) (“LaBatte 

calculated his damages as totaling $202,700.52.”).  By asking for the full amount 

of damages sought in the settlement process, Mr. LaBatte necessarily asks the 

Court to void the Track B Neutral’s determination and award damages that he is 

not entitled to under the Settlement Agreement.   

Put differently, in order to demonstrate an entitlement to money damages 

under the Settlement Agreement, Mr. LaBatte assumes that he would have been 

awarded the full amount of his claimed damages but for the Government’s alleged 

breach.  Such an assumption is contrary to the Settlement Agreement, which does 

not provide for automatic payments from the Compensation Fund, but rather vests 

the Track A and B Neutrals with discretionary authority to award damages.  See 

Appx93 (SA § II.C) (defining a “claim determination” as “the binding and final 

Case: 17-2396      Document: 26     Page: 28     Filed: 12/11/2017



21 

result of a Track A or a Track B adjudication” that “represents whether a Class 

member is eligible to receive an award as a result of the Non-Judicial Claims 

Process, and if so, the amount of the award”); Appx111 (SA § IX.A.9) (“[t]he 

Claim Determinations, and any other determinations made under this Non-Judicial 

Claims Process are final and are not reviewable by the Claims Administrator, the 

Track A Neutral, the Track B Neutral, the District Court, or any other party or 

body, judicial or otherwise.”).   

Contrary to Mr. LaBatte’s assumption, the Track B Neutral never 

determined that Mr. LaBatte was entitled to any of the settlement funds.  In fact, 

the opposite is the case, as the Track B Neutral determined that the information 

contained in the Hawkins and Lake declarations to be insufficient on the merits.   

Mr. LaBatte seeks to minimize the import of the Track B Neutral’s 

alternative rational for his decision by claiming that the proffered declarations were 

only drafts.  Applnt. Br. at 30.  However, the declaration of Mr. LaBatte’s counsel 

that was attached to his Track B claim states that the two declarations were 

included with the claim as an “offer of proof.”  SAppx7 (Kaardal Decl. ¶ 4) (“But, 

I submit the attached declarations as Exhibits 1 and 2 to make an offer of proof 

regarding this evidence.”).  Because the declarations were submitted as offers of 

proof, the Track B Neutral certainly was entitled to rely on them for the substance 

of the proffered testimony.  See United States v. Adams, 271 F.3d 1236, 1241 (10th 
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Cir. 2001) (explaining that an offer of proof “enables the trial judge to make 

informed decisions based on the substance of the evidence.”).  Mr. LaBatte’s 

contradictory assertions fail to establish this Court’s jurisdiction. 

In sum, Mr. LaBatte waived his right to judicial review of the Track B 

Neutral’s decision, which is precisely what the complaint seeks.  It follows that the 

trial court correctly held that it did not possess jurisdiction to entertain Mr. 

LaBatte’s claims and its judgment should be affirmed. 

B. The Keepseagle Settlement Agreement Is Not Money Mandating In 
The Event Of A Breach  

Mr. LaBatte’s reliance upon the Tucker Act as a source of jurisdiction is 

misplaced.  Applnt. Br. at 19.  For the Court of Federal Claims to possess 

jurisdiction over a contract pursuant to the Tucker Act, that contract must “‘fairly 

be interpreted as mandating compensation by the Federal Government.’”  Holmes 

v. United States, 657 F.3d 1303, 1309 (Fed. Cir. 2011) (citation omitted).  This 

Court has explained that, while money damages are the presumptive remedy for 

contract breaches, the Federal Government’s “consent to suit under the Tucker Act 

does not extend to every contract.”  Id. (quoting Rick’s Mushroom Service, Inc. v. 

United States, 521 F.3d 1338, 1343 (Fed. Cir. 2008)).  Contrary to Mr. LaBatte’s 

assertion that the presumption of money damages is always sufficient to establish 

this Court’s jurisdiction over a breach of contract claim, this Court holds that it is 

proper for the Court of Federal Claims “to require a demonstration that the 
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agreements could fairly be interpreted as contemplating money damages in the 

event of breach.”  Id. at 1315.   

There is no indication that the Settlement Agreement contemplates a right to 

money damages in the event of a breach and Mr. LaBatte fails to point to any 

provision to the contrary.  Rather, the agreement only provides claimants with the 

right to have their claims adjudicated by the neutral arbiter.  Because those 

determinations are discretionary and not subject to review, the agreement is not a 

money-mandating contract.  Rick’s Mushroom, 521 F.3d at 1343 (cost-share 

agreement not money-mandating contract). 

Even if the trial court were to exercise jurisdiction, it is unclear what relief 

would available to Mr. LaBatte.  Compensation under the non-judicial claims 

process was subject to the discretion of the Track B Neutral.  But the Neutral did 

not make any determination regarding Mr. LaBatte’s entitlement to some or all of 

his $202,700.52 claim that the trial court could use as a basis for a damages award 

in this case. 

III. The Trial Court Did Not Err By Making A Jurisdictional Determination 
Before Reaching The Merits  

Finally, Mr. LaBatte faults the trial court for failing to determine whether a 

breach occurred before ascertaining its jurisdiction over the complaint.  Applnt. Br. 

at 34-35 (explaining that the “court should have determined in the first instance 

whether the United States breached the Settlement Agreement under the covenant 
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of good faith and fair dealing”).  This argument is meritless.  It is axiomatic that 

before adjudicating the merits of a case, a Federal court must first ensure that it has 

jurisdiction to hear and decide the matter before it.  Hardie v. United States, 367 

F.3d 1288, 1290 (Fed. Cir. 2004) (citing PIN/NIP, Inc. v. Platte Chem. Co., 304 

F.3d 1235, 1241 (Fed. Cir. 2002)).  As the Supreme Court reiterated, “[w]ithout 

jurisdiction the court cannot proceed at all in any cause.  Jurisdiction is power to 

declare the law, and when it ceases to exist, the only function remaining to the 

court is that of announcing th[at] fact and dismissing the cause.”  Steel Co. v. 

Citizens for a Better Env’t, 523 U.S. 83, 94 (1998).  Mr. LaBatte’s erroneous 

arguments fail to demonstrate any error by the trial court. 

IV. Alternatively, The Judgment Of The Trial Court Should Be Affirmed 
Because The Complaint Failed To State A Claim For Breach Of The 
Settlement Agreement  

Alternatively, even if this Court concludes that the trial court possessed 

jurisdiction to entertain Mr. LaBatte’s claims, the trial court’s judgment should be 

affirmed because the complaint failed to state a cognizable claim for breach of 

contract.  See El Paso Nat. Gas Co. v. Neztsosie, 526 U.S. 473, 479 (1999) 

(“Absent a cross-appeal, an appellee may ‘urge in support of a decree any matter 

appearing in the record, although his argument may involve an attack upon the 

reasoning of the lower court,’ but may not ‘attack the decree with a view either to 

enlarging his own rights thereunder or of lessening the rights of his adversary.’” 
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(quoting United States v. American Ry. Express Co., 265 U.S. 425, 435 (1924))); 

Glaxo Grp. v. Torpharm, Inc., 153 F.3d 1366, 1371 (Fed. Cir. 1998) (explaining 

that Court may affirm trial court’s judgment based upon “any ground the law and 

the record will support”). 

To survive a Rule 12(b)(6) motion, a “‘complaint must allege facts plausibly 

suggesting (not merely consistent with) a showing of entitlement to relief.’”  

Harris v. United States, 868 F.3d 1376, 1379 (Fed. Cir. 2017) (quoting Kam-Almaz 

v. United States, 682 F.3d 1364, 1367 (Fed. Cir. 2012)).  In reviewing the 

sufficiency of a complaint under Rule 12(b)(6), this Court must accept all well-

pleaded factual allegations as true and draw all reasonable inferences in the non-

movant’s favor.  Id. (citing Call Henry, Inc. v. United States, 855 F.3d 1348, 1354 

(Fed. Cir. 2017)).  “A plaintiff fails to state a claim upon which relief could be 

granted if the plaintiff cannot assert a set of facts that would support its claim.”  

Bay View, Inc. v. United States, 278 F.3d 1259, 1263 (Fed. Cir. 2001). 

In this case, even if this Court assumes the truth of the complaint’s 

allegations that Messrs. Hawkins and Lake were directed by BIA officials not to 

sign their declarations, the allegations would not amount to a breach of the 

Settlement Agreement or of the implied duty of good faith and fair dealing for two 

reasons.  First, the Government’s actions were consistent with the Settlement 

Agreement’s express terms.  Second, the Track B Neutral provided an alternative 
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reason for his decision.  In these circumstances, therefore, Mr. LaBatte has not 

asserted a set of facts that support his claim.  Bay View, 278 F.3d at 1263.  

Accordingly, the judgment of the trial court should be affirmed. 

A. It Is Axiomatic That An Act That Is Consistent With The Original 
Bargain Cannot Breach The Duty Of Good Faith And Fair Dealing  

Inherent in every contract is a duty of good faith and fair dealing.  Centex 

Corp. v. United States, 395 F.3d 1283, 1304 (Fed. Cir. 2005).  “The covenant of 

good faith and fair dealing . . . imposes obligations on both contracting parties that 

include the duty not to interfere with the other party’s performance and not to act 

so as to destroy the reasonable expectations of the other party regarding the fruits 

of the contract.”  Id.  However, the “implied duty of good faith and fair dealing 

cannot expand a party’s contractual duties beyond those in the express contract or 

create duties inconsistent with the contract’s provisions.”  Precision Pine & 

Timber, Inc. v. United States, 596 F.3d 817, 831 (Fed. Cir. 2010); see First 

Nationwide Bank v. United States, 431 F.3d 1342, 1350 (Fed. Cir. 2005) (“The 

covenant of good faith and fair dealing requires a party to respect and implement 

the contract in accordance with its terms . . . .”).  “[A]n act will not be found to 

violate the duty (which is implicit in the contract) if such a finding would be at 

odds with the terms of the original bargain, whether by altering the contract's 

discernible allocation of risks and benefits or by conflicting with a contract 

provision.”  Metcalf Const. Co. v. United States, 742 F.3d 984, 991 (Fed. Cir. 
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2014).  Thus, courts must first look to the contract’s terms, because “what that duty 

entails depends in part on what that contract promises (or disclaims).” Precision 

Pine & Timber, 596 F.3d at 830; accord Metcalf, 742 F.3d at 991 (“What is 

promised or disclaimed in a contract helps define what constitutes ‘lack of 

diligence and interference with or failure to cooperate in the other party’s 

performance.’” (citation omitted)).  Applying these principles, Mr. LaBatte’s 

claims must fail. 

B. The Government’s Alleged Directions To Messrs. Hawkins And Lake 
Were Consistent With The Terms Of The Settlement Agreement, And 
So Cannot Breach The Settlement Agreement Or The Implied Duty 
Of Good Faith And Fair Dealing  

General rules of contract interpretation apply to contracts to which the 

United States is a party.  Lockheed Martin IR Imaging Sys., Inc. v. West, 108 F.3d 

319, 322 (Fed. Cir. 1997).  “Contract provisions must be read as part of an organic 

whole, according reasonable meaning to all of the contract terms.”  Id. (citing 

Gould, Inc. v. United States, 935 F.2d 1271, 1274 (Fed. Cir. 1991); Unicon 

Management Corp. v. United States, 375 F.2d 804, 806 (Ct. Cl. 1967)).  Courts 

must avoid interpretations that render contract provisions inconsistent, superfluous, 

or redundant.  McAbee Constr., Inc. v. United States, 97 F.3d 1431, 1435 (Fed. Cir. 

1996); Hughes Commc’ns Galaxy, Inc. v. United States, 998 F.2d 953, 958 (Fed. 

Cir. 1993); See Restatement (Second) of Contracts § 203(a) ( “[A]n interpretation 

which gives a reasonable, lawful, and effective meaning to all the terms is 
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preferred to an interpretation which leaves a part unreasonable, unlawful, or of no 

effect.”).  The words of a contract are deemed to have their ordinary meaning 

appropriate to the subject matter, unless a special or unusual meaning of a 

particular term or usage was intended, and was so understood by the parties.  

Lockheed Martin, 108 F.3d at 322 (citing Foley Co. v. United States, 11 F.3d 1032, 

1034 (Fed. Cir. 1993); Alaska Lumber & Pulp Co. v. Madigan, 2 F.3d 389, 392 

(Fed. Cir. 1993)). 

Here, Mr. LaBatte’s claims are foreclosed by the Settlement Agreement, 

which expressly provides that “the Secretary and/or the United States shall have no 

role in the Non-Judicial Claims Process.”  Appx111 (SA § IX.A.10).  “United 

States” is defined as “individually and collectively, the Executive Branch of the 

United States, its agencies, instrumentalities, agents, officers, and employees.”  

Appx101 (SA § II.BBB) (emphasis added).  Thus, under the express terms of the 

Settlement Agreement, employees of an Executive Branch agency were to have no 

role in the Non-Judicial Claims Process.  C. Sanchez & Son, Inc. v. United States, 6 

F.3d 1539, 1543 (Fed. Cir. 1993) (“A contract is read in accordance with its 

express terms and the plain meaning thereof.”). 

The Settlement Agreement also defines the “Non-Judicial Claims Process” 

as the “claims process set forth in Section IX of this Settlement Agreement.”  

Appx98 (SA § II.CC).  Section IX of the Settlement Agreement establishes the 

Case: 17-2396      Document: 26     Page: 36     Filed: 12/11/2017



29 

procedures for a Track B claim submission.  It provides that a claimant may 

establish the elements that are necessary for a Track B claim by a “credible sworn 

statement based on personal knowledge by an individual who is not a member of 

the Claimant’s family” to prove “the identity of a similarly situated white farmer” 

and that “the Claimant filed a discrimination complaint with the USDA.”  

Appx118 (SA § IX.D.2.a(1), (2)).   

Reading these provisions together, therefore, it is clear that the Settlement 

Agreement precludes Government employees from submitting evidence in support 

of a claimant’s Track B claim.  Indeed, Government employees were deliberately 

excluded from the entire claims process.  Even the Track A and Track B Neutrals 

were selected from third party claims adjudication companies, and not the 

Government.  Appx99, 101 (SA §§ II.OO, II.AAA). 

The Bureau of Indian Affairs is an Executive Branch agency.  As such, BIA 

employees were to “have no role in the Non-Judicial Claims Process.”  Id. at 21 

(SA § IX.A.10).  The Settlement Agreement, therefore, precluded Messrs. 

Hawkins and Lake from participating at any level in the non-judicial claims 

process.  This includes submitting declarations in support of Mr. LaBatte’s — or 

any other claimant’s — claim. 

Clearly, offering testimony on behalf of Mr. LaBatte’s Track B claim would 

be participating in the claims process — a fact that Mr. LaBatte does not dispute.  
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Thus, had Messrs. Hawkins and Lake executed the declarations, they would have 

participated in the non-judicial claims process in direct contravention of the terms 

of the Settlement Agreement.   

Moreover, the unsigned declarations of Mr. Hawkins and Mr. Lake 

identified the individuals as Federal employees.  Notably, the declarations did not 

state that the declarants were acting in their personal capacity.  See Appx150 (Lake 

Decl. ¶ 5) (stating that he was “currently employed as Office Supply Manager, 

BIA, Sisseton Agency.  I have been a federal employee at the Sisseton Agency 

since the early 1980’s”); Appx154 (Hawkins Decl. ¶ 5) (stating that “[m]y current 

employment is BIA Superintendent, Sisseton Agency.”).   

The Track B Neutral’s decision denying Mr. LaBatte’s claim noted this 

discrepancy.  In his determination letter, the Track B Neutral stated that “[s]ince 

Mr. Kaardal’s declaration makes clear that you obtained the information in the 

declaration from the two federal officials named, the Settlement Agreement’s 

requirements have not been met.”  Appx173-74 (emphasis added).  Far from 

breaching the Settlement Agreement, therefore, any instruction given to Messrs. 

Hawkins and Lake by their superiors not to submit their declarations conformed to 

the Settlement Agreement’s express terms.   

Furthermore, under the terms of the Settlement Agreement, the Government 

owed no duty to Mr. LaBatte insofar as Messrs. Hawkins and Lake were 
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concerned.  In addition to precluding Messrs. Hawkins and Lake (or any other BIA 

employee) from participating in the non-judicial claims process, the Settlement 

Agreement did not obligate the Government to provide witnesses for Mr. LaBatte 

or any other Track B claimant.  See Appx112 (SA § IX.A.13) (“The Secretary 

and/or the United States shall have no obligation to provide any information, 

documents, or discovery to the Class, Class Members, or Class Counsel . . . .”).   

Because the Government was not obligated to permit Federal employees 

from participating in the non-judicial claims process or to otherwise provide 

witnesses for Mr. LaBatte, and, in fact, was expressly precluded from doing so by 

the plain terms of the Settlement Agreement, the complaint fails to articulate any 

breach of the duty of good faith and fair dealing.  See Bell/Heery v. United States, 

739 F.3d 1324, 1335 (Fed. Cir. 2014) (“Under these circumstances, the implied 

duties of good faith and fair dealing cannot ‘form the basis for wholly new contract 

terms, particularly terms which would be inconsistent with the express terms of the 

agreement.’” (quoting Jarvis v. United States, 43 Fed. Cl. 529, 534 (1999))). 

Assuming that the complaint’s factual allegations are true, therefore, the 

Government acted consistently with the terms of the Settlement Agreement by 

precluding Messrs. Hawkins and Lake from offering testimony in support of Mr. 

LaBatte’s Keepseagle claim.  Mr. LaBatte’s arguments to the contrary do not 

change this result. 
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To begin with, Mr. LaBatte asserts that his claim should go forward on the 

basis that the Settlement Agreement does not preclude Government employees 

from testifying in their private capacity regarding events that were witnessed prior 

to Federal employment.  Applnt. Br. at 28.  This argument presents an entirely 

untenable reading of the Settlement Agreement.   

Nothing in the Settlement Agreement’s text supports Mr. LaBatte’s claim 

that Mr. Hawkins should have been able to testify because he was not a Federal 

employee at the time “of the USDA’s discriminatory acts.”  Applnt. Br. at 26. 

Rather, Mr. LaBatte simply reads into the contract an exception for testimony by 

current Government employees regarding “past events.”  This the Court should not 

do.  As a party to the Settlement Agreement, Mr. LaBatte is bound by the 

agreement’s terms as executed, not according to his preferred modifications.  See 

Bradley v. Chiron Corp., 136 F.3d 1317, 1322 (Fed. Cir. 1998); Appx102 (SA 

§ IV.B) (“If this Settlement Agreement is approved by the Court, all persons within 

the Class are bound by its terms, . . . .”).   

Similarly, the Settlement Agreement does not distinguish between providing 

testimony in a “private” as opposed to a “public” capacity.  Applnt. Br. at 25.  As 

noted above, “the implied duties of good faith and fair dealing cannot ‘form the 

basis for wholly new contract terms, particularly terms which would be 
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inconsistent with the express terms of the agreement.’”  Bell/Heery, 739 F.3d at 

1335 (citation omitted).   

Moreover, Mr. LaBatte’s contention that Mr. Hawkins would have signed 

the declaration in his private capacity and not as a Federal employee is 

contradicted by the draft declaration.  Applnt. Br. at 27.  Mr. LaBatte included the 

declaration with his claim as an offer of proof, and neither he, nor his counsel, nor 

the draft declaration, ever said that the declarants were acting in their private 

capacity.  In fact, the opposite is the case, as Mr. Hawkins’ declaration stated that 

“[m]y current employment is BIA Superintendent, Sisseton Agency.”  Id. at 677 

(Hawkins Decl. ¶ 5).  For this reason, Mr. LaBatte cannot demonstrate that the 

alleged directives to Messrs. Hawkins and Lake ever interfered with his 

expectations “regarding the fruit of the contract.”  Applnt. Br. at 29.   

Contrary to Mr. LaBatte’s unsupported assertions, the Settlement Agreement 

expressly precludes employees of an Executive Branch agency, which both 

Messrs. Hawkins and Lake were when Mr. LaBatte submitted his claim, from 

participating in the non-judicial claims process.  For this reason, Mr. LaBatte’s 

contention that the Government breached the implied covenant of good faith and 

fair dealing by directing Hawkins and Lake not to sign their declarations is 

inconsistent with the contract’s terms and must fail as a matter of law.  “[A]n act 

will not be found to violate the duty (which is implicit in the contract) if such a 
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finding would be at odds with the terms of the original bargain, whether by altering 

the contract’s discernible allocation of risks and benefits or by conflicting with a 

contract provision.”  Metcalf, 742 F.3d at 991; accord Precision Pine & Timber, 

596 F.3d at 831 (holding that “implied duty of good faith and fair dealing cannot 

expand a party’s contractual duties beyond those in the express contract or create 

duties inconsistent with the contract’s provisions”).   

C. The Complaint Does Not State A Claim For Breach Of The 
Settlement Agreement Because The Arbiter Provided An Alternative 
Rationale For His Decision  

In any event, Mr. LaBatte cannot plausibly state a claim for breach of the 

Settlement Agreement because the Track B Neutral reviewed the substance of the 

declarations and concluded that the declarations failed to provide the proof 

necessary to justify a claim award.  Appx174.  Discussing the unsigned 

declarations submitted as an offer of proof, the Track B Neutral wrote:  “Further, 

the statements in [Mr. LaBatte’s counsel’s] declaration purporting to establish that 

white farmers received a benefit (loans) that you were denied, lack the specificity 

necessary to establish that those benefits were, in fact received by the white 

farmers.”  Id.  The Track B Neutral’s alternative reason for denying Mr. LaBatte’s 

non-judicial claim would still apply even if Messrs. Hawkins and Lake had signed 

the declarations and they were found procedurally acceptable.  Even if all of Mr. 

LaBatte’s allegations are accepted as true, therefore, he cannot demonstrate that the 
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result would have been different had the declarations been executed.  Under the 

express terms of the Settlement Agreement, this determination is not subject to 

review by this Court.  Appx111 (SA § IX.A.9).   

In his brief before this Court, Mr. LaBatte offers no coherent response to the 

Track B Neutral’s consideration of the declarations.  Even though the declarations 

were submitted as offers of proof, Mr. LaBatte contends that the declarations were 

only incomplete drafts and that “[a]ny offer of proof was applicable only as to the 

identified partial and incomplete information obtained since the government 

interfered with obtaining the whole truth from the witnesses.”  Applnt. Br. at 31.  

As support, Mr. LaBatte relies upon a declaration created by his counsel during the 

litigation before the trial court.  See id. at n.108.   

Contrary to Mr. LaBatte’s assertions, because the declarations were 

submitted as offers of proof, the Track B Neutral was entitled to rely on them for 

the substance of the proffered testimony.  See Adams, 271 F.3d at 1241 (explaining 

that an offer of proof “enables the trial judge to make informed decisions based on 

the substance of the evidence.”); Polys v. Trans-Colorado Airlines, Inc., 941 F.2d 

1404, 1407 (10th Cir. 1991) (counseling that, to constitute a valid offer of proof, 

proponent must explain the substance of the evidence that was excluded). 

Unable to argue around the record that was presented to the Track B Neutral, 

Mr. LaBatte is reduced to contending that the Track B Neutral’s consideration of 
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the declarations was “not relevant” to his breach of contract claims.  Applnt. Br. at 

31.  To the contrary, it is highly significant that the Track B Neutral’s decision 

explained that the information submitted “lack the specificity necessary to 

establish” his claim.  Appx174.  In short, Mr. LaBatte’s claim would have failed on 

the merits even if it were procedurally acceptable.  It follows that Mr. LaBatte 

cannot establish that he was prejudiced in any way by the Government’s alleged 

conduct, much less that the Government breached the Settlement Agreement. 

In sum, assuming that the facts alleged in the complaint are true, Mr. 

LaBatte cannot articulate any grounds that would entitle him to any relief by the 

trial court.  Bay View, 278 F.3d at 1263. 

V. Mr. LaBatte’s Claim That The Government Suppressed Evidence Is 
Frivolous  

Finally, Mr. LaBatte argues that by allegedly precluding the testimony of 

Messrs. Hawkins and Lake the Government “effectively destroyed the evidence it 

was to preserve.”  Applnt. Br. at 36.  According to Mr. LaBatte, the “government’s 

instructions to Hawkins and Lake not to sign the required declarations in the Track 

B process should constitute intentional destruction of evidence violating the 

covenant of good faith and fair dealing.”  Id. at 38.  This argument is irrelevant and 

unavailing even if it were relevant.   

As Mr. LaBatte’s brief explains, spoliation involves the destruction of, or a 

failure to preserve, evidence.  See Micron Tech., Inc. v. Rambus Inc., 645 F.3d 
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1311, 1320 (Fed. Cir. 2011) (“Thus, ‘[s]poliation refers to the destruction or 

material alteration of evidence or to the failure to preserve property for another’s 

use as evidence in pending or reasonably foreseeable litigation.’” (citation 

omitted)).  Mr. LaBatte cannot demonstrate that any evidence was destroyed.  An 

instruction not to sign a declaration, the draft of which was preserved and included 

in Mr. LaBatte’s Track B claim, does not constitute spoliation.  Indeed, this claim 

is nonsensical, as an order barring a witness from testifying is routinely used by 

courts as a sanction after a finding of spoliation.  See, e.g., Multiservice Joint 

Venture, LLC v. United States, 85 Fed. Cl. 106, 114 (2008) (“The better approach, 

especially under the circumstances here, is to bar Mr. George Tolson, Jr. from 

testifying on behalf of Plaintiff in this case.”), aff’d, 374 F. App’x 963 (Fed. Cir. 

2010) (per curiam). 

Regardless, as we have demonstrated, to the extent that the Government 

instructed Messrs. Hawkins and Lake not to sign the declarations, such an 

instruction was consistent with the Settlement Agreement and so could not have 

violated the implied covenant of good faith and fair dealing.  The trial court’s 

judgment should be affirmed. 
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CONCLUSION 

For these reasons, we respectfully request that the Court affirm the judgment 

below. 

 

Respectfully submitted, 
 
CHAD A. READLER 
Principal Deputy Assistant Attorney General 
 
ROBERT E. KIRSCHMAN, JR. 
Director 
 
/s/ Martin F. Hockey, Jr. 
MARTIN F. HOCKEY, JR. 
Deputy Director 
 
/s/ Matthew Roche 
MATTHEW ROCHE 
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Commercial Litigation Branch 
Civil Division 
Department of Justice 
P.O. Box 480 
Ben Franklin Station 
Washington, D.C. 20044 
Telephone: (202) 616-0466 
Facsimile: (202) 514-8624 
Matthew.P.Roche@usdoj.gov 
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In the United States Court of Federal Claims

Nos. 16-798 C

TIMOTHY LABATTE,

Plaintiff,
JUDGMENT 

v.

THE UNITED STATES,

Defendant.

Pursuant to the court’s Opinion, filed July 28, 2017, granting defendant’s motion to
dismiss, 

IT IS ORDERED AND ADJUDGED this date, pursuant to Rule 58, that plaintiff’s
complaint is dismissed for lack of subject-matter jurisdiction.  No costs.             

Lisa L. Reyes
Acting Clerk of Court

July 31, 2017 By: s/ Anthony Curry

Deputy Clerk

NOTE: As to appeal, 60 days from this date, see RCFC 58.1, re number of copies and listing of
all plaintiffs.  Filing fee is $505.00.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARILYN KEEPSEAGLE, et al., )
)

Plaintiffs, )
)

v. )
) Case No. 99-3119 (EGS)(AK)

TOM VILSACK, Secretary, U.S. ) 
Department of Agriculture, )

)
Defendant. )

ORDER ON PLAINTIFFS’ MOTION FOR FINAL APPROVAL OF
SETTLEMENT, MOTION FOR APPROVAL OF CLASS REPRESENTATIVE

SERVICE AWARDS, AND MOTION FOR AN AWARD OF ATTORNEYS’ FEES AND
EXPENSES

     WHEREAS, the Court entered an order preliminarily approving

the Settlement Agreement on November 1, 2010, and held a Final

Approval Hearing on April 28, 2011; and the Court has heard and

considered all submissions in connection with the proposed

Settlement and the files and records herein, including the

Objections submitted, Plaintiffs’ Motion for Final Approval of

Settlement, Motion for Approval of Class Representative Service

Awards, and Motion for an Award of Attorneys’ Fees and Expenses,

as well as the arguments of counsel;

It is hereby ORDERED, ADJUDGED AND DECREED that:

1. The Settlement was attained following an extensive

investigation of the facts and the law. The Settlement resulted

from vigorous arm’s-length negotiations, which were undertaken in 

SAPPX2
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good faith by counsel with significant experience litigating

civil rights class actions.

2. Reasonable and adequate notice was provided to all

class members pursuant to the parties’ notice plan, which was

approved by this Court by order entered November 1, 2010.

3. The Settlement Agreement is fair, reasonable, and

adequate within the meaning of Rule 23(e) of the Federal Rules of

Civil Procedure.

4. The Motion for Final Approval of Settlement is granted,

and the Settlement Agreement is hereby approved.

5. Without affecting the finality of this Judgment and

Final Order in any way, this Court hereby retains continuing

jurisdiction for a period of five years from the date of entry of

this order for the limited purposes set forth in Section XIII of

the Settlement Agreement.

6. The following persons timely and validly requested

exclusion from the Settlement Class: James Byron Powell Sr.,

Betty Flannery, Gregary Toscano and Colleen A. Faith.  These

individuals are hereby excluded from that Class, and are not

otherwise bound by this Order.

7. Plaintiffs’ Motion for Approval of Class Representative

Service Awards is granted, and the proposed awards set forth in

Section XV.C of the Settlement Agreement are approved. A service

award of $100,000 shall be paid to each of the following: Gene

2
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Cadotte, Porter Holder, George Keepseagle, Marilyn Keepseagle,

Keith Mandan, and the Estate of Lucas Crasco. A service award of

$75,000 shall be paid to each of the following: the Estate of

Basil Alkile, and the Estate of John Fredericks, Jr. A service

award of $200,000 shall be paid to Claryca Mandan. Payment of

these awards shall be made in accordance with Section VII.E of

the Settlement Agreement.

8. Plaintiffs’ Motion for an Award of Attorneys’ Fees and

Expenses is granted. An award of attorneys’ fees and expenses in

the amount of 8% of $760,000,000 shall be paid to class counsel

in accordance with Section VII.E of the Settlement Agreement.

SO ORDERED.

SIGNED: Emmet G. Sullivan
United States District Court Judge
April 28, 2011

3
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
MARILYN KEEPSEAGLE, et al.,   

 
Plaintiffs,    

 
v. 

 
TOM VILSACK, Secretary, United States  
Department of Agriculture,   
  

 
Defendant.    

 

) 
) 
) 
)
)
)
)
)
)
)
) 
)
) 

 
 
 
 
Civil Action No. 1:99CV03119 
(EGS) 
 
 
Judge: Emmet G. Sullivan 
Magistrate Judge: Alan Kay 

 
 

FINAL ORDER AND JUDGMENT    
 
 

WHEREAS, on April 28, 2011, the Court granted final approval of the Settlement 

Agreement by written order, supported by oral findings made at the Fairness Hearing; and 

WHEREAS the approved Settlement Agreement constitutes a final resolution of the 

claims asserted in this matter against defendant USDA by the plaintiff class defined as: 

All persons who are Native American farmers and ranchers, who (1) farmed or 
ranched or attempted to farm or ranch between January 1, 1981 and November 
24, 1999; (2) applied to the USDA for participation in a farm program during that 
same period; and (3) filed a discrimination complaint with the USDA either 
individually or through a representative with regard to alleged discrimination that 
occurred during the same time period. 
 

Settlement Agreement, Dkt. 576, § II.E.; Order on Motion for Preliminary Approval, Dkt. 577, at 

¶ 9; and  

WHEREAS the following persons timely and validly requested exclusion from the 

Settlement Class, and therefore are not otherwise bound by this Judgment: James Byron Powell 

Sr., Betty Flannery, Gregary Toscano, and Colleen A. Faith; and  

SAPPX5

Case: 17-2396      Document: 26     Page: 54     Filed: 12/11/2017



  

WHEREAS the Plaintiffs, pursuant to Section XIV.D.1 of the Settlement Agreement and 

Rule 41(a) of the Federal Rules of Civil Procedure, seek dismissal of this action with prejudice;   

 It is hereby ORDERED, ADJUDGED, AND DECREED that: 

1. Judgment in this case is entered pursuant to Rule 58(a) of the Federal Rules of Civil 

Procedure. 

2. The order of this Court entered April 28, 2011 is hereby incorporated into this final 

order and judgment. 

3. This action is dismissed with prejudice.  In accordance with the terms of the 

Settlement Agreement, this Court hereby retains continuing jurisdiction for a period 

of five years from the date of entry of this Final Judgment for the limited 

purposes set forth in Section XIII of the Settlement Agreement.  

4. In the event that the settlement does not become effective in accordance with the 

terms of the Agreement, then the action is reinstated in accordance with terms of 

Section XVII of the Settlement Agreement.   

SO ORDERED. 

 

SIGNED: Emmet G. Sullivan 
  United States District Judge 
  April 29, 2011 
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UNITED STATES DISTRICT COURT 

DISTRICT OF COLUMBIA 

Keepseagle v. Vilsack 

Settlement 

I, Erick Kaardal, declare the following: 

Civil Case File No.1: 99-CV-03119 

DECLARATION 
OF ERICK KAARDAL 

1. I understand this declaration is made under the provisions of28 U.S.C. § 1746 
as explained to me by counsel. 

2. I declare under penalty ofpeljury that the foregoing is true and correct to the 
best of my knowledge and belie£ 

3. I am the attorney for Tim LaBatte, a claimant in the above-entitled action. 

4. I instructed Tim LaBatte to obtain two declarations from witnesses to his 

federal discrimination claim and damages. Both witnesses are federal 

employees. Both witnesses agreed in the presence of Tim LaBatte to sign the 

attached or similar declarations, but their employer, the federal government 

(the defendant in this case) would not allow them to sign the declarations 

because the federal government is a party. I do not have the power or the 

resources to subpoena the two federal witnesses. But, I submit the attached 

declarations as Exhibits 1 and 2 to make an offer of proof regarding this 
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evidence. Of course, the United States can contact these two witnesses to 

corroborate the declarations the witnesses have approved. 

5. The first witness was Tim Lake: 

• Tim Lake is not a claimant in the above-referenced action. 

• Tim Lake is currently employed as Office Supply Manager, BIA, 

Sisseton Agency. 

• Tim Lake has been a federal employee at the Sisseton Agency since the 

early 1980's. 

• Tim Lake resides on the Lake Traverse Reservation. 

• Tim LaBatte and Tim Lake are enrolled members of the Sisseton 

Wahpeton Sioux Tribe of South Dakota. 

• Tim Lake knows that Tim LaBatte was born on the Indian Trust Land to 

Reuben LaBatte, Sr. and was raised on the tract ofland known as the 

John Ironshield Allotment, Allotment #1098. I know that because I was 

raised in the Wilmot area about 9 miles away. The LaBatte farm is 

located in Roberts County, South Dakota. 

• Tim Lake knows Tim LaBatte's family and got to know Tim LaBatte as 

a teenager and after he returned from military. 

• Tim Lake knows Tim LaBatte was a member of Future Farmers of 

America in his high school years, 1974-1978 and that he wanted to farm 

the family farm. 

2 
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• Tim Lake knows Tim LaBatte was in the military from about 1978 to 

1983. 

• Tim Lake knows that Tim LaBatte, in 1983, returned to the reservation 

and began farming and continued until1995 when the United States 

began foreclosing on his farm. 

• Tim Lake knows, starting in 1983, that Tim LaBatte had BIA leases to 

approximately 320 acres ofland: No. 1098 (John Ironshield Jr. Est.)-

40 acres; No. 226 (Nora Bluecloud Est.)- 80.23 acres; No. 545 (Charles 

Finley Est.) 75.67 acres; No. 90620-323 (Helen Stafford 1100% tribal) 

80 acres; Fee (Jacobson/100% tribal)- 44 acres. 

• Tim Lake knows, in 1983, that Tim LaBatte asked Mr. Charles Twitero, 

the FmHa County Director about applying for a $330,000 fuii Land 

Buying, Livestock Purchase and Operating Expense Loan. Tim Lake 

knows Tim LaBatte fiiied out an application. After returning to Mr. 

Twitero's office several times to discuss the loan proposal, Mr. Twitero 

stated that he simply could not help Tim LaBatte. 

• Tim Lake recails that Mr. Twitero, as a federal agent, was too busy with 

other loans to non-Indians to service loans to Indian farmers. He gave 

no loans to Indian farmers while giving loans to non-Indian farmers. 

This was federal loan discrimination. 

3 

Case: 17-2396      Document: 26     Page: 58     Filed: 12/11/2017



SAPPX10

" Tim Lake knows, at the time and since, Tim LaBatte complained about 

the FmHa discrimination to the following federal officials: Tim Lake, 

Phone #605-698-7676, BIA Sisseton Agency, PO Box 688, Agency 

Village SD 57262; Russell Hawkins, #605-698-7676, BIA Sisseton 

Agency, P.O. Box 688, Agency Village SD 57262; Wilbur Wilkinson, 

#701-226-1755, BIA Superintendent. 

" Tim Lake knows that he, Russell Hawkins and other BIA officials also 

complained to other governmental officials including U.S. Department 

of Agriculture officials -including Mr. Twitero. 

• Tim Lake knows the complaints to these federal officials got Mr. 

LaBatte and them nowhere. 

• Tim Lake knows that non-Indian farmers in the area were receiving 

loans in the amounts Mr. LaBatte and other Indian farmers were 

requesting. Tim Lake knows that non-Indian farmers in Roberts 

County, South Dakota, received FmHa loans in the size of$250,000 to 

$500,000 about that time who are believed to be: Lawrence Lundstrom 

(deceased), Peever SD 57257; Delton Gerber, Peever SD 57257 

(deceased); David Behrns, Peever SD 57257; Robert Metz, Peever SD 

57257; David Hansen, Wilmot SD 57279; Tim Rice, Peever SD 57257; 

Gordon Ziemer, Peever SD 57257; and Craig Jacobsen, Peever SD 

57257. 

4 
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" Tim Lake knows that Indian farmers like Tim LaBatte received zero or 

nominal loans compared to what the non-Indian farmers received. This 

was federal loan discrimination against Tim LaBatte and others. 

6. The second witness was Russell Hawkins: 

" Russell Hawkins is not a claimant in the above-referenced action. 

• Russell Hawkins' current employment is BIA Superintendent, 

Sisseton Agency. Russell Hawkins is past Chairman of Sisseton 

Wahpeton Sioux Tribe of South Dakota., 1984-1994. 

• Russell Hawkins resides on the Lake Traverse Reservation. 

• Russell Hawkins is an enrolled member of the Sisseton Wahpeton 

Sioux Tribe of South Dakota. 

• Russell Hawkins knows Tim LaBatte is an enrolled member of the 

Sisseton Wahpeton Sioux Tribe of South Dakota. 

" Russell Hawkins knows Tim LaBatte was born on the Indian Trost 

Land to Reuben LaBatte, Sr. and was raised on the tract ofland 

known as the Jolm Ironshield Allotment, Allotment #1098. It is 

located in Roberts County, South Dakota. 

• Russell Hawkins has known Tim LaBatte since he was a teenager. 

Tim LaBatte always wanted to be a farmer and farm the family farm 

common in South Dakota. 

5 
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• Russell Hawkins knows Tim LaBatte was in the military from about 

1978 to 1983. 

• Russell Hawkins knows that Tim LaBatte, in 1983, returned to the 

reservation and began farming and continued until1995 when the 

United States began foreclosing on his farm. 

• Russell Hawkins knows, starting in 1983, that Tim LaBatte had BIA 

leases to approximately 320 acres ofland: No. 1098 (John 

Ironshield Jr. Est.)- 40 acres; No. 226 (Nora Bluecloud Est.) 

80.23 acres; No. 545 (Charles Finley Est.)- 75.67 acres; No. 90620-

323 (Helen Stafford /100% tribal)- 80 acres; Fee (Jacobson/100% 

tribal) - 44 acres. 

• Russell Hawkins know, in 1983, that Tim LaBatte asked Mr. Charles 

Twitero, the FmHa County Director about applying for a $330,000 

full Land Buying, Livestock Purchase and Operating Expense Loan. 

Russell Hawkins knows Tim LaBatte filled out an application. After 

returning to Mr. Twitero's office several times to discuss the loan 

proposal, Mr. Twitero stated that he simply could not help Tim 

LaBatte. 

• Russell Hawkins recalls that Mr. Twitero, as a federal agent, was too 

busy with other loans to non-Indians to service loans to Indian 

farmers. He gave no loans to Indian farmers while giving loans to 

non-Indian farmers. This was federal loan discrimination. 

6 
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" Russell Hawkins knows, at the time and since, that Tim LaBatte 

complained about the FmHa discrimination to the following federal 

officials: Tim Lake, Phone #605-698-7676, BIA Sisseton Agency, 

PO Box 688, Agency Village SD 57262; Russell Hawkins, #605-

698-7676, BIA Sisseton Agency, P.O. Box 688, Agency Village SD 

57262; Wilbur Wilkinson, #701-226-1755, BIA Superintendent. 

• Russell Hawkins knows that he, Tim Lake, and other BIA officials 

also complained to other governmental officials including U.S. 

Department of Agriculture officials- including Mr. Twitero. 

• Russell Hawkins knows that the complaints to these federal officials 

got Mr. LaBatte and them nowhere. 

" Russell Hawkins knows that non-Indian farmers in the area were 

receiving loans in the amounts Mr. LaBatte and other Indian fam1ers 

were requesting. Russell Hawkins knows non-Indian farmers in 

Roberts County, South Dakota, received FmHa loans in the size of 

$250,000 to $500,000 about that time who are believed to be: 

Lawrence Lundstrom (deceased), Peever SD 57257; Delton Gerber, 

Peever SD 57257 (deceased); David Behrns, Peever SD 57257; 

Robert Metz, Peever SD 57257; David Hansen, Wilmot SD 57279; 

Tim Rice, Peever SD 57257; Gordon Ziemer, Peever SD 57257; and 

Craig Jacobsen, Peever SD 57257. 

7 
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• Russell Hawkins knows Indian farmers like Tim LaBatte received 

zero or nominal loans compared to what the non-Indian farmers 

received. This was federal loan discrimination against Tim LaBatte 

and others. 

FURTHER YOUR AFFIANT SA YETH NOT. 

Dated: May 22, 2012 
Erick Kaardal 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MARILYN KEEPSEAGLE, et a!., Civil Action No. 1 :99CV03119 EGS 

Plaintiffs, 

v. 

Judge Emmet G. Sullivan 
Magistrate Judge Alan Kay 

TOM VILSACK, Secretary, United States 
Department of Agriculture, 

Defendant. 

NOTICE OF VIOLATION 
PURSUANT TO SETTLEMENT AGREEMENT, 

SECTION XIII(B) 

TO: Counsel of Record for Secretary of the U.S. Department of Agriculture, Tony 
West, Assistant Attorney General, Ronald C. Machen Jr., United States Attorney, 
Civil Division, Room E4216, 555 Fourth Street NW, Washington DC 20530 and 
Joshua E. Gardner, Attorney Federal Programs Branch, Civil Division, 20 
Massachusetts Avenue NW, Room 6146, Washington DC 20001; General 
Counsel, U.S. Department of Agriculture, 1400 Independence Avenue SW, 
Washington DC 20250. 

Track B claimant Timothy LaBatte, as a Class Member party to the Settlement 

AgreementPl, provides this notice of violation under the Settlement Agreement in the 

above-referenced matter to the above-referenced persons. 

Timothy Labatte claims he should have been awarded $202,700.52 under the 

settlement agreement, but it was not based on the United States breaching the covenant of 

[IJ Kaardal Dec. G. (Settlement Agreement, Section I- DD states parties include 
plaintiffs and Section I-EE states plaintiffs include members of the Class). 
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good faith and fair dealing. [ZJ LaBatte followed the Track B process under the settlement 

agreementYl The United States during LaBatte's Track B process instructed LaBatte's 

two witnesses Tim Lake and Russell Hawkins who had agreed to sign affidavits on 

LaBatte's behalf, required for LaBatte's success as a Track B claimant, and who worked 

for the U.S. Bureau oflndian Affairs, not to sign the affidavits prepared by counsel for 

them to sign. Because of the government's violation of the settlement agreement's 

covenant of good faith and fair dealing, LaBatte' s Track B claim was denied for lack of 

"'a credible sworn statement based on personal knowledge by an individual who is not a 

member of the Claimant's family (Settlement Agreement IX.D.2.A)."l41 

The governmental defendant has an implied duty of good faith and fair dealing 

under the settlement agreement. The U.S. Court of Appeals for the Federal Circuit stated 

in Centex Corp. v. United States, 395 F.3d 1283, 1304 (Fed. Cir. 2005): 

The covenant of good faith and fair dealing is an implied duty that 
each party to a contract owes to its contracting partner. The covenant 
imposes obligations on both contracting parties that include the duty not to 
interfere with the other party's performance and not to act so as to destroy 
the reasonable expectations of the other party regarding the fruits of the 
contract. Restatement (Second) of Contracts,§ 205 (1981); 13 Richard A. 
Lord, Williston on Contracts§ 38:15, at 437-38 (2000); MIA-COM Sec. 
Corp. v. Galesi, 904 F.2d 134, 136 (2d Cir.1990); Polito v. Continental 
Cas. Co., 689 F.2d 457,463 (3d Cir.l982); Concrete Specialties v. H. C. 
Smith Constr. Co., 423 F.2d 670 (lOth Cir.1970). The duty applies to the 
government just as it does to private parties. Rumsfeld v. Freedom NY, Inc., 
329 F.3d 1320, 1330 (Fed.Cir.2003); Essex Electro Eng'rs, Inc. v. Danzig, 

[ZJ As a party, LaBatte is required to comply with the notice provisions of Section XIII(B) 
of the settlement agreement which requires parties to notify each other of violations prior 
to bringing the matter to Court. 
[
3

] Kaardal Dec. Exs. A-F. 
[
41 Kaardal Dec. Ex. F. 

2 
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224 F.3d 1283, 1291 (Fed.Cir.2000); Malone v. United States, 849 F.2d 
1441, 1445, modified, 857 F.2d 787 (Fed.Cir.1988). 

Moreover, the United States as a defendant had an obligation of good faith and fair 

dealing to LaBatte as a party to the settlement agreement. LaBatte filed a timely Track B 

claim and had a reasonable expectation that the governmental defendant would not 

interfere with his Track B process.l51 As a Track B claimant, LaBatte was required to 

provide under Section XID (2) (a) a "credible sworn statement based on personal 

knowledge by an individual who is not a member of the Claimant's family: (1) the 

identity of a similarly situated white farmer; and (2) that the Claimant filed a 

discrimination complaint with the USDA." As explained in the attached Declaration of 

Erick Kaardal, LaBatte had two people who qualified and agreed to sign declarations in 

this regard- Timothy Lake and Russell Hawkins. Attorney Erick Kaardal drafted the 

declarations for Timothy Lake and Russell Hawkins would sign. Unfortunately for 

LaBatte, Timothy Lake and Russell Hawkins are employed at the BIA by the 

governmental defendant. At the last moment, the governmental defendant inexplicably 

instructed Lake and Hawkins not to sign the declarations and not to cooperate with 

LaBatte. Lake and Hawkins, per the governmental defendant's instructions, did not sign 

the affidavits. These actions by the governmental defendant violate the covenant in the 

settlement agreement requiring good faith and fair dealing. 

The governmental defendant may argue under Section IX.A.13 that it had no 

obligation to provide information to LaBatte: 

[51 · Kaardal Dec. Exs. B, D, E. 

3 
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13. The Secretary and/or the United States shall have no obligation 
to provide any information, documents or discovery to the Class, Class 
Members, or Class Counsel ... [GJ 

Not true. Paragraph 13 does not authorize the United States to interfere with 

LaBatte's Track B process by instructing LaBatte's two witnesses, who happen to be 

federal employees, not to sign declarations in support ofLaBatte's Track B claim. 

In this case, under this settlement agreement, the covenant of good faith and fair 

dealing barred the governmental defendant from instructing witnesses, even federal 

employees, not to cooperate with LaBatte and his Track B process. But, the 

governmental defendant instructed Tim Lake and Russell Hawkins not to cooperate, 

resulting in the denial ofLaBatte's Track B claim. 

Under the circumstances, the governmental defendant should agree that it violated 

the settlement agreement's covenant of good faith and fair dealing by instructing two 

witnesses not to cooperate with LaBatte and his Track B process. The government 

should award LaBatte his Track B claim in the amount of$202,700.52. Alternatively, 

LaBatte requests the governmental defendant to agree to additional proceedings before 

the above-referenced Court including depositions ofBIA employees Lake and Hawkins 

and their supervisors. 

[6J Kaardal Dec. Ex. G at 18. 

4 
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DATED: November 26, 2012. 

5 

MOHRMAN & KAARDAL, P.A. 

~--

EriCkG.K~tty. #229647) 
33 South Sixth Street, Suite 4100 
Minneapolis, MN 55402 
(612) 341-1074 

Attorneys For Timothy LaBatte 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
MARILYN KEEPSEAGLE, et al., 
 
 Plaintiffs, 
 
and  
 
TIMOTHY LABATTE, 
13185 462nd Avenue 
Peever, South Dakota 57257, 
 
                              Plaintiff-Intervenor 
 
v. 
 
TOM VILSACK, Secretary, United States 
Department of Agriculture, 
 
SALLY JEWELL, Secretary, United 
States Department of Interior,  
 
The UNITED STATES 
DEPARTMENT OF THE INTERIOR, 
 
KEVIN K. WASHBURN, Assistant 
Secretary-Indian Affairs for the United 
States Department of the Interior, 
 
MICHAEL S. BLACK, Director, Bureau 
of Indian Affairs, and 
 
The BUREAU OF INDIAN AFFAIRS of 
the United States Department of the 
Interior,  
 
 Defendants. 
 

 
Civil Action No. 1:99CV03119 EGS 

 
Judge Emmet G. Sullivan 

Magistrate Judge Alan Kay 
 

 
VERIFIED COMPLAINT IN INTERVENTION 
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Plaintiff-Intervenor Timothy LaBatte for his Verified Complaint in Intervention 

complains as follows: 

INTRODUCTORY 
SUMMARY OF ALLEGATIONS  

 
The cause for this Verified Complaint in Intervention for declaratory and equitable 

relief concerns LaBatte’s underlying claim against the United States Department of 

Agriculture and the Department of the Interior and the BIA. The relief sought arises from 

governmental misconduct associated with the Keepseagle Settlement Agreement approved by 

the Court.  Plaintiff Timothy LaBatte is a member of the plaintiff class as an Indian family 

farmer-rancher having farmed on Indian Trust Land. 

After the parties entered into a settlement agreement governing and in accordance 

with the agreement, LaBatte followed the indentified “Track B” process for the recovery of 

over $220,000 in damages. In so doing, LaBatte identified two non-family witnesses willing 

to testify, through declarations, about facts supporting his claim. Their declarations were 

prepared based upon their willingness to testify. 

One person, Russell Hawkins, was LaBatte’s tribal chief during the occurrence of the 

alleged wrongdoing. The other, Tim Lake, was a member of the same tribe as LaBatte and 

likewise has knowledge of facts supporting LaBatte’s claim. At the time of the material and 

relevant supporting occurrences to which Hawkins is willing to testify, he was not a federal 

government employee. At that time, Lake was with the Bureau of Indian Affairs of the 

United States Department of the Interior in Sisseton, South Dakota. But, neither Hawkins 

nor Lake were associated with the defendant United States Department of Agriculture. 

Regardless, despite an exhaustive search for other witnesses before identifying Hawkins and 
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Lake as the only remaining persons able to help LaBatte, including one person long since 

deceased, there are no other non-family witnesses who can provide the: 

“[C]redible sworn statement based on personal knowledge by an 
individual who is not a member of the Claimant’s family: 
 

(1) the identity of a similarly situated white farmer; and  
 
(2) that the Claimant filed a discrimination complaint 
with the USDA.” 

 
Section IX. D.2.a. Hawkins and Lake met these requirements. 

Presently, both LaBatte witnesses are employees of the Bureau of Indian Affairs 

under the Department of Interior. Since they are not Agriculture employees, they are not 

constituents of Agriculture who supervised, directed, or regularly consulted with 

Agriculture’s attorneys concerning matters such as the issues related to the underlying legal 

action that resulted in the Settlement Agreement or otherwise had or has the authority to 

obligate Agriculture in such a way to impute civil liability. Hence, there is no ethical issue 

(and not raised or expressed by Agriculture attorneys) over LaBatte or his counsel in 

obtaining those needed testimonies from Hawkins and Lake. In addition, Hawkins and Lake 

are the only witnesses LaBatte can rely upon to assert his claim.  

Importantly, former Tribal Chief Hawkins obtained LaBatte’s critical factual 

information before he became a federal employee. And, Lake, obtained his information before 

the Keepseagle lawsuit despite his federal employee status with the BIA. Furthermore, under 

the Keepseagle Track B process there is no subpoena authority available to the claimant 

LaBatte. While the settlement agreement states that there is no obligation to provide 
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information, the settlement terms do not state the government is prohibited from providing 

information: 

The Secretary and/or the United States shall have no obligation 
to provide any information, documents or discovery to the 
Class, Class Members, or Class Counsel… 

 
Section IX.A.13. 

Here, the federal government directed and prohibited its employees not to testify on 

LaBatte’s behalf knowingly depriving him of a process to assert his claim and collect 

damages against the Department of Agriculture. 

Consequently, Agriculture has, with the assistance of the Department of the Interior 

and the BIA (1) breached the settlement agreement; (2) breached the covenant of good faith 

and fair dealing; (3) violated LaBatte’s protected First Amendment right to petition the 

government for the redress of grievances; and (4) violated LaBatte’s right to due process.  

The instant action seeks declaratory judgment that: (1) the Department of Agriculture 

breached the Settlement Agreement; (2) breached the covenant of good faith and fair 

dealing; (3) that Agriculture, Interior, and the BIA violated LaBatte’s First Amendment right 

to petition the government for redress of grievances; and (4) that Agriculture, Interior, and 

the BIA violated LaBatte’s Fourteenth Amendment protected right to due process. 

As for injunctive relief, the Court should issue an order to (1) direct Agriculture, 

Interior, and the BIA to immediately cease its interference of LaBatte with the instant 

action’s Settlement Agreement inclusive of but not limited to the “Track B” process and 

prohibiting government employees, such as and specifically Hawkins and Lake, from 

providing testimony or any other information each possess relating to LaBatte’s claim; (2) 
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direct Agriculture, Interior, and the BIA to cease their interference with LaBatte’s First 

Amendment right to petition the government for redress of grievances; and (3) direct 

Agriculture, Interior, and the BIA to cease their interference with LaBatte’s constitutional 

right to due process under the Fourteenth Amendment of the United States Constitution. 

In addition, the Court should order Agriculture to immediately process LaBatte’s 

claim and to order the Department of Interior and the BIA to immediately grant LaBatte or 

his attorney’s access to Hawkins and Lake to obtain the testimony of Hawkins and Lake 

related to LaBatte’s claim.  

Alternatively, LaBatte will move for additional proceedings before this Court to allow 

him to opt out of the settlement agreement altogether.  

 

EXHAUSTION OF REMEDIES 

1. Prior to the filing a motion for intervention and leave to file the instant 

complaint, LaBatte followed the notice requirements of the Settlement Agreement. LaBatte 

served Notice of Violation to Agriculture on or about November 26, 2012 as required under 

the Settlement Agreement’s paragraph XIII.B.1. Agriculture did not respond within the 45 

days mandated under paragraph XIII.B.2. The 75 day waiting period provided under 

paragraph XIII.B.2. has expired. Counsel for LaBatte was admitted to the bar of the U.S. 

District Court for the District of Columbia on May 6, 2013, and filed this motion to 

intervene and leave to file a complaint for intervention accordingly. 
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JURISDICTION 

2. Jurisdiction is founded upon 15 U.S.C. § 1691, § 1691e(a), 28 U.S.C. § 1331, 

28 U.S.C. § 1343, 28 U.S.C. § 2201, 42 U.S.C. § 2000d, 5 U.S.C. § 706 and 7 U.S.C. § 2279. 

The settlement agreement also provided the Court continuing jurisdiction regarding 

violations of the settlement agreement. 

VENUE  

3. Venue lies in this judicial district because the Plaintiffs’ claims arose in this 

judicial district, and pursuant to 28 U.S.C. § 1391(e).  

PLAINTIFF-INTERVENER PARTY  

4. Plaintiff-intervener Timothy LaBatte is a Native American farmer and rancher 

and resident of Peever, South Dakota. He farmed on land located on the Sisseton Wahpeton 

Reservation. He is a member of the Sioux Tribe.  

5. Defendant Tom Vilsack is the Secretary of the United States Department of 

Agriculture, the federal government agency responsible for the implementation and 

administration of the programs identified within the instant complaint. 

6. Defendant United States Department of the Interior is a Cabinet-level agency 

of the United States government that is responsible for the management and conservation of 

most federal land and natural resources, and the administration of programs relating to 

Native Americans, Alaska Natives, Native Hawaiians, territorial affairs and to insular areas of 

the United States. Interior employs 70,000 people, including expert scientists and resource-

management professionals, in nine technical bureaus including the Bureau of Indian Affairs. 
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7. Defendant Sally Jewell is the current Secretary of the Interior. Secretary Jewell 

over sees Interior. 

8. Defendant Michael S. Black is the Director for the Bureau of Indian Affairs. 

The BIA reports directly to the Assistant-Secretary- Indian Affairs of the Department of the 

Interior. 

9. Defendant Bureau of Indian Affairs’ mission is to enhance the quality of life, 

to promote economic opportunity, and to carry out the responsibility to protect and 

improve the trust assets of American Indians, Indian tribes, and Alaska Natives.  

10. Defendant Kevin K. Washburn is the Assistant Secretary-Indian Affairs for 

the Department of the Interior. The Assistant Secretary-Indian Affairs assists and supports 

the Secretary of the Interior in fulfilling the United States’ trust responsibility to the 

Federally recognized American Indian and Alaska Native tribes and villages and individual 

Indian trust beneficiaries, as well as in maintaining the Federal-Tribal government to 

government relationship. 

 

USDA’S FARM LOAN OPERATIONS AND ITS GENERAL PRACTICE OF 
DISCRIMINATION 

 
The Organization of the USDA’s Farm Service Agency  

 
11. USDA's Farm Service Agency ("FSA") provides farm loans and other farm 

credit benefits to U.S. farmers.  

12. The FSA was created in 1994 as a result of a reorganization of USDA, 

primarily by the merger of the Agricultural Stabilization and Conservation Service ("ASCS") 
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with the Farmers’ Home Administration ("FmHA"), which previously had provided farm 

loans and other farm credit benefits.  

13. FmHA was created to provide loans, loan servicing, and technical assistance 

for farmers. FmHA accomplished this goal either by making loans directly to farmers or 

guaranteeing loans made to farmers by private, commercial lenders. These loans include, but 

are not limited to, "farm ownership", "operating", and "continuing assistance" loans, as well 

as loans that "restructure" existing loans and "emergency" loans.  

14. FmHA’s key responsibilities were to work with small, minority and 

disadvantaged farmers – farmers who could not get credit elsewhere – to assist these farmers 

in developing their financial plans and loan applications.  

15. FSA, like FmHA and ASCS before it, operates through a three-tiered review 

system consisting of county-level offices and committees, which are reviewed and monitored 

by state-level offices and committees, which are in turn subject to federal level review in 

Washington, D.C., by the national office and the National Appeals Division ("NAD").  

16. County offices work in conjunction with local county committees. The county 

committees consist of producers from a county who have been elected by other producers in 

that county. The state committees consist of producers from each state who oversee the 

state and county offices. At the federal level, the national office oversees the state and 

county level offices while NAD renders final determinations of administrative appeals. Prior 

to the 1994 consolidation, FmHA had its own administrative appeal process.  

17. USDA has long suffered from a lack of diversity in the FSA program delivery 

structure, and a severe under-representation of minority employees in FSA county offices.  
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The USDA’s Study of its Farm Loan Programs 
 

18. Responding to frequent complaints that its farm credit programs were 

operating in a discriminatory manner, the USDA conducted a comprehensive study of its 

farm loan programs, through a Civil Rights Action Team (“CRAT”) which it convened. 

After an exhaustive examination of the issue, the USDA issued a report, known as the 

“CRAT Report.” This report concluded that minorities, including Native Americans, have 

had disproportionately lower access to USDA farm loan programs than comparably situated 

white farmers and ranchers.  

19. In addition, in 1997 and 2000, the USDA office of the Inspector General 

studied the operation and effectiveness of the USDA civil rights office and issued reports on 

the subject, known as “OIG Report” & “OIG Report II,” respectively. As set forth below, 

these reports found that the Civil Rights offices of the USDA were wholly ineffective and 

failed to permit farmers and ranchers to redress discrimination to which they may have been 

exposed.  

The Process of Applying for Loans and Loan Servicing 
  

20. Traditionally, farmers have been advised of the availability of USDA loans and 

loan servicing by the USDA.  

21. After being so advised, farmers interested in obtaining credit assistance have 

been provided a loan application and Farm and Home Plan (“FHP”), essentially a financial 

plan for the farm, and completed those materials with assistance from USDA officials. 

USDA regulations require that the agency offer all farmers, but especially Native American 
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farmers and others who qualify as socially disadvantaged, extra help in the completion of 

loan applications, known as “technical assistance.”  

22. Once the USDA issues a loan, the vagaries of farming and ranching may 

require that loan terms be renegotiated, relaxed or the loan forgiven. This process of 

managing the loan to ensure the continued success of the farmer and the eventual repayment 

of the loan is known as “loan servicing.” Farmers applying for loan servicing also completed 

a FHP along with a loan application.  

23. Completion of the FHP loan application and loan serving application typically 

require the assistance and guidance of USDA officials to complete.  

24. The provision of assistance and guidance in obtaining and completing the 

appropriate materials to obtain loans or loan servicing is critical because of the complexity of 

the programs and forms that must be completed.  

25. The loan application and servicing process is uniform across the United States, 

and is completed pursuant to regulations found at 7 C.F.R. § 1901, et seq.; 7 C.F.R. Part 1951-

S, et seq.  

Native Americans Have Received far Less Than Their Proportionate Share of USDA 
Loans and Loan Servicing Dollars  

 
26. Native Americans have long received fewer loan dollars from USDA than is 

appropriate given their share of the rural population, their share of the farming population, 

and their share of the population eligible to receive USDA loans.  

27. Indeed, the disparity between the amount of loan funds Native Americans 

have received and the amount they were expected to receive is so great that the likelihood 

the disparity is due to chance is less than 5%.  
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28. Native Americans also have long received far fewer loan servicing dollars 

from USDA than are proportionate to their share of the rural population, their share of the 

farming population, and their share of those eligible to receive USDA loans.  

29. As with the disparity in loan dollars, the disparity between the amount of 

funds Native Americans have received and the amount of funds they were expected to 

receive is so great that the likelihood the disparity is due to chance is less than 5%.  

30. The CRAT report reached similar conclusions. The CRAT report found lower 

participation rates and lower approval rates for minorities in FSA programs:  

Recent studies requested by Congress and FSA have found 
lower participation and lower loan approval rates for minorities 
in most FSA programs. Participation rates in 1994 in programs 
of the former Agricultural Stabilization and Conservation 
Service (ASCS), particularly commodity programs and disaster 
programs, were disproportionately low for all minorities.  

 
The GAO found that between October 1, 1994 and March 31, 
1996, 33 percent of minority applications but only 27 percent of 
non-minority applications in the Agricultural Conservation 
Program (ACP) were disapproved. During the same period, 16 
percent of minority but only 10 percent of non minority loans 
in the direct loan program were disapproved.  

 
CRAT Report at 21 (emphasis added).  
 

31. Moreover, even where loans eventually were approved, as the CRAT Report 

found, minorities endured longer loan processing times, including in FSA’s Northwest 

region where Native American farmers and ranchers have been particularly active:  

In the Southeast, for example, in several States it took three 
times as long on average to process African-American loan 
applications as it did non minority applications. Similar 
disparities between non minority loan processing and American 
Indian loan processing appeared in records for a number of 
States included in FSA's Northwest region.  
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CRAT Report at 21 (emphasis added). 
 

32. The pattern of Native Americans receiving fewer loan and loan servicing 

dollars than the amounts proportionate to their representation in the rural population is 

consistent across the country and throughout the class period. Nor is the pattern of 

disparities between loans and loan servicing awarded to Native Americans and white farmers 

and ranchers likely due to chance. Instead, these disparities in loans and loan servicing likely 

have been due to USDA’s use of and reliance on policies and practices that have operated, 

and may have been intended to operate, adversely on Native Americans. These practices are 

described below.  

USDA Relied and Continues to Rely on Overly Subjective 
Criteria in Approving Farm Loans and Loan Servicing 

 
33. After farmers completed the loan application with its supporting documents, 

the application was subject to a two-step approval process. First, the application was 

presented to the County Committee for a determination of eligibility. If the County 

Committee determined that the farmer was eligible, then the application was considered by 

the County Supervisor. The County Supervisor then approved or rejected the loan 

application.  

34. The criteria that County Committee members and the county office were 

instructed to rely upon to assess loan applications are, and at all relevant times have been 

uniform across the United States.  

35. Prior to 1997, the regulations in existence instructed County Committees to 

make loan eligibility decisions based on criteria such as: (a) the character of the applicant; (b) 
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the industry of the applicant; (c) the commitment and ability of the applicant with regard to 

farming; and (d) the applicant’s education or experience in farming. See, e.g., 7 C.F.R. 

§§1910.4; 1910.6; 1910.7; 1941.12; 1943.12 (1989).  

36. These criteria were susceptible to multiple interpretations by County 

Committee members.  

37. The minimal written guidelines provided to County Committee members on 

how to interpret these loan criteria also were susceptible to multiple interpretations.  

38. In 1997 the USDA revised the criteria to be used by County Committee 

members in evaluating applications for loans and debt servicing.  

39. These new criteria, as well as the written guidelines accompanying them, also 

are susceptible to multiple interpretations.  

40. If the farmer or rancher were found eligible for a loan, then USDA rules 

provided that the County Supervisor evaluated the application. This process also was highly 

subjective. The County Supervisor decided whether to approve or reject the loan application 

based upon whether the applicant had adequate security and whether the FHP was 

“feasible,” that is, it demonstrated a positive cash flow. The latter process – also required in 

the loan servicing application process – was rife with variables susceptible to multiple 

interpretations by the County Supervisor. 

41. The use of these and other, similarly subjective criteria to determine eligibility 

for loans and loan servicing has allowed discrimination against Native American Farmers to 

flourish, and has led to and ratified a pattern and practice of discrimination against Native 

Americans in the provision of loans and loan servicing.  
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42. In addition, the use of subjective criteria to determine eligibility for loans and 

loan servicing has had an adverse impact on the ability of Native American farmers to obtain 

loans and loan servicing that cannot be reconciled with USDA’s legitimate operational needs.  

 
The USDA Has Systematically Disadvantaged 

Native American Farmers in the Loan Application Process 
  

43. The USDA also has engaged in a pattern and practice of denying Native 

Americans equal access to loan applications that it provided to farmers and ranchers, and 

therefore to loans, thereby systematically disadvantaging Native American Farmers in the 

loan application process.  

44. Native American farmers routinely were not advised of the availability of 

USDA loans and loan servicing options; were not provided loan applications upon request; 

and were not provided adequate technical assistance to enable them to complete the loan 

and loan servicing application process, while other farmers and ranchers were routinely 

provided these benefits and opportunities.  

45. In addition, USDA officials regularly erected a variety of barriers which 

prevented Native Americans from receiving loans and loan servicing and/or delayed or 

reduced the value of any loans or loan servicing received. These obstacles were not imposed 

upon white farmers.  

46. As the CRAT Report found, one example of such barriers was:  

The minority or limited-resource farmer tries to apply for a 
farm operating loan through the FSA county office well in 
advance of planting season. The FSA county office might claim 
to have no applications available and ask the farmer to return 
later. Upon returning, the farmer might receive an application 
without any assistance in completing it, then be asked repeatedly 
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to correct mistakes or complete oversight in the loan 
application. Often those requests for correcting the application 
could be stretched for months, since they would come only if 
the minority farmer contacted the office to check on the loan 
processing. By the time processing is completed, even when the 
loan is approved, planting season has already passed and the 
farmer either has not been able to plant at all, or has obtained 
limited credit on the strength of an expected FSA loan to plant 
a small crop, usually without the fertilizer and other supplies 
necessary for the best yields. The farmer's profit is then 
reduced.  

 
CRAT Report at 15 (emphasis added). 
 

47. As the CRAT Report further described:  

If the farmer's promised FSA loan finally does arrive, it may 
have been arbitrarily reduced, leaving the farmer without 
enough money to repay suppliers and any mortgage or 
equipment debts. In some cases, the FSA loan never arrives, 
again leaving the farmer without means to repay debts. Further 
operating and disaster loans may be denied because of the 
farmer's debt load, making it impossible for the farmer to earn 
any money from the farm. The farmer then will have to sell the 
land or be foreclosed upon to settle debts. As an alternative, 
the local FSA official might offer the farmer an opportunity to 
lease back the land with an option to buy it back later. The 
appraised value of the land is set very high, presumably to 
support the needed operating loans, but also making 
repurchase of the land beyond the limited-resource farmer's 
means. The land is lost finally and sold at auction, where it is 
bought by someone else at half the price being asked of the 
minority farmer. Often  
it is alleged that the person was a friend or relative of one of the 
FSA county officials.  

 
CRAT Report at 16 (emphasis added).  
 

48. This cycle, which was well-documented by the CRAT report, has operated 

regularly to deny Native Americans equal access to credit opportunities.  
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The USDA’s Failure to Supervise the Loan Servicing Process  
 

49. Notwithstanding that the USDA has been on notice that its loan and loan 

servicing processing has consistently disadvantaged Native American farmers, it has failed to 

redress the inequities its policies have caused or to correct the flawed policies themselves.  

50. The CRAT report reached a consistent conclusion:  

Currently, the Farm and Foreign Agricultural Services (FFAS) 
Mission Area, which manages the FSA program delivery system, 
provides ineffective oversight of the local delivery of farm credit 
services.  

 
CRAT Report at 16.  
 

51. As the CRAT Report’s findings indicate, USDA’s failure to redress the 

inequities in the delivery of loans and loan servicing has been due, at least in part, to the low 

priority that the USDA has placed on compliance with the civil rights laws. CRAT Report at 

55.  

52. This conduct has systematically disadvantaged Native American farmers, and 

has ratified and exacerbated a pattern and practice of discrimination against them in the 

provision of loans and loan servicing.  

53. The USDA’s failure to address inequities in its loan and loan servicing 

program also has had an adverse impact on Native American Farmers that cannot be 

justified by any business necessity.  
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The USDA’s Failure to Conduct Adequate Outreach Programs 
Targeted at Native American Farmers 

 
54. The USDA has failed to conduct sufficient outreach aimed at Native 

American farmers, despite being on notice for years that its failure to conduct such outreach 

had an adverse impact on Native American farmers.  

55. For example, as the CRAT Report found, a lack of outreach to small and 

limited-resource farmers directly impaired the participation of minorities, including Native 

Americans, in USDA programs:  

Lack of diversity in the FSA county office delivery system 
directly affects participation of minority and female producers 
in USDA programs. Under-representation of minorities on 
county committees and on county staffs means minority and 
female producers hear less about programs and have a more 
difficult time participating in USDA programs because they lack 
specific information on available services.  
 
However, outreach efforts have failed on a much broader front 
than just the county committee system in FSA. USDA does not 
place a priority on serving the needs of small and limited-
resource farmers and has not supported any coordinated effort 
to address this problem. The many mission areas and agencies 
within the Department have developed their own separate 
programs that may or may not be successful in responding to 
the real differences in scale and culture presented by minority 
and limited-resource customers. 

 
Minority and limited-resource farmers and ranchers reported 
they are not receiving the technical assistance they require. They 
said they are not receiving basic information about programs 
for which they might be eligible. They are not being helped to 
complete complicated application forms. They are not being 
helped to understand and meet eligibility requirements for 
programs. They are not receiving information about how their 
applications are handled and, if they are denied participation, 
why they were denied and how they might succeed in the future. 
When they do receive loans or other program benefits, they are 
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not being helped to use those benefits most effectively to 
improve their operations. 

 
Some outreach efforts, like the consolidated Service Center 
approach to providing comprehensive services to USDA 
customers, have created new barriers. Their locations have not 
considered the needs of minority and limited-resource 
customers who may have difficulty in reaching more distant 
centers than customers with greater resources. Their services 
have not provided for cultural and language differences that 
make USDA programs inaccessible or less relevant to minority 
customer needs. And their services have failed to recognize the 
different needs of small-scale enterprises, be they farms, 
businesses, communities, or families.  

 
CRAT Report at 26-27. 
  

56. In particular, as the CRAT Report concluded, the USDA has systematically 

failed to address the special need for outreach to Native Americans on Tribal lands:  

A special case exists among American Indians on Tribal lands. 
USDA programs have not addressed their special status as 
sovereign nations and have not accommodated the special 
needs of their ownership of land in trust. The county delivery 
system ignores the political boundaries of Tribal governments. 
Lack of cooperation between the Department of the Interior, 
with responsibility for Indian Affairs, and the USDA, with its 
responsibilities for agricultural, rural, and food and nutrition 
programs, interferes with delivery of needed services to 
American Indians. Program rules specifying particular forms of 
land ownership for eligibility prevent American Indians from 
access to assistance they need to develop their agriculture and 
conserve their land.  

 
CRAT Report at 28. 
  

57. For example, although the CRAT Report recommended that USDA “establish 

full-time USDA service centers on Indian tribal lands” and that USDA should “immediately” 

“work with Indian tribes to set guidelines and locations of the USDA service centers,” the 

USDA has failed to undertake either recommendation. CRAT at 76 (emphasis in original).  

SAPPX37

Case: 17-2396      Document: 26     Page: 86     Filed: 12/11/2017



19 
 

58. On the contrary USDA offices often are located far from Native American 

farms and ranches, making it very difficult for Native Americans to gain access to USDA 

credit programs. On some occasions, USDA even specifically has required Native Americans 

to obtain credit assistance from FSA county offices further from their home than the nearest 

office.  

59. Indeed, as the CRAT Report found, despite the recognized need for increased 

outreach to minorities, including Native Americans, cultural insensitivity or even bigotry 

within USDA actually inhibited minority participation in USDA loan programs. CRAT 

Report at 27.  

60. The USDA’s systematic and long standing failure to offer anything other than 

meager outreach to Native American farmers, which has long been known to the agency, has 

adversely affected their ability to participate in USDA loan and loan servicing programs.  

The USDA’s Failure to Investigate Civil Rights Complaints  
 

61. The USDA advised farmers who believed their denial of credit was due to 

discrimination to file a complaint with the Secretary of Agriculture through the FmHA - 

Equal Opportunity ("EO") office, or with the Office of Civil Rights Enforcement and 

Adjudication ("OCREA"), or both.  

62. At the same time, USDA systematically failed to record, investigate and 

redress complaints of civil rights violations made by members of the certified class in this 

action.  

63. Indeed, in 1983, the USDA effectively dismantled its EO and OCREA offices, 

leaving it with no ability to record, investigate or redress discrimination complaints.  
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64. The predictable result was that civil rights complaints made by Native 

American farmers to the USDA have been unanswered. As the CRAT Report found:  

USDA doesn't respond even when they do file complaints. In 
Tulsa, OK. an advocate representing black and American Indian 
farmers said, "we have filed 72 civil rights complaints. Not one 
complaint has even been answered."  

 
CRAT Report at 24. 
 

65. Moreover, as the OIG report found, the EO office lacked a system for 

tracking civil rights complaints, failed to resolve discrimination complaints, and had a 

massive backlog:  

The program discrimination complaint process at FSA lacks 
integrity, direction, and accountability. The staff responsible for 
processing discrimination complaints receives little guidance 
from management, functions in the absence of any current  
position descriptions or internal procedures, and is beset with 
its own personnel EEO problems. The staff also processes 
discrimination complaints without a reliable tracking system to 
determine the status of the complaints and, apparently, without 
deadlines to resolve the complaints. The resulting climate of 
disorder has brought the complaint system within FSA to a near 
standstill. Little gets accomplished to resolve discrimination 
complaints or to make program managers aware of alleged 
problems within their programs.  

 
OIG Report at 6 (emphasis added).  
 

66. Moreover, as the OIG found, there was no system within the EO office for 

reconciliation or tracking of civil rights complaints, no management oversight of the 

complaint process, and no method even for determining the status of many cases. See OIG 

Report at 8-9.  
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67. Defendant's OCREA office was similarly in a shambles throughout most of 

the class period, with the result that its complaint files are riddled with inaccuracies and 

cannot function as an accurate or reliable method for tracking civil rights complaints.  

68. Indeed, as the CRAT Report found, record-keeping of discrimination 

complaints at USDA was "non-existent."  

69. Similarly, as OIG found CREA “does not have controls in place to monitor 

and track discrimination complaints.” OIG Report at 9.  

70. Indeed, the magnitude of the problem is greater than reflected in the OIG and 

CRAT studies. The process of resolving claims under the settlement reached in Pigford, et al. 

v. Venamen (D.D.C.) (Friedman, J.) has shown that literally thousands of discrimination 

complaints filed at the local level were never entered into the FSA/OCREA system. 

71. Nor have these problems with the civil rights complaint system improved 

much in recent years. Although the OIG and CRAT studies reported on conditions at the 

USDA prior to 1997, later USDA reports reveal that the problems at USDA’s civil rights 

department persist. See September 29, 1997, USDA's Office of Inspector General issued 

Phase II of the OIG Report on Civil Rights Issues, entitled "Minority Participation In Farm 

Service Agency's Farm Loan Programs - Phase II.”  

72. For example, in a report issued on September 30, 1998 by the USDA’s Office 

of Inspector General entitled “Report to the Secretary on Civil Rights Issues – Phase V” 

[hereinafter “OIG Report V”], the OIG found that the USDA “has not made significant 

progress in reducing the complaint backlog” and found “continuing disorder” within the 

civil rights department.  
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73. Indeed, even as recently as March 10, 2000, USDA’s Office of the Inspector 

General released an audit report entitled "Office of Civil Rights Status of the 

Implementation of Recommendations Made in Prior Evaluations of Program Complaints - 

Phase VII" ("OIG Report VII"), which found that, as of that time, “no significant changes 

in how complaints are processed have been made” and that it could not “conclude that all 

complaints are processed with due care.” OIG Report VII at i.  

74. Even where civil rights complaints were received, investigated, and found 

meritorious, the USDA declined to provide the relief warranted, further undermining public 

confidence in the integrity of the civil rights complaint system.  

84. As the CRAT report found:  
 

Farmers who told the CRAT stories of discrimination and abuse 
by USDA agencies also described a complaints processing 
system which, if anything, often makes matters worse. They 
described a bureaucratic nightmare where, even after they 
receive a finding of discrimination, USDA refuses to pay 
damages. They charged USDA with forcing them into court to 
seek justice, rather than working with them to redress 
acknowledged grievances. They painfully described the toll 
these ongoing battles with USDA has taken on their families, 
and on their health.  

 
CRAT Report at 22-23.  
 

75. In effect, the USDA’s complaint apparatus has failed to support or enforce 

the civil rights laws. As the CRAT report concluded: “the USDA does not have the structure 

in place to support an effective civil rights program.” CRAT Report at 56.  

76. Having failed to operate a civil rights complaint system that is responsive to 

evidence of discrimination, the USDA has exacerbated the discrimination practiced in its 

loan and loan servicing programs.  
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USDA’s Discrimination in the Guaranteed Loan Program 
 

77. In addition to serving as a direct lender to farmers and ranchers, the USDA in 

more recent years has assisted family farmers by guaranteeing loans made by private banks to 

farmers and ranchers unable to obtain credit elsewhere.  

78. USDA also has engaged in a pattern and practice of discriminating against 

Native Americans in the administration of this guaranteed loan program.  

79. Native Americans have received fewer guaranteed loan dollars than they 

would have absent the discriminatory factors alleged herein.  

80. This pattern of Native Americans receiving fewer guaranteed loan funds than 

they should have absent discrimination is not the result of random or non-discriminatory 

factors.  

Waiver of Statute of Limitations 
 

81. The Omnibus Consolidated Appropriations Act for Fiscal Year 1999, P.L. 

105-277, Div. A, § 101(a) [§ 741], 112 Stat. 2681 (Codified at 7 U.S.C. § 2279), waives 

ECOA’s two year statute of limitations for farmers who filed complaints of discrimination 

with the USDA before July 1, 1997 that allege discrimination at any time between January 1, 

1981 and December 31, 1996.  

 
Individual Allegations of Plaintiff-Intervener Timothy LaBatte 

 
82. LaBatte’s date of birth is October 14, 1960.   

83. LaBatte presently resides at 13185 462nd Avenue, Peever, Lake Traverse 

Reservation, South Dakota.   
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84. LaBatte is a Native American and an enrolled member of the Sisseton 

Wahpeton Sioux Tribe of South Dakota (as known when the allegations described in this 

complaint occurred. The Tribe is now known as the Sisseton Wahpeton Oyate Tribe.   

85. LaBatte is also a lineal descendant of Mary LaBatte who is on the May 20, 

1886 Minnesota Mdewakanton Census recognized in Wolfchild v. United States, a case in the 

U.S. Court of Federal Claims.   

86. LaBatte was born on the Indian Trust Land to Reuben LaBatte, Sr. and was 

raised on the tract of land known as the John Ironshield Allotment, Allotment #1098. It is 

located in Roberts County, South Dakota.  

87. Since childhood, LaBatte always wanted to be a farmer and rancher applying 

his chosen trade and profession on his family farm – common in South Dakota. 

Importantly, the family farm was located on Indian Trust Land. As a cultural and traditional 

Indian aspect of life, their self-identity, as was LaBatte’s, was and remains tied to the land. 

His commitment to chosen life’s objective was shown early in his life ― LaBatte was the 

only Native American member of his Future Farmers of America chapter in his high school 

years, 1974-1978.  

88. In 1977, during a period of severe drought and while LaBatte was in high 

school, LaBatte inquired about a complete land buying, farmstead, equipment, livestock 

production, and operation expense full service FmHA loan. This was to buy his father’s land 

and other lands to begin a sustainable full-size farm operation. 

89. Roberts County, South Dakota is where LaBatte made his first full loan 

service request. 
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90. In response, the FmHA County Loan Director, Mr. Charles Twitero, 

recognizing the existing drought, told high school senior LaBatte to join the military because 

“we treat our veterans very well and I can see you coming back and getting financed for a 

farm operation by FmHA.”  

91. Charles Twitero is now deceased. 

92.  LaBatte joined the military via the delayed entry program. After high school 

graduation, LaBatte entered active duty on June 4, 1978 and eventually honorably discharged 

in 1983 receiving a four-year good conduct medal. He immediately returned home to 

Roberts County, South Dakota. 

93. But, before his discharge, in 1981, LaBatte’s father suffered a serious 

abdominal aneurism. Taking leave during this time, LaBatte met with his father to discuss 

the future of the farm, specifically, about LaBatte taking over his father’s tracts of land and 

making an application to the FmHA for a loan.  

94. Soon after his father’s recovery, LaBatte and his father visited the local FmHA 

office and met with Mr. Twitero. LaBatte’s father sought a $28,000 refinancing loan for an 

existing amount owed.  Twitero turned down LaBatte’s father’s request. Meanwhile, LaBatte, 

told Twitero of his plans and inquired about a loan for over $330,000. Twitero stated that 

LaBatte could apply for a loan application within one year of his military discharge and 

should do so. 

95. LaBatte followed Twitero’s instructions. With less than a year to go before his 

military discharge (in 1982), LaBatte applied for a USDA-Farmers Home Administration 

loan of over $330,000. 
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96. In preparing the loan application documentation, LaBatte made several calls to 

Twitero’s FmHA’s office but his calls were never returned, by Twitero, his secretary, or any 

other loan officer. In similar fashion, during 1982, LaBatte visited Twitero’s FmHA office to 

proceed with the loan application but, even though they met face-to-face, Twitero offered 

no assistance to LaBatte with his loan application. Twitero would state that he required 

updated information yet failed to identify what specific information he needed updated. 

Twitero, nor anyone else on his staff, offered technical assistance to facilitate the process. 

97. Even after LaBatte’s unsuccessful visit to Twitero’s office in 1982, he 

continued to make efforts to contact Twitero in early March 1983, for instance, less than 

four months from LaBatte’s military discharge. Again, LaBatte’s calls were not returned. 

98. Despite the absence of assistance, in June or July 1983, with an application 

completed to the best of LaBatte’s sole ability, he met with Twitero. Although LaBatte’s 

application reflected over 20% or $66,000 in capital assets and equity owned without any 

encumbrances as collateral to the loan request of $330,000-to $350,000, Twitero stated that 

he, the FmHA, could not help him. Twitero also stated that he was too busy with other 

loans and advised LaBatte to seek assistance from his tribe to “see what money they have.” 

99. The Tribe could not assist LaBatte. LaBatte was referred out by the Tribe to a 

certain man by the name of Dick Stewart.  

100. The Tribe only had $58,000 to loan LaBatte for operating and some livestock, 

far short of what he sought from the FMHA.   

101. Between the time of LaBatte’s application submission to the FmHA and his 

June or July 1983 meeting and verbal exchange with Twitero, LaBatte did approach then 

SAPPX45

Case: 17-2396      Document: 26     Page: 94     Filed: 12/11/2017



27 
 

Sisseton Wahpeton Sioux Tribal Chairman Rollin Ryan. LaBatte complained continually 

about the FmHA’s and Twitero’s treatment of him regarding the loan application process. 

102. Former Tribal Chairman Rollin Ryan is deceased. 

103. Ryan’s successor was Russell Hawkins, holding onto his Tribal chairmanship 

from 1983 to 1985. During his administration as Tribal Chairman, LaBatte complained to 

Hawkins about the FmHA relating to his loan application and attitude toward Native 

Americans. Mr. Hawkins was very concerned about the loss of tribal lands to non-Native 

Americans through purchasing and how those purchasers were being made. He was familiar 

with loans being offered to white farmers or ranchers. 

104. During the same time period, LaBatte was referred to Jerry Jaeger, BIA 

Finance Officer for the Aberdeen, South Dakota area regarding his complaint with the 

FmHA’s failure to finance his full-service load and Native American treatment related to his 

loan application. From there, LaBatte was referred to T.O. Traversie to file a complaint and 

also to inquire about a BIA loan funding program.  

105. Despite LaBatte’s diligent efforts he has been unable to locate Jerry Jaeger. 

106. T.O. Traversie is deceased. 

107. In 1989, then Sisseton Area Acting BIA Superintendent Wilbur Wilkinson told 

LaBatte to submit a business plan for $100,000, but not over that amount, or it would not 

get funded. At that point in time $100,000 was the highest amount available in the area for 

an Indian Farmer in Roberts County, South Dakota.  

108. By contrast, the FmHA loans in Roberts County, South Dakota to non-Indian 

farmers were often hundreds of thousands of dollars.   
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109. Before processing LaBatte’s business plan, Wilkenson left his temporary 

position as Acting BIA Superintendent. Wilkenson is deceased or unable to be located. 

110. Tim Lake, succeeded Wilkenson as Acting BIA Superintendent. Lake was 

familiar with LaBatte’s complaint about and to the FmHA. Lake is a Native American and 

was a member of the Sisseton Wahpeton Sioux Tribe. 

111. Nevertheless, as previously noted, Lake was not only familiar with LaBatte’s 

FmHA complaints, but he also described to me the loan process under the BIA. Lake 

described the first step of acquiring a BIA loan which required LaBatte had to have three 

letters of rejection from other financial lending institutions.  

112. LaBatte had in his possession two written letters from two different loan 

institutions. The third rejection was the FmHA’s. Lake had contacted the FmHA and after 

discussions with those officials was satisfied that, considering LaBatte’s dealings with the 

FmHA and its verbal rejection of LaBatte’s loan request, it was sufficient to meet the 

requirements for a BIA loan. 

113. LaBatte did receive a BIA loan of $97,000 but, it was far short of what he 

needed and sought with the FmHA of $330,000-$350,000. The $97,000 was not enough. 

LaBatte was underfinanced. Nor was there federal help for droughts, emergency feed and 

operating capital -- all of which LaBatte needed and non-Indian farmers and ranchers 

received. 

114. Others, including the Farm Credit Bureau thought it odd that the FmHA 

would not approve LaBatte’s loan request. Although LaBatte tried to obtain a loan from the 
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Farm Credit Bureau, it too rejected LaBatte’s loan application because the land to be farmed 

and ranched was on Indian Trust Land. 

115. At the time and since, LaBatte complained about the FmHA discrimination to 

the following federal officials as previously mentioned: Tim Lake, Phone #605-698-7676, 

BIA Sisseton Agency, PO Box 688, Agency Village, South Dakota, 57262; Russell Hawkins, 

#605-698-7676, BIA Sisseton Agency, P.O. Box 688, Agency Village, South Dakota 57262; 

and Wilbur Wilkinson, #701-226-1755, BIA Superintendent (deceased). 

116. For farming, 1983 and 1984 were financially awkward years. No state banks 

would finance agricultural operations. Emergency aid for necessary animal feed was 

unavailable or unattainable. Meanwhile, the FmHA and its agent, Mr. Twitero, continually 

and repeatedly gave LaBatte failed to address his requests or needs. Without adequate 

financing, LaBatte’s lifelong dream of being a farmer were doomed.  

117. In 1984, LaBatte complained to the staff of the South Dakota Congressman in 

the United States Congress about the FmHA discrimination against LaBatte. LaBatte’s 

consistent complaints to Congress did have an effect ― limited, if not minute. LaBatte’s 

consistent complaints to Congress got the FmHA to offer a small loan to him in the amount 

of $27,100 – a far cry from the $330,000 LaBatte needed and had requested. 

118. Importantly, in 1984, the FmHA represented to LaBatte that the agency could 

loan only the maximum amount of $27,100. The amount was insufficient to fund even 

LaBatte’s livestock operation. In addition, it was not the full service loan other non-Indian 

farmers and ranchers were receiving. Nonetheless, LaBatte accepted a FmHA $27,100 loan. 

Yet, the amount was insufficient to fund even LaBatte’s livestock operation.   
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119. At the time, the USDA and other federal and state institutions stated that they 

would not loan LaBatte any more money because his farm operation was on Indian Trust 

Land held by the BIA. LaBatte believed the federal government’s rationale was 

discriminatory against Indian farmers because they were the only ones with Indian Trust 

land as opposed to others, such as white farmers whose lands were not on Indian Trust land 

or other such trust lands. 

120. Despite continual obstacles, LaBatte tried repeatedly for loans. For instance, in 

1989 LaBatte attempted to secure farm financing from commercial banks but they denied his 

applications. One such bank denial came from the Farmers & Merchant Bank and Trust Co. 

of Aberdeen.  

121. LaBatte also applied on May 10, 1989 the federal Eighth Farm Credit District 

for a proposed long term real estate loan. The Eighth Farm Credit District turned LaBatte 

down because the loan involved Indian Trust land. 

122. LaBatte understood from the outset the meaning of equality and how he 

should have been treated ― as equal among other non-Indian farmers or ranchers ― 

regardless of their ethnicity or land location (trust land versus non-trust land). Yet, the 

USDA did not apply the same principled obligations to LaBatte as a farmer-rancher. For 

years he remained underfunded when compared to non-Indian farmers and ranchers and 

recognizing the inequality imposed through the federal government actions he kept within 

the political and administrative process through consistent complaints to federal 

governmental officials and agencies. 
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123. Meanwhile, other non-Indian farmers in the area were receiving loans in 

similar amounts LaBatte requested (if not more) ― but not LaBatte. In the same county, the 

same FmHA was lending non-Indian large amounts to purchase farms, livestock, and 

farmland without apparent regard to existing loans and without conditions of pre-payments 

of existing loans. Reported amounts were $250,000 to $500,000 at that time in 1989. 

124. In 1983, LaBatte began farming and continued until 1998 when the United 

States foreclosed on him.   

125. Starting in 1983, LaBatte had BIA leases to approximately 320 acres of land:  

No. 1098 (John Ironshield Est.) – 40 acres; No. 226 (Nora Bluecloud Est.) – 80.23 acres; 

No. 545 (Charles Finley Est.) – 75.67 acres; No. 90620-323 (Helen Stafford /100% tribal) – 

80 acres; Fee (Jacobson/100% tribal) – 44 acres. 

126. In 1990, LaBatte divorced and assumed the family farm debt. LaBatte worked 

several jobs to buy back the soon to be federally-foreclosed tract of heirship land that had 

been in my family for generations. LaBatte worked construction in the Minneapolis-St. Paul 

area.  LaBatte continued to visit the old farmstead before the federal foreclosure with his son 

Timothy R. LaBatte Jr. in hopes of finding a solution before federal foreclosure. 

127. In May of 1998, LaBatte’s family farmstead and heirship land were figuratively 

taken from LaBatte in the form of a federal foreclosure settlement based on failure to repay 

the 1989 BIA loan of $97,000.   

128. Three months later, in August of 1998, LaBatte’s son Timothy R. LaBatte Jr., 

being 18 years of age, returned to visit the former family farmstead, and committed suicide 
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apparently distraught over the loss of his family’s land (in a sense a loss of his own cultural 

heritage as an Indian) and family economic predicament.  

129. LaBatte, suffers depression and other things including anxiety arising from the 

past and recent events against him rooted in the  USDA/FmHA acts.  

130. Nevertheless, during the time of monetary need, LaBatte’s efforts to receive 

technical assistance in completing the loan materials were often futile. On most occasions no 

USDA agent or representative would assist him in completing the lengthy series of 

complicated forms. Instead, the FmHA County officials would simply give the forms to him 

and tell him to bring them back when he had completed them.  

131. Because LaBatte received little or no FmHA assistance, his forms often 

contained errors which slowed the process for getting the credit help that he needed. 

Although this was a common hurdle for Native American farmers and ranchers, LaBatte 

often saw white farmers receiving help in completing the forms. 

132. In addition, LaBatte was not provided information about various USDA credit 

programs potentially available to him, such as the Socially Disadvantaged farmer (SDA) 

program, the guaranteed loan program, or the limited resource loan program. Upon 

information and belief, this information was provided to white farmers.  

133. USDA also often manipulated the loan process to disadvantage LaBatte.  

134. FmHA refused to assist LaBatte in determining which loan servicing options 

would be best for his farming operation. 
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Hawkins and Lake are Willing to Testify for LaBatte Regarding Their 
Respective Personal Knowledge of Governmental Misconduct. 
 
135. Hawkins, who has personal knowledge of discriminatory and other 

governmental misconduct regarding LaBatte that would support LaBatte’s claim under the 

Keepseagle Settlement Agreement and Track B process, is willing to testify for LaBatte through 

a written declaration or other means as is necessary. Hawkins is not presently an employee of 

Agriculture. 

136. Lake, who has personal knowledge of discriminatory and other governmental 

misconduct regarding LaBatte that would support LaBatte’s claim under the Keepseagle 

Settlement Agreement and Track B process, is willing to testify for LaBatte through a written 

declaration or other means as is necessary. Lake is not presently an employee of Agriculture. 

137. Prior to LaBatte’s submission of his claim under the Settlement Agreement’s 

Track B process, both Hawkins and Lake were directed or instructed by Agriculture either 

directly or with the assistance of Interior or the BIA or both, not to sign their respective 

prepared (drafted) declarations. 

LaBatte was Subject to Governmental Discriminatory Misconduct. 

138. LaBatte was the subject of willful and continuing discrimination by USDA, 

including: (1) the discriminatory denial of loans/loan amount and loan servicing routinely 

provided to non-Native Americans; (2) the placement of restrictive conditions on loan 

proceeds that, upon information and belief, were not placed on loans to non-Native 

American farmers; and (3) the failure to provide adequate technical assistance throughout 

the loan process.  
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Keepseagle Litigation, Settlement Agreement, Illusory Track B  
And Governmental Defendant Breach of Implied Duty of 
Good Faith and Fair Dealing 

 
Keepseagle Litigation 

139. The Keepseagle lawsuit was filed in 2000.   

140. The plaintiffs alleged discrimination by the USDA against Native Americans.  

141. A class was eventually certified.   

142. A settlement was approved by the court on April 28, 2011.  

143. The claim filing period ended on December 27, 2011.  

Keepseagle Settlement Agreement 

Programmatic Relief 

144. The settlement agreement provided for what is called programmatic relief that 

will last for five years.   

145. First, the settlement creates a Federal Advisory Committee that will be known 

as the Council for Native American Farming and Ranching. The aim of the Council will be 

to provide a forum whereby farm loan programs will become more available to Native 

American farmers and ranchers.  

146. Second, the USDA will establish sub-offices on Indian Reservations. They will 

provide technical assistance and outreach. This provision is subject to funding.  

147. Third, the USDA will review its rules for loan making, in consultation with 

Class Counsel, and make changes to ensure the rules are responsive to Native American 

culture.  

SAPPX53

Case: 17-2396      Document: 26     Page: 102     Filed: 12/11/2017



35 
 

148. Fourth, the USDA must collect data regarding loans sought by Native 

Americans in order to identify disparities.  

149. Fifth, the settlement calls for an Ombudsperson to address concerns of all 

socially disadvantaged farmers. The ombudsperson will report the concerns of minority 

farmers to the Council.  

150. Finally, the USDA will not allow prior debt settlements for debts that would 

have been forgiven under the settlement to adversely affect the debtor ability to receive 

credit from the USDA in the future. 

Monetary Settlements 

151. A maximum monetary value of $760 million was included in the settlement.  

152. This fund of $680 million may be used to compensate class members. 

153. Another $80 million may be used for debt relief. 

154.  The settlement established several criteria for class membership. First, a class 

member must be a Native American. A precise definition of Native American is included in 

the settlement. It includes the possibility of self-identification if a person is not an enrolled 

member of a tribe. Second, the class member must have farmed, ranched, or attempted to 

farm or ranch between January 1, 1981 and November 24, 1999. Third, the class member 

must have applied to USDA in that time period for participation in a farm program. Finally, 

a class member must have filed a discrimination complaint with USDA either individually or 

through a representative. The filing of a discrimination complaint may be oral in some cases.  
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155. The settlement provides a method whereby each class member receives an 

individual determination of their claim. Each class member's factual allegations are therefore 

evaluated separately.  

Track A Process 

156. In order to prevail in Track A, the claimant needs to establish several things. 

First, the claimant must have farmed, ranched, or attempted to farm or ranch between 

January 1, 1981 and November 24, 1999.   Second, the claimant must have owned, leased, or 

attempted to purchase or lease farm or ranch land, or had grazing rights on farm or ranch 

land. Importantly, the attempt to gain access to land for farming and ranching meets the 

requirement. Legal access is not limited to ownership or a traditional lease. Third, the 

claimant must have applied, or attempted to apply, for a specific farm loan from a USDA 

office between January 1, 1981, and November 24, 1999. This could include either a loan or 

a form of servicing of an already existing loan. It could also mean that a person who is 

attempting to farm for the first time could apply and potentially prevail. Finally, when the 

USDA considered the loan, the loan was: “denied, provided late, approved for a lesser 

amount than requested, encumbered by restrictive condition(s), or USDA failed to provide 

appropriate loan service(s).”  

157. The Track A claims are decided by a Track A neutral. A substantial evidence 

standard is used to evaluate the claims. Substantial evidence is defined in the settlement as: 

“such relevant evidence that a reasonable person might accept as adequate to support a 

conclusion after taking into account other evidence in the record that fairly detracts from 

that conclusion.”  
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158. In Keepseagle, the Track A neutral must conclude the claimant either actually 

applied for credit or made a made a bona fide effort to apply for credit. The settlement 

provides the specific means by which a claimant can establish such a bona fide effort. The 

claimant must provide the following: (1) the year of the application or attempt to apply, and 

the general period within the year; (2) the type and the amount of the loan or loan servicing 

sought; (3) how the claimant planned to use the loan funds; (4) how the claimant's plans for 

farming were consistent with other operations in the area; and (5) the location where the 

claimant made efforts to seek credit assistance. It appears that the agreement is intended to 

require the above information for both applications and attempts to apply. An additional 

Keepseagle claimant requirement applies if the claimant attempted to apply for a loan. In such 

a case, the claimant must show that the USDA actively discouraged the application.  

159. The Keepseagle Track A neutral reviews a paper-only record. That record will 

include only the material submitted by the claimant and information provided by USDA that 

is designed to guide debt relief.  

160. Claimants prevailing in Track A receive a standard set of payments and other 

relief. The Track A payments may be reduced depending on the extent to which claimants 

prevail. First, each prevailing Track A claimant will receive a $50,000 cash payment. Second, 

an additional payment of twenty-five percent of this amount is made to the IRS as partial 

payment of any taxes owed on the debt relief. Third, Track A claimants with USDA debt are 

eligible for debt relief, which is limited to $80 million. Finally, prevailing Track A claimants 

with credit claims receive forbearance from certain possible creditor actions by USDA.  
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Track B Process 

161. Keepseagle includes a Track B arbitration process. Awards, however, are capped 

at $250,000 and total Track B payments are capped at $50 million. The standard of proof is 

preponderance of the evidence. As is the case in Track A there are no appeals of Track B 

decisions. Prevailing Track B claimants receive discharge of debt in a similar fashion to 

Track A claimants.  

162. As a Track B claimant, the person is required to prove discrimination. As part 

of the evidence, the Track B claimant must provide under Section IX.2.a of the Settlement 

Agreement a “credible sworn statement based on personal knowledge by an individual who 

is not a member of the Claimant’s family:  (1) the identity of asimilarly situated white farmer; 

and (2) that the Claimant filed a discrimination complaint with the USDA.”   

163. Section IX.A.13 of the Settlement Agreement stated that the United States 

had no obligation to provide information: 

“The Secretary and/or the United States shall have no 
obligation to provide any information, documents or discovery 
to the Class, Class Members, or Class Counsel….” 
 

The Settlement Agreement, as does every contract, contained an implicit duty of good faith 

and fair dealing. 

164. LaBatte met all of the necessary criteria to be a party of the class and is a 

member of the class. He had viable witnesses such as the previous chief of his Tribe and 

another tribal member who had direct knowledge of the circumstances supportive of 

LaBatte’s claim. Hence, under the facts and circumstances he could provide proof necessary 
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to support his claim based upon the testimony of two witnesses: Hawkins and Lake. LaBatte 

choose the Track B process to recovery moneys for his claim. 

Government Interferes with LaBatte’s Track B Process. 
 
165. Timothy LaBatte in this Complaint for Intervention claims the United States 

violated the Settlement Agreement by interfering in his Track B process. 

166. LaBatte followed the Track B process under the settlement agreement. 

167. To comply with the Track B process, LaBatte had two people who qualified 

and agreed to sign declarations – Timothy Lake and Russell Hawkins. Both were in a unique 

position of knowing facts regarding LaBatte’s existing claim against the Department of 

Agriculture. Despite LaBatte’s diligence, they are the only viable factual witnesses with 

sufficient knowledge to support LaBatte’s claim. Meanwhile, based upon the representations 

to Lake and Hawkins and the facts each provided for LaBatte, Attorney Erick Kaardal 

drafted their declarations (based on their personal knowledge) and thereafter agreed to sign 

their declarations the governmental defendant instructed Lake and Hawkins not to sign the 

declarations and not to cooperate with LaBatte.  Lake and Hawkins, under the direct 

instructions of the government, did not sign their declarations. LaBatte’s Track B claim was 

denied for lack of “‘a credible sworn statement based on personal knowledge by an 

individual who is not a member of the Claimant’s family’ (Settlement Agreement IX.D.2.a).” 

168. As a Track B claimant, LaBatte was required to provide under Section 

IX.D.2.a. a “credible sworn statement based on personal knowledge by an individual who is 

not a member of the Claimant’s family:  (1) the identity of a similarly situated white farmer; 

and (2) that the Claimant filed a discrimination complaint with the USDA.” 
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169. These actions by the governmental defendant violate the covenant in the 

settlement agreement requiring good faith and fair dealing. 

170. The governmental defendant may argue under Section IX.A.13 that it had no 

obligation to provide information to LaBatte: 

“The Secretary and/or the United States shall have no 
obligation to provide any information, documents or discovery 
to the Class, Class Members, or Class Counsel….” 
 

While the government may not have an obligation to provide information, its representatives 

agreed to provide the evidence necessary for LaBatte’s success for recovery of his damages. 

Despite due diligence and intensive inquiries, no other person can provide the evidence 

needed for LaBatte’s claim and to meet the requirements under the Settlement Agreement. 

Regardless, paragraph 13 does not authorize the United States to interfere with LaBatte’s 

Track B process by instructing LaBatte’s two witnesses, who happen to be federal 

employees, not to sign declarations in support of LaBatte’s Track B claim.  Such 

governmental interference in the Track B process is a violation of the agreement. 

171. In this case, under this settlement agreement, the covenant of good faith and 

fair dealing barred the governmental defendant from instructing witnesses, even federal 

employees, not to cooperate with LaBatte and his Track B process.  But, the governmental 

defendant instructed Tim Lake and Russell Hawkins not to cooperate, resulting in the denial 

of LaBatte’s Track B claim.  The government’s action made the Track B process under the 

Settlement Agreement illusory – at least for LaBatte. 
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Track B Statistics 

172. Under the Settlement Agreement, a maximum monetary value of $760 million 

was included in the settlement. This fund of $680 million may be used to compensate class 

members. Another $80 million may be used for debt relief.  

173. Under the Track A process, there were 4,324 complete Track A claims 3,555 

Track A claimants prevailed.  The success rate was 82.2%.  The Track A claimants received 

$222 million in settlements.  

174. Under the Track B process, there were 92 Track B claims. Only 13 Track B 

claimants prevailed. The success rate was only 14.1%.  The Track B claimants were provided 

only $3.1 million in settlements.   

175. A total of $56.4 million was provided in debt relief and an additional payment 

of $10.1 million was made to the IRS to offset taxes owed on the debt relief.  

176. Of the original settlement fund amount$380,000,000 not been distributed. 

Pre-Complaint Notice Procedures 

177. Prior to the filing of this Verified Complaint in Intervention, LaBatte followed 

the notice requirements of the Settlement Agreement. Accordingly, LaBatte on or about 

November 26, 2012 served Notice of Violation to the Defendants under the terms of 

Paragraph 13(B)(1) of the settlement agreement. The Defendants did not respond within the 

45 days required by Paragraph 13(B)(2).  The 75 day waiting period provided by Paragraph 

13(B)(2) has expired. Counsel for LaBatte was admitted to the bar of the U.S. District Court 

for the District of Columbia on May 6, 2013. Now, LaBatte’s counsel has filed this motion. 
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178. Under the circumstances, the Court should hold that the governmental 

defendant violated the settlement agreement’s covenant of good faith and fair dealing by 

instructing two witnesses not to cooperate with LaBatte and his Track B process.  

179. During the Track B process, LaBatte submitted expert testimony and report 

determining that because of the wrongful actions of the Defendant during the relevant 

period of LaBatte’s claim, he lost revenue in the amount of $202,700.52. 

180. Here, because of the Defendant’s wrong-doing the Court should grant the 

LaBatte Track B claim for $202,700.52.  Alternatively, LaBatte the court should allow and 

LaBatte will move for additional proceedings opting out of the settlement agreement.  

181. Additionally, LaBatte seeks that the Court award reasonable attorney’s fees 

and costs under the Settlement Agreement because the government failed to respond to 

LaBatte’s Notice of Violation as required under the Settlement Agreement necessitating the 

instant intervention judicial process. 

Request for Jury Trial  
 

182. Plaintiff-Intervener LaBatte requests a jury trial. 

 
 

COUNT I 
 

Declaratory Judgment 
 

Settlement Agreement Track B is Illusory 
  

183. Plaintiff-Intervener re-alleges all paragraphs above as is if fully set forth 

herein.  
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184. The Settlement Agreement Track B process was illusory for LaBatte because 

LaBatte was relying on the language of the settlement agreement and Hawkins and Lake as 

his non-family witnesses to the discrimination. 

185. The Defendant interfered and denied LaBatte a Track B process by instructing 

Hawkins and Lake as BIA employees not to sign the prepared declarations. 

186. The Defendant’s actions make the settlement agreement illusory for LaBatte 

who would have opted out if the Defendant had make known that it would instruct Hawkins 

and Lake not to sign the prepared declarations. 

187. Also, the success rate for Track B was so low – 14.1% -- to render the 

settlement agreement’s Track B process illusory. Under the Track B process, there were 92 

Track B claims. Only 13 Track B claimants prevailed. The success rate was only 14.1%. The 

Track B claimants were provided only $3.1 million in settlements.   

188. Upon information and belief, one of the reasons the Track B success rate was 

so low was the government instructing witnesses who are currently federal employees not to 

sign declarations. 

189. By the Defendant’s actions rendering the settlement agreement illusory, 

LaBatte has not had his due process either in this Court or under the Settlement Agreement. 

190. Plaintiff-Intervenor LaBatte seeks a declaratory judgment under the 

Declaratory Judgment Act and Administrative Procedures Act that the Defendants’ actions 

rendered the Settlement Agreement illusory for LaBatte. 
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COUNT II 
 

Breach of Settlement Agreement 
 

Governmental Defendants Breached Settlement Agreement 
By Directing Hawkins and Lake Not to Sign Track B Declarations 

  
191. Plaintiff-Intervener re-alleges all paragraphs above as is if fully set forth 

herein.  

192. LaBatte did not opt out of the Settlement Agreement because Track B, at the 

time, seemed real and not illusory. 

193. The Settlement Agreement included an implied duty of good faith and fair 

dealing. 

194. LaBatte undertook the Track B process in good faith relying on Hawkins and 

Lake as his required non-family witnesses to the Defendant’s discrimination. 

195. The Defendant violated the Settlement Agreement’s implied duty of good 

faith and fair dealing by directing or instructing other governmental agencies such as the 

Department of the Interior and the Bureau of Indian Affairs, to prohibit Hawkins and Lake 

not to sign the prepared declarations they had promised LaBatte they would sign. 

196. The Defendant’s actions constitute a breach of the settlement agreement 

because LaBatte would have opted out of the Settlement Agreement if the Defendant had 

make known that it would instruct Hawkins and Lake not to sign the prepared declarations. 

197. Plaintiff-Intervenor LaBatte seeks a declaratory judgment under the 

Declaratory Judgment Act that the Defendants’ actions breached the Settlement Agreement 

LaBatte. 

SAPPX63

Case: 17-2396      Document: 26     Page: 112     Filed: 12/11/2017



45 
 

198. Plaintiff-Intervener seeks damages and other appropriate relief for breach of 

the settlement agreement based on the Defendant’s instructs to Hawkins and Lake not to 

sign the Track B declarations. 

 
COUNT III 

 
Breach of Settlement Agreement 

 
Governmental Defendants Breached Settlement Agreement 
By Not Responding to Notice of Violations Within 45 Days 

 
199. Plaintiff-Intervener realleges all paragraphs above as is if fully set forth herein.  

200. The Settlement Agreement required 45 day notice for any violation before 

proceeding in Court. Prior to the filing a motion for intervention and leave to file the instant 

complaint, LaBatte followed the notice requirements of the Settlement Agreement. LaBatte 

served Notice of Violation to Agriculture on or about November 26, 2012 as required under 

the Settlement Agreement’s paragraph XIII, B.1. Agriculture did not respond within the 45 

days mandated under paragraph XIII, B.2.  

201. The Defendant according to the Settlement Agreement Section XIII, was 

required to meet and confer.  

202. The Defendant violated the Settlement Agreement’s requirement to meet and 

confer by not responding to Plaintiff-Intervener’s Notice of Violation. As a result, LaBatte 

has incurred attorney fees and costs associated with drafting the instant complaint and 

motion practice before this Court. 

203. The Defendant’s actions constitute a breach of the settlement agreement. 
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204. Plaintiff-Intervenor LaBatte seeks a declaratory judgment under the 

Declaratory Judgment Act that the Defendants’ actions breached the Settlement Agreement. 

205. Plaintiff-Intervener seeks reasonable attorney’s fees, costs and other 

appropriate relief for breach of the settlement agreement based on the Defendant’s failing to 

respond to Plaintiff-Intervener’s Notice of Violation. 

 
COUNT IV 

BREACH OF SETTLEMENT AGREEMENT 

Agriculture Denied LaBatte the Opportunity to Process his Claim Under 
Track B Procedures. 

 
206. Plaintiff-Intervener re-alleges all paragraphs above as is fully set forth herein.  

207. The Settlement Agreement provides for a process such as Track B to 

adjudicate the claims of claimants. While the settlement agreement states that there is no 

obligation of the United States to provide information, the settlement terms do not state the 

government is prohibited from providing information: 

“The Secretary and/or the United States shall have no 
obligation to provide any information, documents or discovery 
to the Class, Class Members, or Class Counsel….” 

 
Section IX.A.13. 

208. Here, the federal government directed and prohibited its employees not to 

testify on LaBatte’s behalf knowingly depriving him of a process to assert his claim and 

collect damages against the Defendant Department of Agriculture. 
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209. LaBatte undertook the Track B process in good faith relying on Hawkins and 

Lake as his required non-family witnesses to the Defendant’s discrimination under the terms 

of the Settlement Agreement. They were willing to testify. 

210. Neither Hawkins nor Lake is an employee of the Defendant Agriculture. They 

are, however, employed by the Department of the Interior and work within the Bureau of 

Indian Affairs. Since they are not Agriculture employees they are not constituents of 

Agriculture who supervised, directed, or regularly consulted with Agriculture’s attorneys 

concerning matters such as the issues related to the underlying legal action that resulted in 

the Settlement Agreement or otherwise had or has the authority to obligate Agriculture in 

such a way to impute civil liability. 

211. Neither Hawkins nor Lake were associated with the defendant Agriculture. 

Regardless, despite an exhaustive search for other witnesses before identifying Hawkins and 

Lake as the only remaining persons able to help LaBatte, there are no other non-family 

witnesses who can provide the: 

“[C]redible sworn statement based on personal knowledge by an 
individual who is not a member of the Claimant’s family:  (1) 
the identity of a similarly situated white farmer; and (2) that the 
Claimant filed a discrimination complaint with the USDA.” 

 
Section XID (2) (a). Hawkins and Lake met these requirements. 

212. The Defendant Agriculture, with the assistance of Interior and the BIA, 

willfully violated the Settlement Agreement process afforded to LaBatte under the Track B 

process by directing or instructing other governmental agencies such as the Department of 

the Interior and the Bureau of Indian Affairs, to prohibit Hawkins and Lake to testify on 
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LaBatte’s behalf through the act of signing the prepared declarations they had promised 

LaBatte they would sign. 

213. The Defendant’s actions constitute a breach of the settlement agreement that 

caused direct harm to LaBatte. 

214. Plaintiff-Intervenor LaBatte seeks a declaratory judgment under the 

Declaratory Judgment Act and Administrative Procedures Act that the Defendants’ actions 

breached the Settlement Agreement. 

215. Plaintiff-Intervener seeks damages and other appropriate relief for breach of 

the settlement agreement based on the Defendant’s breach of the Settlement Agreement. 

COUNT V 

VIOLATION OF DUE PROCESS 

Agriculture Denial to Track B Procedures Violated LaBatte’s Right to Due Process. 
 

216. Plaintiff-Intervener re-alleges all paragraphs above as is fully set forth herein.  

217. The Fourteenth Amendment of the United States Constitution protects a 

person’s right to due process.  

218. The Keepseagle Settlement Agreement provides for a process under Track B to 

adjudicate LaBatte’s claim. While the Keepseagle Settlement Agreement states that there is no 

obligation of the United States to provide information, the settlement terms do not state the 

government is prohibited from providing information: 

“The Secretary and/or the United States shall have no 
obligation to provide any information, documents or discovery 
to the Class, Class Members, or Class Counsel….” 

 
Section IX.A.13. 
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219. Here, the federal government directed and prohibited its employees not to 

testify on LaBatte’s behalf knowingly depriving him of a process to assert his claim and 

collect damages against the Defendant Department of Agriculture. 

220. LaBatte undertook the Track B process in good faith relying on Hawkins and 

Lake as his required non-family witnesses to the Defendant’s discrimination as obligated 

under the Settlement Agreement. 

221. Neither Hawkins nor Lake is an employee of the Defendant Agriculture. They 

are, however, presently employed by the Department of the Interior and work within the 

Bureau of Indian Affairs. Both were members of LaBatte’s Tribe and were in unique 

positions to factually support LaBatte’s claim. Since Hawkins and Lake are not Agriculture 

employees they are not constituents of Agriculture who supervised, directed, or regularly 

consulted with Agriculture’s attorneys concerning matters such as the issues related to the 

underlying legal action that resulted in the Settlement Agreement or otherwise had or has the 

authority to obligate Agriculture in such a way to impute civil liability. 

222. Neither Hawkins nor Lake were associated with the defendant Agriculture. 

Regardless, despite an exhaustive search for other witnesses before identifying Hawkins and 

Lake as the only remaining persons able to help LaBatte, there are no other non-family 

witnesses who can provide the: 

“[C]redible sworn statement based on personal knowledge by an 
individual who is not a member of the Claimant’s family:  (1) 
the identity of a similarly situated white farmer; and (2) that the 
Claimant filed a discrimination complaint with the USDA.” 

 
Section XID (2) (a). Hawkins and Lake met these requirements. 
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223. The Defendant Agriculture, with the assistance of Interior and the BIA, 

willfully interfered with the process afforded to LaBatte under the Track B process by 

directing or instructing other governmental agencies such as the Department of the Interior 

and the Bureau of Indian Affairs, to prohibit Hawkins and Lake to testify on LaBatte’s 

behalf through the act of signing the prepared declarations they had promised LaBatte they 

would sign. 

224. Interior Secretary Jewell, Assistant Secretary-Indian Affairs Washburn, and 

BIA Director Black, acting through agents or representatives, knew of LaBatte’s desire to 

use the testimony of Hawkins and Lake to support his Track B claim and their willingness 

and desire to provide that testimony for LaBatte. However, Interior Secretary Jewell, 

Assistant Secretary-Indian Affairs Washburn, and BIA Director Black, acting through agents 

or representatives, directed or instructed Hawkins and Lake not to testify and therefore, not 

to execute declarations on LaBatte’s behalf.  

225. Under the Track B process there is no process and therefore, no ability to 

subpoena witnesses or to otherwise obtain deposition testimony. Hence, the only manner in 

which LaBatte can meet his obligations to assert a claim under the Track B process is 

through declarations.  

226. LaBatte is also concerned that because of the actions of the Defendants, 

singularly or in concert with each other, they have jeopardized his ability to secure the 

declarations of Hawkins and Lake as federal employees destroying LaBatte’s ability to 

adjudicate his claim against the Defendant Agriculture because of possible employment 

reprisals. Their concerns have been conveyed to LaBatte.  
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227. The Defendant’s actions, singularly or in concert and with the assistance of 

the Interior and the BIA, deprived LaBatte of due process violating his constitutionally 

protected rights under the Fourteenth Amendment of the United States Constitution.  

228. As a result of the Defendant Agriculture’s actions, and those of the Interior 

and BIA, LaBatte has been harmed. 

229. Plaintiff-Intervenor LaBatte seeks a declaratory judgment under the 

Declaratory Judgment Act and Administrative Procedures Act that the Defendants’ actions 

violated LaBatte’s right to due process. 

230. Plaintiff-Intervener LaBatte seeks damages and other appropriate relief for the 

violation of the right to due process as protected under the Fourteenth Amendment of the 

United States Constitution. 

COUNT VI 

BREACH OF THE FIRST AMENDMENT 

Agriculture, With Others, Interfered With LaBatte’s Right to Petition the 
Government for the Redress of Grievances in Violation of the First Amendment. 

 
231. Plaintiff-Intervener re-alleges all paragraphs above as is fully set forth herein.  

232. The First Amendment of the United States Constitution protects a person’s 

right to petition.  

233. Under the Keepseagle Settlement Agreement, Track B provides for a process in 

which LaBatte could have processed his claim against the Defendant Agriculture. The 

process set forth the right to petition to make a claim against Agriculture. While the Keepseagle 

Settlement Agreement states that there is no obligation of the United States to provide 
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information, the settlement terms do not state the government is prohibited from providing 

information: 

“The Secretary and/or the United States shall have no 
obligation to provide any information, documents or discovery 
to the Class, Class Members, or Class Counsel….” 

 
Section IX.A.13. 

234. Here, the federal government directed and prohibited its employees not to 

testify on LaBatte’s behalf knowingly depriving him of a right to petition the government to 

assert his claim and to collect damages.  

235. Here, LaBatte did not opt-out of the Settlement Agreement and therefore, but 

for the established processes has no recourse to file a separate action to assert his claim. 

LaBatte accepted the petitioning process expecting the government to follow its respective 

obligations for a full and fair hearing of his claim. 

236. LaBatte undertook the Track B process in good faith relying on Hawkins and 

Lake as his required non-family witnesses to the Defendant’s discrimination. 

237. Neither Hawkins nor Lake is an employee of the Defendant Agriculture. They 

are, however, presently employed by the Department of the Interior and work within the 

Bureau of Indian Affairs. Both were members of LaBatte’s Tribe and were in unique 

positions to factually support LaBatte’s claim. Since Hawkins and Lake are not Agriculture 

employees they are not constituents of Agriculture who supervised, directed, or regularly 

consulted with Agriculture’s attorneys concerning matters such as the issues related to the 

underlying legal action that resulted in the Settlement Agreement or otherwise had or has the 

authority to obligate Agriculture in such a way to impute civil liability. 
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238. Neither Hawkins nor Lake were associated with the defendant Agriculture. 

Regardless, despite an exhaustive search for other witnesses before identifying Hawkins and 

Lake as the only remaining persons able to help LaBatte, there are no other non-family 

witnesses who can provide the: 

“[C]redible sworn statement based on personal knowledge by an 
individual who is not a member of the Claimant’s family:  (1) 
the identity of a similarly situated white farmer; and (2) that the 
Claimant filed a discrimination complaint with the USDA.” 

 
Section XID (2) (a). Hawkins and Lake met these requirements. 

239. Interior Secretary Jewell, Assistant Secretary-Indian Affairs Washburn, and 

BIA Director Black, acting through agents or representatives, knew of LaBatte’s desire to 

use the testimony of Hawkins and Lake to support his Track B claim and their willingness 

and desire to provide that testimony for LaBatte. However, Interior Secretary Jewell, 

Assistant Secretary-Indian Affairs Washburn, and BIA Director Black, acting through agents 

or representatives, directed or instructed Hawkins and Lake not to testify and therefore, not 

to execute declarations on LaBatte’s behalf.  

240. The Defendant Agriculture, singularly or in concert and with the assistance of 

Interior and the BIA, willfully interfered with the process afforded to LaBatte under the 

Track B process by directing or instructing other governmental agencies such as the 

Department of the Interior and the Bureau of Indian Affairs, to prohibit Hawkins and Lake 

to testify on LaBatte’s behalf through the act of signing the prepared declarations they had 

promised LaBatte they would sign. 

241. Under the Track B process there is no process and therefore, no ability to 

subpoena witnesses or to otherwise obtain deposition testimony. Hence, the only manner in 
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which LaBatte can meet his obligations to assert a claim under the Track B process is 

through declarations.  

242. The Defendant’s actions, in concert and cooperation of the Interior and the 

BIA, deprived LaBatte of his right to petition the government for the redress of grievances 

as protected under the First Amendment of the United States Constitution.  

243. As a result of the Defendant Agriculture’s actions, and those of the Interior 

and BIA, LaBatte has been harmed. 

244. Plaintiff-Intervenor LaBatte seeks a declaratory judgment under the 

Declaratory Judgment Act and Administrative Procedures Act that the Defendants’ actions 

violated LaBatte’s right to petition the government for the redress of grievances, a protected 

right under the First Amendment of the United States Constitution. 

245. Plaintiff-Intervener LaBatte seeks damages and other appropriate relief for 

violating First Amendment protected right to petition the government for the redress of 

grievances. 

 
COUNT VI 

 
Declaratory Judgment 

  
246. Plaintiff-Intervener re-alleges all paragraphs above as is fully set forth herein.  

247. An actual controversy exists between Plaintiff-Intervener and Defendants and 

as to his rights with respect to Defendant Agriculture’s farm loan programs.  

248. Plaintiff-Intervener prays that this Court declare and determine, pursuant to 

28 U.S.C. § 2201, that the USDA has violated the rights of Plaintiff-Intervener to equal 
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credit, to equal participation in farm programs, and to full and timely enforcement of racial 

discrimination complaints. 

249. Likewise Plaintiff-Intervener prays that this Court declare and determine, 

pursuant to 28 U.S.C. § 2201, that the Defendant Agriculture, with the assistance of 

Defendants Department of the Interior and the Bureau of Indian Affairs, violated the First 

Amendment right to petition and the Fourteenth Amendment right to due process of 

Plaintiff-Intervener. 

250. In each case, Plaintiff-Intervener LaBatte has been harmed. 

251. Interior Secretary Jewell, Assistant Secretary-Indian Affairs Washburn, and 

BIA Director Black, acting through agents or representatives, knew of LaBatte’s desire to 

use the testimony of Hawkins and Lake to support his Track B claim and their willingness 

and desire to provide that testimony for LaBatte. However, Interior Secretary Jewell, 

Assistant Secretary-Indian Affairs Washburn, and BIA Director Black, acting through agents 

or representatives, directed or instructed Hawkins and Lake not to testify and therefore, not 

to execute declarations on LaBatte’s behalf. 

252. LaBatte is also concerned that because of the actions of the Defendants, 

singularly or in concert with each other, they have jeopardized his ability to secure the 

declarations of Hawkins and Lake as federal employees destroying LaBatte’s ability to 

adjudicate his claim against the Defendant Agriculture because of possible employment 

reprisals. Their concerns have been conveyed to LaBatte.  
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253. In each case, declaratory or injunctive relief or both is necessary to ensure that 

LaBatte’s rights are no longer violated, and any other relief the Court deems necessary and 

just. 

 
COUNT VII 

 
Violation of Equal Credit Opportunity Act 

  
254. Plaintiff-Intervener re-alleges all paragraphs above as is fully set forth herein.  

255. Defendant's acts of denying Plaintiff-Intervener equal access to loan and loan 

servicing programs were the result of racial discrimination in violation of the Equal Credit 

Opportunity Act, 15 U.S.C. § 1691(a) (“ECOA”).  

256. Plaintiff-Intervener seeks monetary and equitable relief available under 

ECOA, including revenues and other economic and non-economic damages and equitable 

relief sufficient to redress and correct the flaws in the farm loan program alleged herein.  

 
COUNT VIII 

 
Violation of the Administrative Procedure Act  

 
257. Plaintiff-Intervener re-alleges all paragraphs above as is fully set forth herein.  

258. Defendant has denied to Plaintiff-Intervener the investigation and redress of 

discrimination complaints challenging the denial of USDA farm loan program services, in 

violation of the Administrative Procedure Act (“484”), 5 U.S.C. § 706.  

259. The USDA’s failure to process complaints of discrimination was arbitrary, 

capricious, an abuse of discretion, and not in accordance with the law, pursuant to 5 U.S.C. § 
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706(2)(A), and in excess of the Defendant’s statutory jurisdiction, pursuant to 5 U.S.C. § 

706(2)(C).  

 
PRAYER FOR RELIEF  

 
WHEREFORE, Plaintiff-Intervenor Timothy LaBatte requests that this Court: 

(1) Issue a declaratory judgment that the settlement agreement was illusory for 

LaBatte because the Defendant Department of Agriculture, with the assistance of 

the Defendant Department of the Interior and the Bureau of Indian Affairs, 

instructed Hawkins and Lake as government employees not to sign the 

declarations; 

(2) Issue a judgment declaring that the Defendant Department of Agriculture actions, 

with the assistance of the Defendant Department of the Interior and the Bureau 

of Indian Affairs, in instructing Hawkins and Lake as government employees not 

to sign the declarations breached the settlement agreement; 

(3) Issue a judgment declaring that the Defendant Department of Agriculture actions, 

with the assistance of the Defendant Department of the Interior and the Bureau 

of Indian Affairs, in instructing Hawkins and Lake as government employees not 

to sign the declarations breached the settlement agreement violating the Plaintiff-

Intervenor’s right to due process under the Fourteenth Amendment of the United 

States Constitution; 

(4) Issue a judgment declaring that the Defendant Department of Agriculture actions, 

with the assistance of the Defendant Department of the Interior and the Bureau 

of Indian Affairs, in instructing Hawkins and Lake as government employees not 
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to sign the declarations breached the settlement agreement violating the Plaintiff-

Intervenor’s right to petition the government for the redress of grievances under 

the First Amendment of the United States Constitution; 

(5) Issue a judgment declaring that the Defendant’s actions in not responding to 

LaBatte’s Notice of Violation breached the settlement agreement; 

(6) Issue a declaratory judgment in which this Court would declare and determine, 

pursuant to 28 U.S.C. § 2201, that the USDA has violated the rights of plaintiff-

intervener to equal credit, to equal participation in farm programs, and to full and 

timely enforcement of racial discrimination complaints; 

(7) Issue a declaratory judgment in which this Court would determine and declare 

that Defendant's acts of denying Plaintiff-Intervener equal access to loan and loan 

servicing programs were the result of racial discrimination in violation of the 

Equal Credit Opportunity Act, 15 U.S.C. § 1691(a); 

(8) Issue a declaratory judgment in which this Court would determine and declare 

that the USDA’s failure to process LaBatte’s complaints of discrimination was 

arbitrary, capricious, an abuse of discretion, and not in accordance with the law, 

pursuant to 5 U.S.C. § 706(2)(A), and in excess of defendant’s statutory 

jurisdiction, pursuant to 5 U.S.C. § 706(2)(C); 

(9) Issue an injunction to prevent any future actions against LaBatte by directing 

Defendant Department of Agriculture, the Defendant Department of the Interior 

and the Bureau of Indian Affairs, from depriving the Plaintiff-Intervenor 

LaBatte’s constitutional protections under the First and Fourteenth Amendments, 
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or interfere in any way individually or jointly with the processing of LaBatte’s 

claim under Track B of the Keepseagle Settlement Agreement; 

(10) Order the Defendant Agriculture to process the Plaintiff-Intervenor’s claim 

under the Track B process with the executed declarations of Russell Hawkins and 

Tim Lake, presently employed with the Bureau of Indian Affairs, or deposition 

testimony of those witnesses, which ever counsel for LaBatte may desire, without 

any interference with any federal governmental agency or other federal 

government official; 

(11)  Award all monetary and equitable relief available under the laws referenced 

within this Complaint; and 

(12) Award reasonable attorney’s fees, costs, litigation expenses, and other such 

moneys as allowed under law and the settlement agreement. 

 
 
 
DATED: July 10, 2013. 

MOHRMAN & KAARDAL, P.A. 
 
 
/s/  Erick G. Kaardal    
Erick G. Kaardal (WI0031) (MN229647) 
33 South Sixth Street, Suite 4100 
Minneapolis, Minnesota  55402 
Telephone: (612) 341-1074 
Facsimile:  (612) 341-1076 
 
Attorney for Timothy LaBatte 
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Verification 

 
 I declare under penalty of perjury under the laws of the United States of America that 
the foregoing is true and correct. Executed on July 10, 2013. 
 

/s/ Timothy LaBatte 
       
Timothy LaBatte 
Plaintiff-Intervener 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

________________________________ 
  ) 

MARILYN KEEPSEAGLE, et al.,    ) 
  ) 

Plaintiffs,   ) 
  )  

v.      ) Civil Action No. 99-3119 (EGS) 
  ) 

TOM VILSACK, Secretary,     ) 
United States Department    ) 
of Agriculture,     ) 

  ) 
Defendant.   ) 

________________________________) 
 

MEMORANDUM ORDER 
 

Pending before the Court is a motion to intervene filed by 

Timothy LaBatte. See Mot. to Intervene (“Mot.”), ECF No. 635. 

The motion seeks essentially the same relief that this Court 

denied in response to earlier requests for intervention by other 

individuals. See Memorandum Order, ECF No. 633. That is, the 

motion asks this Court to review a determination made by the 

Track B Neutral denying Mr. LaBatte’s claim for failing to 

supply sufficient evidence of his entitlement to relief. This 

Court previously held that the plain language of the Settlement 

Agreement precludes the Court from reviewing similar 

determinations, and there is no relevant distinction between 

those determinations and the one Mr. LaBatte seeks to overturn. 

Accordingly, upon consideration of the motion, the responses and 
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reply thereto, the applicable law, and the entire record, the 

Court DENIES the motion to intervene.  

I. BACKGROUND 

A. The Settlement Agreement 

Following over a decade of litigation, the parties reached a 

settlement in this case in 2011. In the Settlement Agreement, 

negotiated by the parties and approved by the Court, farmers 

seeking relief were required to submit claims packages by 

December 27, 2011. See Revised Settlement Agreement 

(“Agreement”), ECF No. 621-2 ¶ IX.A.1 (pp. 15–16). These 

packages were then reviewed by the Claims Administrator for 

timeliness and completeness. See id. ¶ IX.B.2 (p. 20). 

All timely and complete claims packages were forwarded to the 

Track A or Track B Neutral in accordance with the claimant’s 

election. See id. ¶ IX.B.4-9 (pp. 21–22). In the case of Track B 

claims, like Mr. LaBatte’s, the Claims Administrator was first 

required to send the Class Member a written notice: 

[R]emind[ing] each Class Member of: (a) the definition 
of Track B Awards; (b) the Track B Cap; (c) the 
evidentiary requirements for Track B claims; and (d) 
the possibility that a Class Member’s Track B Award 
will be reduced if the total of all Track B Awards 
exceeds the Track B Cap. Such notification shall also 
inform the Class Member that the Class Member may 
change his or her election to Track A by so notifying 
the Claims Administrator in writing within thirty . . 
. days of the postmark of the notification. 
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Id. ¶ IX.B.6 (pp. 21–22). Next, the Claims Administrator was 

required to forward to the Track B Neutral any timely complete 

claim package. See id. ¶ IX.B.7 (p. 22).  

The Track B Neutral then “determine[d] whether the Claimant 

has established, by a preponderance of the evidence and through 

documentary evidence admissible under the Federal Rules of 

Evidence,” various elements necessary to prove his claim. See 

id. ¶ IX.D.1 (p.25). Certain of these elements could be proven 

“by a credible sworn statement based on personal knowledge by an 

individual who is not a member of the Claimant’s family.” Id. ¶ 

IX.D.2 (p. 26).  

If the Track B Neutral determined that the Claimant had not 

proven his claim, the Neutral denied the claim. See id. ¶ IX.D.5 

(p. 27). The Agreement isolates such decisions from review: 

The Claim Determinations, and any other determinations 
made under this Non-Judicial Claims Process are final 
and are not reviewable by the Claims Administrator, 
the Track A Neutral, the Track B Neutral, the District 
Court, or any other party or body, judicial or 
otherwise. The Class Representatives and the Class 
agree to forever and finally waive any right to seek 
review of the Claim Determinations, and any other 
determinations made under this Non-Judicial Claims 
Process.  

 
Id. ¶ IX.A.9 (p. 19).1 

                                                           
1 “Claim Determination” is also defined as “the binding and final 
result of a Track A or a Track B adjudication and represents 
whether a Class Member is eligible to receive an award as a 
result of the Non-Judicial Claims Process and, if so, the amount 
of the award.” Id. ¶ II.C (p. 1) (emphasis added). 
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B. The Denied Claim 

On December 23, 2011, Mr. LaBatte submitted a claim form to 

the Claims Administrator. See Claim Form, ECF No. 636-1 at 25–

41. On April 27, 2012, the Claims Administrator sent Mr. 

LaBatte’s attorney, Mr. Kaardal, the notice required by 

Paragraph IX.B.6 of the Agreement. See April 27, 2012 Letter, 

ECF No. 640-1 at 32. Mr. LaBatte submitted additional 

information on May 23, 2012, including a declaration from Mr. 

Kaardal, which recounted his attempts to obtain the information 

needed to prove Mr. LaBatte’s claims. See May 23, 2012 Letter, 

ECF No. 640-1 at 34; Kaardal Decl., ECF No. 640-1 at 41–48. Mr. 

LaBatte asserts that he “did an exhaustive search for witnesses 

to support his claim” and found that many of those who could 

support his claim were deceased. See Mot. at 4. Ultimately, he 

located two individuals who could testify through declarations, 

Tim Lake and Russell Hawkins. Id. At the time Mr. Labatte sought 

to obtain signed declarations from these individuals, both were 

employees of the Bureau of Indian Affairs, an agency of the 

United States Department of the Interior. See id. at 5. Mr. 

Labatte claims that, “after informing BIA officials of their 

anticipated execution of their respective declarations,” Mr. 

Lake and Mr. Hawkins “were directed or instructed not to sign 

the declarations.” Id. (emphasis omitted). 
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On October 30, 2012, the Claims Administrator sent Mr. LaBatte 

a “‘Track B’ Claim Determination Form,” which indicated that a 

Track B Neutral “has determined that your claim is DENIED.” 

Final Determination, ECF No. 640-1 at 66. The letter listed the 

basis for the denial as Mr. LaBatte’s “fail[ure] to satisfy the 

requirement of the Settlement Agreement, through a sworn 

statement, that named white farmers who are similarly situated 

to you received USDA loans or loan servicing that was denied to 

you.” Id. The letter went to state that the declaration of 

attorney Kaardal: 

[R]uns afoul of the Settlement Agreement’s requirement 
that evidence on this issue, and on the issue of 
whether you had filed a complaint of discrimination 
with USDA, has been established, ‘by a credible sworn 
statement based on personal knowledge by an individual 
who is not a member of the Claimant’s family.’ . . . 
Since Mr. Kaardal’s declaration makes clear that you 
obtained the information in the declaration from the 
two federal officials named, the Settlement 
Agreement’s requirements have not been met. Further, 
the statements in that declaration purporting to 
establish that white farmers received a benefit 
(loans) that you were denied, lack the specificity 
necessary to establish that those benefits were, in 
fact received by the white farmers. 

 
Id. at 66–67. The letter also noted that “[t]his Decision is 

final. It is not reviewable by the Claims Administrator, the 

Track A Neutral, the Track B Neutral, the District Court or any 

other party or body, judicial or otherwise.” Id. (emphasis 

omitted). 
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C. Procedural History 

Any claim that the Agreement has been violated must be 

submitted to the opposing party “[b]efore seeking any order by 

the Court.” Agreement ¶ V.B.7 (p. 42). This process applies only 

to “alleged violation[s] of the provisions of this Settlement 

Agreement that are enforceable by the Court.” Id. (emphasis 

added). The party asserting a violation must serve written 

notice on the opposing party “that describes with particularity 

the term(s) of the Settlement Agreement that are alleged to have 

been violated, the specific errors or omissions upon which the 

alleged violation is based, and the corrective action sought.” 

Id. If no response is sent within forty-five days, the party 

alleging a violation is permitted to move for enforcement of the 

Agreement. See id. ¶ V.B.8 (p. 42). 

On November 26, 2012, Mr. Kaardal sent a letter to officials 

with the Departments of Justice and Agriculture, entitled 

“Notice of Violation of Settlement Agreement.” See Notice of 

Violation, ECF No. 636-1 at 1. He asserted that the government 

instructed Mr. Lake and Mr. Hawkins not to sign affidavits in 

support of Mr. LaBatte’s claim and that this violated the 

government’s duty of good faith and fair dealing, and requested 

that he be awarded his claim under the Track B process. See id. 

at 1–5. He did not identify any provision of the Agreement as 
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having been violated. The Department of Agriculture did not 

respond to Mr. LaBatte’s Notice of Violation.  

Mr. LaBatte moved to intervene in this case on July 10, 2013. 

See Mot. He seeks to raise various legal claims, and seeks to 

sue the Secretary of Agriculture—the only defendant in this 

case—and to add as defendants the Secretary of the Interior, the 

Assistant Secretary for Indian Affairs, the U.S. Department of 

the Interior, the Bureau of Indian Affairs, and the Director of 

the Bureau of Indian Affairs. See Proposed Complaint in 

Intervention, ECF No. 635-1. On July 29, 2013, the defendant 

filed an opposition to the motion to intervene. See Def.’s Opp. 

to Mot. to Intervene (“Opp.”), ECF No. 642. The plaintiffs filed 

their response to the motion to intervene on August 2, 2013. See 

Pls.’ Response to Mot. to Intervene (“Pls.’ Response”), ECF No. 

643. On August 9, 2013, Mr. LaBatte filed his reply brief. See 

Reply in Supp. of Mot. to Intervene (“Reply”), ECF No. 644. The 

motion to intervene is now ripe for the Court’s determination. 

II. DISCUSSION 

“Federal courts are courts of limited jurisdiction” and “[i]t 

is to be presumed that a cause lies outside this limited 

jurisdiction.” Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375, 

377 (1994). “[T]he burden of establishing the contrary rests 

upon the party asserting jurisdiction.” Id. This case is no 

longer pending, having been settled in 2011, so Mr. LaBatte 
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relies on the Court’s ancillary jurisdiction to justify his 

attempt to intervene. See Reply at 11–13. 

Ancillary jurisdiction, however, is a relatively limited 

source of jurisdiction. It arises: “(1) to permit disposition by 

a single court of claims that are, in varying respects and 

degrees, factually interdependent . . . and (2) to enable a 

court to function successfully, that is, to manage its 

proceedings, vindicate its authority, and effectuate its 

decrees.” Kokkonen, 511 U.S. at 379–80. The first situation is 

inapplicable here because “the facts underlying [Mr. LaBatte’s] 

dismissed claim . . . and those underlying [his] claim for 

breach of [the] settlement agreement have nothing to do with 

each other; it would neither be necessary nor even particularly 

efficient that they be adjudicated together.” Id. at 380. The 

underlying claim that formed the basis for this case—regarding 

discriminatory treatment by the Department of Agriculture—has 

nothing to do with Mr. LaBatte’s claims that the government 

prevented individuals from signing declarations. 

To the extent Mr. LaBatte can establish jurisdiction, it must 

arise under the second situation, where exercising jurisdiction 

is necessary to effectuate the Court’s Order entering the 

settlement agreement. “[D]istrict courts enjoy no free-ranging 

‘ancillary’ jurisdiction to enforce consent decrees, but are 

instead constrained by the terms of the decree and related 
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order.” Pigford v. Veneman, 292 F.3d 918, 924 (D.C. Cir. 2002). 

Mr. LaBatte must therefore demonstrate that the Agreement 

provides for jurisdiction over his claim.2 

He fails to do so. The Agreement sharply limits the 

circumstances under which the Court may exercise jurisdiction. 

See Agreement ¶ V.A–B (pp. 40–42). Mr. LaBatte invokes the 

Court’s retention of jurisdiction “to supervise the distribution 

of the Fund and to ensure that Debt Relief Awards issued by the 

Track A and Track B Neutrals are applied by USDA.” Id. ¶ V.A.7 

(p. 40); see Reply at 4. As this Court previously held, that 

provision is limited by a more specific provision of the 

Agreement precluding the Court from reviewing any “Claim 

Determinations, and any other determinations made under th[e] 

Non-Judicial Claims Process.” Agreement ¶ IX.A.9 (p. 19). This 

Court reconciled the two provisions by holding that “the 

Agreement may easily be read to foreclose judicial review of 

certain decisions as to who is entitled to receive an award, 

while permitting judicial supervision over distribution of the 

Fund . . . after those decisions have been made.” Memorandum 

Order, ECF No. 633 at 8. 

                                                           
2 Mr. LaBatte notes that courts regularly enforce settlement 
agreements, Mot. at 7–8, but the proposition that courts may 
retain jurisdiction to enforce a settlement agreement is not in 
dispute. The issue here is whether the specific circumstances 
under which this Court retained jurisdiction exist. 
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Mr. LaBatte has not demonstrated how his claim fits within 

this narrow jurisdiction. The relief he seeks is review of the 

Track B Neutral’s determination of his claim. See Complaint-in-

Intervention, ECF No. 635-1 at 57–59 (Prayer for Relief 

requesting, inter alia, “an injunction to prevent . . . 

[defendants] from . . . interfer[ing] in any way . . . with the 

processing of LaBatte’s claim under Track B” and an order 

directing the Department of Agriculture “to process [Mr. 

LaBatte’s] claim under the Track B process”). As both the 

government and Class Counsel acknowledge, however, this Court 

has already held that the Agreement expressly withholds 

jurisdiction to review such determinations. See Opp. at 4–5; 

Pls.’ Response at 2. Indeed, “the plain language of the 

Settlement Agreement . . . explicitly precludes this Court’s 

review” of determinations by a Track A or B Neutral that a 

Claimant “failed to satisfy the criteria for an award.” 

Memorandum Order, ECF No. 633 at 1.  

Mr. LaBatte’s arguments to the contrary are unconvincing. He 

proposes that the government’s actions rendered the process for 

distributing the Fund so infirm that there effectively was no 

process. See Reply at 4. The implication appears to be that the 

Track B Neutral was precluded from making a determination on Mr. 

LaBatte’s claim. See id. This ignores the fact that Mr. LaBatte 

followed the Track B process and had his claim denied by the 
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Track B Neutral. See Final Determination, ECF No. 640-1 at 66. 

He may feel that the government’s actions rendered that process 

inadequate, but the Track B Neutral nonetheless made a final 

determination that is made unreviewable by the Agreement. 

Mr. LaBatte also devoted much attention to claims that the 

government has committed “spoliation of evidence” and “fraud on 

the court,” but never explained how these allegations, if true, 

create jurisdiction. See Reply at 4–6. The Agreement prohibits 

review of decisions of a Track B Neutral and provides no 

exception for “spoliation of evidence” or “fraud on the court.” 

Finally, Mr. LaBatte’s reliance on Paragraph IX.A.10 of the 

Agreement, which states that “the Secretary and/or the United 

States shall have no role in the Non-Judicial Claims Process,” 

is similarly unhelpful. Mr. LaBatte claims that the government 

violated this provision by prohibiting Mr. Lake and Mr. Hawkins 

from signing declarations that he intended to use in submitting 

his claim. See Reply at 8–10. It is not clear, however, what 

basis Mr. LaBatte asserts for the Court’s jurisdiction over this 

claim. For one, he appears to have failed to comply with the 

process for alleging a violation of Paragraph IX.A.10 because he 

made no mention of that paragraph in his notice of violation to 

the government. See Notice of Violation, ECF No. 636-1 at 1–5. 

In any event, Mr. LaBatte does not explain how the Court’s 

limited jurisdiction “to supervise the distribution of the Fund” 

SAPPX90

Case: 17-2396      Document: 26     Page: 139     Filed: 12/11/2017



12 
 

conveys the ability to hear his claim that the government played 

an undue role “in the Non-Judicial Claims Process.” Nor does he 

explain how exercising this jurisdiction would not contradict 

the Agreement’s specific withholding of jurisdiction to review 

“Claim Determinations” or “any other determination made under 

this Non-Judicial Claims Process.” Agreement ¶ IX.A.9 (p. 19). 

Ultimately, Mr. LaBatte asks the Court to exercise free-ranging 

jurisdiction over any action he feels conflicts with the 

agreement. Such jurisdiction is foreclosed by the Supreme 

Court’s decision in Kokkonen and the specific jurisdictional 

provisions of the Agreement. 

Accordingly, for the foregoing reasons, it is hereby ORDERED 

that Timothy LaBatte’s motion to intervene is DENIED.  

SO ORDERED. 

 
Signed: Emmet G. Sullivan 
  United States District Judge 
  July 14, 2014 
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CERTIFICATE OF SERVICE 
 
 I hereby certify under penalty of perjury that on this 11th day of December, 

2017, a copy of the foregoing BRIEF AND SUPPLEMENTAL APPENDIX OF 

DEFENDANT-APPELLEE was filed electronically. 

 X This filing was served electronically to all parties by operation of the 

Court’s electronic filing system. 

___/s/ Matthew P. Roche___ 

___ A copy of this filing was served via: 

____ hand delivery 

___ mail 

____ third-party commercial carrier for delivery within 3 days 

____ electronic means, with written consent of the party being served 

to the following address: 
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