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Statement Regarding Oral Argument 
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Introduction 

At a time when courts are questioning the current scope of Chevron deference, 

the appellant asks this Court to expand it. The Alabama-Coushatta Tribe of Texas 

(the “Alabama-Coushatta” or the “Tribe”) seeks novel relief in this appeal: Jettison 

binding circuit precedent in favor of a federal agency’s decision letter reasoning that 

a federal statute the agency has no authority to administer was impliedly repealed. 

No one disputes that the Alabama-Coushatta Tribe of Texas (the “Alabama-

Coushatta” or the “Tribe”) is one of just two tribes subject to the Ysleta del Sur 

Pueblo and Alabama and Coushatta Indian Tribes of Texas Restoration Act (the 

“Restoration Act” or the “Act”), Pub. L. 100-89, 101 Stat. 666, 25 U.S.C. § 731 

et seq. And no one disputes that this Court has conclusively held that the gaming 

provisions in that Act—acceded to by the Tribe as the one concession necessary to 

gain the benefits that came with restoration of its federal status—control over the 

more general gaming provisions in the Indian Gaming Regulatory Act (“IGRA”), 

25 U.S.C. §§ 2710-12. See generally Ysleta del sur Pueblo v. Texas (“Ysleta I”), 36 F.3d 

1325 (5th Cir. 1994), cert. denied, 514 U.S. 1016 (1995). 

There is no basis to upend circuit precedent. This Court construed the relevant 

statutory language, and its correct holding left no room for ambiguity. The agency 

whose letter the Tribe relies on—the National Indian Gaming Commission (the 

“NGRC”)—has no congressionally delegated authority to interpret, let alone to 

abrogate, the Restoration Act. No conception of Chevron deference provides for the 

extraordinary relief the Tribe seeks. 

 

      Case: 18-40116      Document: 00514577589     Page: 14     Date Filed: 07/30/2018



2 

 

Statement of Jurisdiction 

The district court had jurisdiction under 28 U.S.C. §§ 1331 and 1362. 

ROA.1402-1443. This Court has jurisdiction under 28 U.S.C. § 1291. ROA.2514-

2539. The matter below was referred to Magistrate Judge Keith F. Giblin, by consent 

of the parties. ROA.1563. On February 6, 2018, the district court denied the Tribe’s 

motion for relief from judgment (ROA.1445-1522), which had sought to dissolve or 

modify the 2002 injunction. ROA.2514-2539. Appellant filed a timely notice of 

appeal under Federal Rule of Appellate Procedure 4(a)(1)(A). ROA.2540-2541. 

Issue Presented 

The NIGC’s conclusion that IGRA impliedly repealed the Restoration Act 

conflicts with the holding in Ysleta del Sur Pueblo v. Texas, 36 F.3d 1325 (5th Cir. 

1994), cert. denied, 514 U.S. 1016 (1995). Did the district court abuse its discretion in 

declining to contravene binding precedent by deferring to the NIGC’s conclusion? 

Statement of the Case 

I. Factual Background 

In 1987, Congress passed the Restoration Act, which restored the federal trust 

relationship between the United States and two specific Indian tribes in Texas—the 

Ysleta del Sur Pueblo Tribe (the “Pueblo”0F

1) and the Alabama-Coushatta Tribe. Pub. 

                                                
1 The Pueblo is also referred to as the Tiwa or Tigua. See generally Ysleta del Sur 

Pueblo v. Texas, 36 F.3d 1325 (5th Cir. 1994). For the sake of convenience, however, 
this brief uses “Pueblo” to conform to the usage in the Alabama-Coushatta’s brief 
and the brief of amici, one of whom is the Pueblo. See, e.g., Brief of Appellant (“Br.”) 
at 5; Brief of Amici Curiae (“Am. Br.”) at 3. 
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L. 100-89, 25 U.S.C. § 731 et seq.1F

2 Congress’s restoration of federal status—and its 

attendant benefits—was dependent on these Tribes’ agreement to refrain from 

gaming activities that are illegal under Texas law. ROA.2516. To secure the Act’s 

passage, the Alabama-Coushatta pledged to Congress that it “remains firm in its 

commitment to prohibit outright any gambling or bingo in any form on its 

Reservation.” ROA.121-122; ROA.1038-1041 (Tribal Council Resolution No. 86-

07).2F

3 (The Pueblo did the same in a nearly identical resolution. ROA.88-89). 

Congress, in turn, explicitly relied on Resolution T.C. 86-07 in adopting the 

Restoration Act, citing it as the source of the Act’s gaming prohibition specific to the 

Alabama-Coushatta and Pueblo: 

All gaming activities which are prohibited by the laws of the State of 
Texas are hereby prohibited on the reservation and on lands of the tribe. 
Any violation of this prohibition provided in this subsection shall be 
subject to the same civil and criminal penalties that are provided by the 
laws of the State of Texas. The provisions of this subsection are enacted 

                                                
2 As the district court observed, U.S. Code publishers Westlaw and Lexis Nexis 

elected not to include the statutory language of the relevant Restoration Act 
provisions in their respective publications. ROA.2516 n.1. “The Restoration Act is, 
however, still in effect” and authoritative. ROA.2516 n.1. The Alabama-Coushatta’s 
brief contains the Public Law version in an addendum to the brief; this version notes 
the corresponding U.S. Code provisions. Because the district court cited the U.S. 
Code version, this brief includes parallel citations to the Public Law and U.S. Code 
provisions. 

3 Alabama-Coushatta Tribal Resolution No. 86-07 is reproduced at ROA.121-
122, but that copy is difficult to read. In an earlier injunction proceeding, the district 
court reproduced the resolution in full. ROA.1038-1041 (excerpt from Alabama-
Coushatta Tribes of Tex. v. Texas, 208 F. Supp. 2d 670, 672-74 (E.D. Tex. 2002)). 
Both are included in the Record Excerpts for Plaintiff-Appellee. 
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in accordance with the tribe’s request in Tribal Resolution No.–T.C.–
86.07[.] 

Pub. L. 100-89, § 207(a), 25 U.S.C. § 737(a); see also ROA.2516-2518; Alabama-

Coushatta, 208 F. Supp. at 672 (citing Resolution T.C. 86-07). Congress charged the 

Secretary of the Department of the Interior (“DOI”) with administering the Act. 

Pub. L. 100-89, § 2, 25 U.S.C. § 731, note. 

Meanwhile, Indian tribes not subject to the Restoration Act—or some other 

federal law prohibiting gaming—were conducting gaming on their various 

reservations throughout the United States. ROA.1409; ROA.1620. Noting that 

“existing Federal law does not provide clear standards or regulations for the conduct 

of gaming on Indian lands,” Congress enacted IGRA. 25 U.S.C. § 2701(3). IGRA 

sought to establish uniform standards “to regulate gaming activity on Indian lands if 

the gaming activity is not specifically prohibited by Federal law and is conducted 

within a State which does not, as a matter of criminal law and public policy, prohibit 

such gaming activity.” Id. § 2701(5). 

IGRA created a general system for Indian gaming divided into three classes. 

Class I includes traditional gaming for minimal prizes. Id. § 2703(6). Class II includes 

bingo and card games “explicitly authorized by the laws of the State” or “not 

explicitly prohibited,” but excludes “electronic or electromechanical facsimiles of 

any game of chance or slot machines of any kind.” Id. § 2703(7)(A), (B). Class III 

includes all forms of gaming that are not Class I or II, which are prohibited unless the 

State where the Indian lands are located and the Tribe voluntarily enter a compact 
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to allow those games. Id. § 2703(8). IGRA also created the NIGC and charged it with 

administering IGRA. Id. § 2706(b)(10). 

Since obtaining federal status under the Restoration Act, both the Alabama-

Coushatta and the Pueblo have attempted to conduct gaming on their reservations 

in violation of Texas law. ROA.2518-2523. The State has consistently pursued its 

remedy under the Act. ROA.1036-1057; ROA.2520. Courts—including, several 

times, this Court, ROA.1041-1049—have rejected the Tribes’ attempts because of 

the Restoration Act’s prohibition on gaming that violates Texas law. ROA.1041-

1049; ROA.2518-2519; ROA.2030-2032. 

The operative decision in this case came about from just such an attempt to 

engage in illegal gaming. The Pueblo sued Texas seeking to force the State to 

negotiate a compact that would allow it to engage in Class III gaming under IGRA. 

Ysleta del sur Pueblo v. Texas (“Ysleta I”), 36 F.3d 1325 (5th Cir. 1994), cert. denied, 

514 U.S. 1016 (1995). In rejecting that request, the Court observed that “the Tribe 

has already made its ‘compact’ with the State of Texas, and the Restoration Act 

embodies that compact.” Id. at 1335. And it unequivocally held “not only that the 

Restoration Act survives today but also that it—and not IGRA—would govern the 

determination of whether gaming activities proposed by the [Restoration Act tribe] 

are allowed under Texas law, which functions as surrogate federal law.” Id. 

Undeterred, the Tribes continued to pursue high-stakes gaming in violation of 

Texas law. ROA.1053-1054. In 2001, the Alabama-Coushatta was operating a casino 

on its reservation, and Texas sued for permanent injunctive relief in accord with 

Section 207 of the Restoration Act. ROA.20-35. The district court granted that 
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request, ordering the Tribe “to cease and desist operating, conducting, engaging in, 

or allowing others to operate, conduct, or engage in gaming and gambling activities 

on the Tribe’s Reservation which violate State law.” ROA.1057; Alabama-

Coushatta, 208 F. Supp. 2d at 681. This Court upheld that injunction, reasoning that 

it was bound “by the determination [in Ysleta I  ] that the Restoration Act precludes 

the Ysleta del Sur Pueblo and the Alabama Coushatta tribes from conducting all 

gaming activities prohibited by Texas law on tribal lands.” Alabama Coushatta Tribe 

of Tex. v. Texas, 66 F. App’x 525, 525 (5th Cir. 2003) (per curiam) (unpublished). 

The Alabama-Coushatta then passed a gaming ordinance to offer what it deemed 

to be Class II gaming under IGRA on its reservation lands. ROA.2435-2466. In 2015, 

the Tribe, along with the Pueblo, sought permission from the NIGC to conduct 

gaming in accordance with its new ordinance. ROA.1469. A few months later, the 

NIGC Chairman responded in a short letter purporting to approve the Tribe’s 

request to engage in “Class II” gaming subject to NIGC oversight. ROA.1469-1471. 

Relying in part on an opinion letter from the then-Deputy Solicitor of DOI to the 

NIGC’s General Counsel, see ROA.2372-2392, the NIGC’s Chairman concluded 

that the Tribe was subject to IGRA’s gaming provisions, which he said impliedly 

repealed the gaming provisions in the Restoration Act notwithstanding Ysleta I. 

ROA.1469-1471. 

The Alabama-Coushatta then opened the Naskila Entertainment Center, 

ROA.1301-1302; ROA.1355; ROA.2520, eventually coming to offer what it describes 

as “800 of the hottest electronic games paying Texas-sized jackpots.” https:// 

www.naskila.com/#about. (last visited July 26, 2018) The Tribe informed the State 
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of its plans to begin operating electronic bingo on its reservation. ROA.2522. The 

State agreed not to pursue legal action until after it had inspected the games. 

ROA.2522. That inspection revealed that the Tribe’s “electronic bingo” 

machines—in reality, machines “virtually indistinguishable from Las Vegas slots,” 

ROA.1383—violated State gaming law. E.g., ROA.3202-3203; see also ROA.2522-

2533 (discussing the various violations of Texas gaming laws). 

II. Proceedings Below 

Following the inspection, the State filed the current action. ROA.1347-1388. 

The State sought a motion for civil contempt, alleging that the Alabama-Coushatta’s 

one-touch “electronic bingo” machines violate longstanding Texas law prohibiting 

lotteries and do not comply with the stringent requirements for lawful bingo under 

Texas’s Bingo Enabling Act, ROA.1402-1443, in contravention of the 2002 

injunction prohibiting the Tribe from conducting “gaming and gambling activities 

on the Tribe’s Reservation which violate Texas law.” Alabama-Coushatta Tribes of 

Tex., 208 F. Supp. 2d at 681. The Tribe filed a motion seeking relief from the 

judgment, to dissolve or modify the 2002 injunction. ROA.1445-1522. Both sides 

agreed to proceed before the magistrate judge. ROA.1563; see 28 U.S.C. § 636(c). 

The district court denied the Tribe’s motion for relief from the judgment and 

granted summary judgment to the State on the issue of the Restoration Act’s 

applicability to the Tribe. ROA.2514-2539. The court declined the Tribe’s request 

to defer to the NIGC’s assertion of jurisdiction, reasoning that Congress did not 

intend to entrust the NIGC with reconciling IGRA (which it administers) and the 

Restoration Act (which it does not). ROA.2533-2534. The court also observed that 
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implied repeal was a pure question of statutory law, that “the Restoration Act speaks 

directly to gaming by the Tribe,” ROA.2535, and that it was “obligated to abide by 

the plain language of the [Act].” ROA.2538. The court followed Ysleta I’s holding 

that “the Restoration Act’s provisions on gaming apply to Restoration Act tribes—

including the Alabama-Coushatta”—and concluded that the Restoration Act,“not 

IGRA[,] governs gaming by the Tribe.” ROA.2535.3F

4 

The Tribe filed a timely notice of appeal. ROA.2540-2541. At the Tribe’s 

request, the district court granted a stay of its judgment pending appeal. ROA.2657-

2661. 

Summary of the Argument 

The Tribe’s preferred reading of the Restoration Act conflicts with binding 

circuit precedent. This Court in Ysleta I unequivocally held that the two tribes that 

gained federal recognition through the Restoration Act—the Alabama-Coushatta 

and one of its amici here, the Pueblo—remain subject to its specific gaming 

provisions, not the more permissive general gaming provisions in IGRA. The “new” 

Supreme Court authority the Tribe presents to try to upend Ysleta I and its progeny, 

in favor of the NIGC’s bare-bones interpretation to the contrary, is inapplicable. 

Moreover, this Court’s unambiguous conclusion—grounded in basic canons of 

statutory construction—that the Restoration Act, not IGRA, governs gaming on 

Restoration Act tribal lands is not subject to abrogation by a later agency decision. 

                                                
4 Having so concluded, the district court did not reach the question whether the 

Tribe’s activities constituted Class II or Class III gaming under IGRA. ROA.2539. 
As a result, that issue is not part of this appeal. 
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In any event, the NIGC is not entitled to Chevron deference for its determination 

that the general gaming provisions in IGRA impliedly repealed the specific 

prohibitions in the Restoration Act. Whatever the usual breadth of an agency’s 

ability to make threshold determinations of its jurisdiction, an agency is not due 

deference to interpret—let alone deem impliedly repealed—another federal law that 

Congress did not entrust the agency with administering. That is a matter for the 

courts. If that were ever really in doubt (and it was not), the Supreme Court resolved 

that this past Term in Epic Systems Corp. v. Lewis, 138 S. Ct. 1612, 1629-30 (2018). 

Congress’s intent in the two statutes is clear. The Restoration Act provides that 

only those laws consistent with its prohibitions apply to the specific Restoration Act 

tribes. And IGRA provides that its general gaming provisions do not apply in the face 

of specific prohibitions in another federal law. The Tribe’s arguments—based on 

letters from the Chairman of the NIGC and a former Deputy Solicitor at the 

Department of Labor—merely rehash arguments considered and rejected when this 

Court definitively, and persuasively, held that the Restoration Act tribes remain 

bound by the gaming restrictions they sought and agreed to in order to achieve 

federal recognition. There is no basis to overturn the injunction.  
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Standard of Review 

This Court reviews the denial of a motion for relief from the judgment for abuse 

of discretion. See, e.g., Moore v. Tangipahoa Paris Sch. Bd., 864 F.3d 401, 405 (5th Cir. 

2017) (“It is not enough that granting the motion may have been permissible; 

instead, denial of relief ‘must have been so unwarranted as to constitute an abuse of 

discretion.’”) (quoting Diaz v. Stephens, 731 F.3d 370, 374 (5th Cir. 2013)). That 

review is highly deferential, though questions of law underlying the decision are 

reviewed de novo. Id. at 405-06. 

This circuit follows a consistently applied rule of orderliness. Under this “well-

settled Fifth Circuit rule,” a panel “may not overturn another panel’s decision, 

absent an intervening change in the law, such as by a statutory amendment, or the 

Supreme Court, or [the] en banc court.” Jacobs v. Nat’l Drug Intelligence Ctr., 548 

F.3d 375, 378 (5th Cir. 2008). “For a Supreme Court decision to satisfy [the] rule of 

orderliness, it must be unequivocal, not a mere ‘hint’ of how the Court might rule in 

the future.” Mercado v. Lynch, 823 F.3d 276, 279 (5th Cir. 2016) (quoting United 

States v. Alcantar, 733 F.3d 143, 146 (5th Cir. 2013)). And it “must be more than 

merely illuminating with respect to the case before” the court. In re Texas Grand 

Prairie Hotel Realty, L.L.C., 710 F.3d 324, 331 (5th Cir. 2013). 
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Argument 

I. Ysleta I—Which Unambiguously Determined that the Restoration Act, 
Not IGRA, Controls Gaming on the Restoration Act Tribal  
Lands—Controls Here. 

A. This Court in Ysleta I conclusively resolved the matter on which the Tribe 

seeks deference: The specific gaming provisions in the Restoration Act, not the 

general provisions in IGRA, apply to the two Restoration Act tribes. Ysleta I, 36 F.3d 

at 1335. 

There is no occasion for this Court to upend the holding in Ysleta I. See, e.g., 

Jacobs, 548 F.3d at 378 (“It is a well-settled Fifth Circuit rule of orderliness that one 

panel of our court may not overturn another panel’s decision, absent an intervening 

change in the law . . . .”); see also Alabama Coushatta, 66 F. App’x at 525 (discussing 

the rule of orderliness and concluding that the court is bound by the holding in Ysleta 

I that the Restoration Act, not IGRA, applies to the Restoration Act tribes, 

precluding gaming activities prohibited by Texas law on tribal lands). This Court has 

refused to recognize an exception to the rule of orderliness where administrative 

agencies have issued orders contradicting its precedent. See, e.g., Convergys Corp. v. 

NLRB, 866 F.3d 635, 637-39 (5th Cir. 2017). 

B. The Tribe seeks to circumvent the rule of orderliness by pointing to “new” 

authority in the form of the Supreme Court’s 2005 decision in National Cable & 

Telecommunications Association v. Brand X Internet Services, 545 U.S. 967 (2005). 

Br. 43-46. But Brand X does not compel jettisoning Ysleta I. 

For one, Brand X is inapplicable here. There was no question in Brand X that 

the FCC had the authority to interpret the statutory provision at issue, and thus to 

      Case: 18-40116      Document: 00514577589     Page: 24     Date Filed: 07/30/2018



12 

 

change its interpretation, within the bounds of Chevron deference. See Brand X, 545 

U.S. at 980-81 (observing that “no one question[ed] that the order is within the 

Commission’s jurisdiction”). That case concerned the FCC’s determination that 

broadband cable Internet was an “information service” rather than a 

“telecommunications service,” which was significant because it had the effect of 

exempting broadband providers from mandatory common-carrier regulations. Id. at 

973-74. The Court observed that “Congress has delegated to the Commission the 

authority to ‘execute and enforce’ the [relevant provisions of the] Communications 

Act, and to ‘prescribe such rules and regulations as may be necessary in the public 

interest to carry out the provisions” thereof. Id. at 980 (quoting 47 U.S.C. § 151). As 

a result, “[t]hese provisions gave the Commission the authority to promulgate 

binding legal rules[, and] the Commission issued the order under review in the 

exercise of that authority.” Id. at 980-81. 

That is not the case here. Neither IGRA nor the Restoration Act delegated 

authority to the NIGC to adjudge statutory conflicts between different federal laws, 

of which the Restoration Act is one. See infra Part II.A. 

But even if the NIGC had congressionally delegated authority to adjudge the 

interplay between IGRA and the Restoration Act and to hold provisions in the latter 

impliedly repealed—and it does not, see infra Part II.A.—that still would not allow 

the NIGC letter to abrogate Ysleta I. The Court in Brand X made clear that “a 

judicial precedent holding that the statute unambiguously forecloses the agency’s 

interpretation, and therefore contains no gap for the agency to fill, displaces a 
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conflicting agency construction.” Id. at 982-83. And the Court has already supplied 

the definitive answer to the Tribe’s question. 

In Ysleta I, this Court held that IGRA did not impliedly repeal the Restoration 

Act. 36 F.3d at 1334-35. Because no agency was involved in the case, the court did 

not have occasion to apply Chevron. See generally id. at 1327-37. But the court did not 

leave room for a contrary agency conclusion on the issue of whether the gaming 

provisions in the Restoration Act continued to apply to the Restoration Act tribes 

after the passage of IGRA. See id. The Ysleta I court spoke in no uncertain terms that 

the interpretation expressed in the NIGC letter now proffered by the Tribe was the 

wrong reading of the Restoration Act and IGRA: This Court was left with “the 

unmistakable conclusion that Congress—and the Tribe—intended for Texas’ 

gaming laws and regulations to operate as surrogate federal law on the Tribe’s 

reservation in Texas.” Id. at 1334. “Congress’ intention,” the Court concluded, was 

“explicit, clear, unambiguous, plain, and specific.” Id. at 1334 n.20 (quotations 

omitted).  

In reaching this conclusion, the Ysleta I court did not “diverge[] from the 

statutory text.” Br. 45. It focused on “the plain language of § 107(a)” of the 

Restoration Act, “the tribal resolution to which § 107(a) expressly refers,” and the 

two provisions in IGRA that “explicitly stated” that “IGRA should be considered 

in light of other federal law.” Ysleta I, 36 F.3d at 1334, 1335 & n.21.4F

5 Thus, there is 

                                                
5 Section 107(a) of the Act is the gaming prohibition for the Pueblo, which is 

nearly identical to the one in Section 207(a) for the Alabama-Coushatta. See generally 
Pub. L. 100-89, §§ 107(a), 207(a), 25 U.S.C. §§ 737(a), 1300g-6(a). 
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no room for a contrary agency opinion. See, e.g., Lechmere, Inc. v. NLRB, 502 U.S. 

527, 536-37 (1992) (“Once we have determined a statute’s clear meaning, we adhere 

to that determination under the doctrine of stare decisis, and we judge an agency’s 

later interpretation of the statute against our prior determination of the statute’s 

meaning.”) (quoting Maislin Indus., U.S., Inc. v. Primary Steel, Inc., 497 U.S. 116, 131 

(1990)); see also Brand X, 545 U.S. at 984 (citing Lechmere with approval); MikLin 

Enters., Inc. v. NLRB, 861 F.3d 812, 823 (8th Cir. 2017) (en banc) (observing, in the 

context of rejecting an attempt to impose an agency’s statutory construction using 

Brand X, that “statutory construction is first and foremost a judicial function”). 

That the Ysleta I court also applied “canons of construction” in support of its 

analysis did not “concede[] the ambiguity of the statutory text.” Br. 44. The court 

was simply doing what courts do—employ all the tools at its disposal to infer 

Congress’s clear intent—when, for instance, it took into account that the Supreme 

Court had held that implied repeals of specific statutes by general statutes are not 

favored and should not be inferred absent clear evidence to the contrary. Ysleta I, 36 

F.3d at 1334-35. Doing so did not suggest that there was a gap for an agency to fill 

with its own contrary interpretation. The Supreme Court said as much in an implied-

repeal administrative-law opinion that came down just two days before the Tribe 

filed its brief in this case. See Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1624, 1630 

(2018) (discussing the “strong presumption that repeals by implication are 

disfavored” and “the canon against reading conflicts into statutes” as examples of 

“traditional tool[s] of statutory construction” and observing that when “traditional 

. . . canons supply an answer, Chevron leaves the stage”) (quotation marks and 

      Case: 18-40116      Document: 00514577589     Page: 27     Date Filed: 07/30/2018



15 

 

brackets omitted); id. at 1627 (looking to “textual and contextual clues” to analyze 

the interplay between two statutes) (emphasis added). 

Nor does the fact that the Ysleta I court also examined legislative history concede 

ambiguity for an agency to reach an opposing conclusion. Contra Br. 44. The court 

looked to legislative history at the express invitation of the parties, including the 

Pueblo—to determine Congress’s intent as to the relationship between the 

Restoration Act and IGRA. See Ysleta I, 36 F.3d at 1334 (discussing, and rejecting, 

the Pueblo’s argument that a floor statement expressing a representative’s 

“understanding” of what Section 107 of the Restoration Act did overrides the “plain 

language of § 107(a)”); Br. 39-40 (attempting to resurrect this same floor statement 

notwithstanding Ysleta I). 

The Supreme Court has held that it is “certainly relevant” to look to the 

“overall statutory scheme” and even to “legislative history” at the Chevron Step 

One stage. FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 147 (2000). 

Though often maligned, “legislative history” is, after all, one of the “traditional 

tools of statutory construction.” PBGC v. LTV Corp., 496 U.S. 633, 649 (1990) 

(looking to legislative history at Chevron Step One); see also Chem. Mfrs. Ass’n v. 

NRDC, 470 U.S. 116, 126 (1984) (“We should defer to [the agency’s interpretation] 

unless the legislative history or the purpose and structure of the statute clearly reveal 

a contrary intent.”).5F

6 

                                                
6 Of course, not all legislative history is created equal. See, e.g., Simpson v. United 

States, 435 U.S. 6, 17 (1978) (Rehnquist, J., dissenting) (“[S]ome types of legislative 
history are substantially more reliable than others. The report of a joint conference 

      Case: 18-40116      Document: 00514577589     Page: 28     Date Filed: 07/30/2018



16 

 

The D.C. Circuit—no stranger to administrative-law claims—recently observed 

that “a statute may foreclose an agency’s preferred interpretation despite such 

textual ambiguities if its structure, legislative history, or purpose makes clear what 

its text leaves opaque.” Council for Urological Interests v. Burwell, 790 F.3d 212, 221 

(D.C. Cir. 2015) (quotations omitted); see also Aid Ass’n for Lutherans v. U.S. Postal 

Serv., 321 F.3d 1166, 1178 (D.C. Cir. 2003) (“The agency’s statutory interpretation 

and its effect cannot survive Chevron Step One because the statutory language and 

legislative history unambiguously indicate a[ contrary intent].”). And the First 

Circuit—whose case law the Tribe would have this Court adopt as part of its 

argument that maintaining Ysleta I results in a “direct circuit split,” Br. 48; but see 

infra pp. 40-41—has similarly observed that “where traditional doctrines of 

statutory interpretation have permitted use of legislative history, its use is 

permissible and even may be required at stage one of Chevron.” Castenada v. Souza, 

810 F.3d 15, 24 (1st Cir. 2015) (quotation marks omitted). 

Notably, these circuit decisions postdated Brand X. And any claim that they are 

inconsistent with Brand X was effectively foreclosed by the Supreme Court’s 

application of Brand X in United States v. Home Concrete & Supply, LLC, 566 U.S. 

478 (2012). Home Concrete conclusively dispels the idea that Brand X ushered in 

                                                
committee of both Houses of Congress, for example . . . is accorded a good deal more 
weight than the remarks . . . on the floor of the chamber.”). The Ysleta I court found 
a Senate Report persuasive when construing the “plain language” of the Restoration 
Act. See 36 F.3d at 1329, 1333-34 & n.19 (discussing S. Rep. No. 100-90, at 8-10 
(1987)). By contrast, the Pueblo in Ysleta I, like the Tribe here, pointed to floor 
statements of individual legislators. See id. at 1334; Br. 39-40. 
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open season for agencies to upend binding judicial precedent. Id. at 486-89 (plurality 

opinion).6F

7 

The situation here is like the one the Court confronted in Home Concrete. In that 

case, the IRS adopted a statutory interpretation that conflicted with a judicial 

decision that, like Ysleta I, did not consider Chevron. The agency claimed the right 

to Chevron deference for its contrary interpretation, irrespective of the earlier Court 

decision. Id. at 486 (plurality opinion). But the Home Concrete Court rejected that 

claim, holding that the agency was not free to reinterpret the statute in a way that 

conflicted with precedent. Id. at 487-90 (plurality opinion). The Court emphasized 

that Brand X was never meant to upend the rule that “[i]f a court, employing 

traditional tools of statutory construction, ascertains that Congress had an intention on 

the precise question at issue, that intention is the law and must be given effect.” Id. 

at 488 (plurality opinion) (quoting Chevron U.S.A., Inc. v. N.R.D.C., Inc., 467 U.S. 

837, 843 n.9 (1984)); accord Epic Systems, 138 S. Ct. at 1630. And one of the traditional 

                                                
7 “When a fragmented Court decides a case and no single rationale explaining 

the result enjoys the assent of five Justices, the holding of the Court may be viewed 
as that position taken by those Members who concurred in the judgments on the 
narrowest grounds.” Marks v. United States, 430 U.S. 188, 193 (1977) (quotations 
omitted). In Home Concrete, Justice Scalia concurred in the result reached by the 
plurality. 566 U.S. at 492-93 (opinion concurring in part and concurring in the 
judgment). Maintaining his disapproval of the holding in Brand X, he would have 
gone even further than the plurality—that an agency could never interpret statutory 
language in a manner contrary to a prior judicial decision. See id.. Thus, as the 
narrowest grounds in favor of the Court’s judgment, Justice Breyer’s plurality 
opinion is controlling, as this Court has recognized. See Mingo v. C.I.R., 773 F.3d 629, 
636 n.4 (5th Cir. 2014). 
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tools of statutory construction relied upon in the earlier decision at issue in Home 

Concrete was legislative history. Home Concrete, 566 U.S. at 488-89 (plurality 

opinion). 

In fact, unlike Ysleta I, the earlier opinion in Home Concrete stated that “the 

statutory language at issue is not ‘unambiguous.’” Home Concrete, 566 U.S. at 488 

(plurality opinion) (quoting Colony, Inc. v. Commissioner of Internal Revenue, 357 U.S. 

28, 33 (1958)). But even with that “linguistic ambiguity noted,” the Court held that 

the earlier Court’s construction of the statutory text, bolstered by its review of the 

relevant legislative history, reflected an implicit conclusion that “Congress had 

delegated gap-filling power to the agency.” Id. at 488-89 (plurality opinion). 

C. The Tribe provides a string of out-of-circuit citations to support its 

argument that Brand X compels the abrogation of Ysleta I. Br. 44. But far from doing 

so, those cases emphasize that it is the very rare case where a judicial decision 

construing a statute can be displaced by a contrary agency interpretation. 

Three of the cases the Tribe points to predate Home Concrete, before the 

contours of Brand X had been fleshed out by the Court. Even in those cases, though, 

the contrast with Ysleta I and its “unmistakable conclusion” (36 F.3d at 1334) that 

Congress “unambiguous[ly]” (id. at 1334 n.20) did not intend the statutory 

interpretation now proffered by the Tribe is evident. See Hernandez-Carrera v. 

Carlson, 547 F.3d 1237, 1245 (10th Cir. 2008) (observing that “[t]he Supreme Court 

has twice explicitly found the statute to be ambiguous”); Fernandez v. Keisler, 502 

F.3d 337, 347-48 (4th Cir. 2007) (observing that the court had based its earlier 

opinion only on “compelling evidence” and rested merely on “a sensible 
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construction” of the statute, and further recognizing that if the prior court had “held 

that Congress has spoken directly to the precise question at issue, ‘that is the end of 

the matter,’ and no amount of Chevron step-two posturing on the part of the agency 

will undo the court’s interpretation”) (citations omitted); Dominion Energy Brayton 

Point, LLC v. Johnson, 443 F.3d 12, 17 (1st Cir. 2006) (observing that the earlier panel 

confronted what it termed an “opaque statute” for which it “could find no sign of a 

plainly discernible congressional intent” and thus did not determine that 

“Congress’s intent was clear and unambiguous”). In fact, this Court has described 

all three of these cases as ones where the “courts emphasize[d] that their prior 

decisions . . . noted ambiguity in the text at issue.” Exelon Wind 1, L.L.C. v. Nelson, 

766 F.3d 380, 398 (5th Cir. 2014). The court in Ysleta I did not do so. 36 F.3d at 1334. 

The cases the Tribe points to that postdate Home Concrete likewise involved 

earlier decisions that equivocated on congressional intent. In Rush University Medical 

Center v. Burwell, the court based its decision to accord deference to an agency 

decision that ran counter to its precedent on the fact that the earlier opinion had 

“explicitly recognized ambiguity in some of the statute’s terms” and employed 

“back-and-forth language” that was “unclear at best,” to decide merely that one 

party “had the stronger position” on the statutory-interpretation question. 763 F.3d 

754, 759-60 (7th Cir. 2014). This is in stark contrast with Ysleta I, in which this Court 

held that it was “left with the unmistakable conclusion that Congress—and the 

Tribe—intended for Texas’s gaming laws and regulations to operate as surrogate 

federal law on the Tribe’s reservation in Texas.” Ysleta I, 36 F.3d at 1334. And, to 
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the Ysleta I court, “Congress’s intention [was] explicit, clear, unambiguous, plain 

and specific.” Id. at 1334 n.20 (quotations omitted). 

The statute in Rush also specifically delegated authority to the agency to define 

the operative term at issue, a fact integral to the court’s decision to allow the 

agency’s contrary interpretation to abrogate its precedent. See 763 F.3d at 760 

(“When a statute specifically authorizes an agency to define a term, there is no need 

to consider whether the term is ambiguous and thus left to agency delegation.”). 

Here, by contrast, the NIGC has no expressly delegated power to determine whether 

IGRA impliedly repealed other federal statutes such as the Restoration Act. See infra 

Part II.A. 

In Metropolitan Hospital v. United States Department of Health & Human Services, 

the earlier decision applied Chevron, and the later court observed that “the opinion’s 

only explicit expressions of a holding are in terms of Chevron step two,” thus by 

definition establishing ambiguity. 712 F.3d 248, 256 (6th Cir. 2013). By contrast, 

Ysleta I did not mention or purport to apply Chevron, either explicitly or implicitly, 

because no agency regulation was at issue. See generally Ysleta I, 36 F.3d 1325. And 

the Court’s conclusion as to congressional intent was the opposite of ambiguous. See 

Ysleta I, 36 F.3d at 1334 & n.20. Moreover, the Metropolitan Hospital court 

determined that the agency’s interpretation did not conflict with the court’s earlier 

decision. See 712 F.3d at 256-57. The Tribe here cannot, and does not, make such an 

argument since the NIGC’s interpretation in its letter runs directly counter to 

Ysleta I’s holding. See, e.g., Br. 43 (describing Ysleta I as an “obstacle” to its claim 

of Chevron deference). 
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Similarly, the Ninth Circuit in Oregon Restaurant & Lodging Ass’n v. Perez was 

confronted with a question that had not been definitively resolved in its prior holding. 

816 F.3d 1080, 1086-89 (9th Cir. 2016). The question addressed in the earlier opinion 

was “whether a restaurant’s tip pooling practice violated the [Fair Labor Standards 

Act (FLSA)].” Id. at 1086. In resolving that question, the earlier opinion “did not 

hold that the FLSA unambiguously and categorically protects the practice in 

question.” Id. It thus did not foreclose the agency’s interpretation on the matter for 

which it sought deference: “whether the DOL may regulate the tip pooling practices 

of employers who do not take a tip credit.” Id. Here, however, the Court in Ysleta I 

addressed the precise issue in this case: Whether the specific gaming limitations in 

the Restoration Act continue to bind the Tribes in the face of generally applicable 

gaming provisions in IGRA. See Ysleta I, 36 F.3d at 1334 (stating that “we now must 

decide which statute applies in this case”). 

* * * 

It is hardly surprising that the NIGC would take a much more expansive view of 

its powers to regulate gaming in IGRA. Aside from any agency’s natural inclination 

to expand its power, see infra Part II.A., this particular agency was, after all, “born 

out of a more permissive attitude toward gambling.” Kevin K. Washburn, Agency 

Conflict & Culture: Federal Implementation of the Indian Gaming Regulatory Act by the 

National Indian Gaming Commission, the Bureau of Indian Affairs, and the Department 

of Justice, 42 Ariz. St. L.J. 303, 323 (2010). The NIGC will often “strive to grant 

Indian tribes the maximum administrative and regulatory discretion possible in 

operating and regulating gaming operations on Indian land under IGRA.” 
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Government-to-Governmental Tribal Consultation Policy, 69 Fed. Reg. 16,978 (Mar. 31, 

2004). 

But the NIGC’s solicitude toward expanding gaming opportunities is no match 

for this Court’s opinion in Ysleta I, which already decided that Congress’s clear 

intent was that the two Restoration Act tribes remained subject to the Act’s specific 

gaming provisions, not IGRA’s general ones. Ysleta I, 36 F.3d at 1335. Having 

“already interpreted” (Home Concrete, 566 U.S. at 487) the key statutory provisions 

at issue, and having reached a definitive conclusion that “makes clear that it did not” 

believe “Congress left a gap to fill,” id. at 489-90, this Court’s decision in Ysleta I 

remains binding. 

II. In Any Event, the NIGC Is Not Entitled to Chevron Deference for Its 
Contrary Conclusion that IGRA, Not the Restoration Act, Controls 
Gaming on the Restoration Act Tribal Lands. 

A. The NIGC’s Letter Does Not Qualify for Chevron Deference. 

1. The Tribe’s argument (at 20-30) that the three-page letter from the NIGC 

represents a change in controlling law is based on a flawed premise. The NIGC does 

not have any authority to administer or interpret the Restoration Act. Congress 

delegated administration of the Restoration Act to the Department of the Interior, 

not to the NIGC. See Pub. L. § 100-89, § 2, 25 U.S.C. § 731, note. And the Tribe 

offers no basis for NIGC regulatory jurisdiction over the Restoration Act, instead 

bootstrapping it off Congress’s explicit (and limited) grant of authority under IGRA. 

See Br. 15, 29. Agency deference is warranted “only when it appears that Congress 

delegated authority to the agency generally to make rules carrying the force of law, 
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and . . . the agency interpretation claiming deference was promulgated in the exercise 

of that authority.” Gonzales v. Oregon, 546 U.S. 243, 255-56 (2006) (quotations 

omitted). Since Congress did not vest the NIGC with authority to administer the 

Restoration Act, Chevron deference does not apply. 

It is beyond cavil that the NIGC took on the task of construing the Restoration 

Act. In his short letters to the Pueblo and the Alabama-Coushatta approving their 

requests to operate “electronic bingo” machines, the NIGC Chairman observed that 

the Restoration Act “applies state gaming laws to the Tribe’s lands.” ROA.1470; 

accord ROA.2369. As a result, the NIGC Chairman said that “the Restoration Act 

must be taken into consideration as part of this ordinance review.” ROA.2369. He 

then relied on an opinion letter from the former Deputy Solicitor of DOI to the 

General Counsel of the NIGC to resolve the necessary matter of “how to interpret 

the interface between IGRA and the Restoration Act,” concluding that “IGRA 

impliedly repeals the portions of the Restoration Act repugnant to IGRA.” 

ROA.2369-2370; see also ROA.2372 (DOI observing that, to answer the NIGC’s 

question regarding whether IGRA or the Restoration Act applies to the Restoration 

Act tribes, “we must interpret those provisions of the Restoration Act that concern 

jurisdiction, including jurisdiction over gaming”). 

Nor can the NIGC absorb authority from DOI to make decisions regarding the 

Restoration Act. Contra Br. 15, 28-29. An agency acts with the appropriate legislative 

approval to claim Chevron deference only if it meets the two criteria outlined in 

United States v. Mead Corp., 533 U.S. 218, 226-27 (2001). See Knapp v. U.S. Dep’t of 

Agric., 796 F.3d 445, 454 (5th Cir. 2015) (quotations omitted). Congress must have 
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“delegated authority to the agency generally to make rules carrying the force of law,” 

and “the agency interpretation claiming deference” must have been “promulgated 

in the exercise of that authority.” Id. 

The Restoration Act provides that the “Secretary of the Interior or his 

designated representative may promulgate such regulations as may be necessary to 

carry out the provisions of this Act.” Pub. L. 100-89, § 2, 25 U.S.C. § 731, note. 

Although the then-Deputy Solicitor claims that she can “choose a different 

interpretation of the Restoration Act than the interpretation chosen by the Fifth 

Circuit,” ROA.2380 n.79, DOI did not issue any regulations nor publish any rules 

concerning repeal of any provisions in the Restoration Act, see Pub. L. 100-89, § 2, 

25 U.S.C. § 731, note. DOI attempted to use the same tactic to enlarge its powers 

without proper congressional delegation of legislative authority for another Texas 

tribe, and this Court rejected that attempt to legislate by fiat. See Texas v. United 

States, 497 F.3d 491 (5th Cir. 2007). In Texas, this Court held that the general-

authority statutes on which the former Deputy Solicitor’s letter relies—25 U.S.C. 

§ 2, 9, ROA.2380 n.79—could not be used to issue gap-regulations. See Texas, 497 

F.3d at 509-10. 

The Department of the Interior was not exercising its authority to administer 

the Act. Instead, the former Deputy Solicitor at DOI addressed a letter to the NIGC 

in response to a request from the NIGC Chairman for an opinion on whether the 

Restoration Act, rather than IGRA, applies to the Restoration Act tribes. ROA.2372. 

That opinion letter does not purport to be a regulation “necessary to carry out the 

provisions” of the Restoration Act. Pub. L. 100-89, § 2, 25 U.S.C. § 731, note. Nor 
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is there any evidence that the opinion letter represents DOI’s adopted position—

that of the “Secretary of the Interior or his designated representative,” Pub. L. 100-

89, § 2, 25 U.S.C. § 731, note—that portions of the Restoration Act were impliedly 

repealed by IGRA. See, e.g., Gila River Indian Cmty. v. United States, 729 F.3d 1139, 

1147-48 (9th Cir. 2013) (discussing the interplay between Solicitor opinions and the 

Secretary’s final determination; in that case, the Secretary declined to adopt the 

position advocated in the Solicitor’s opinion). 

In fact, the opposite is true. DOI recognized in an official opinion that the 

Restoration Act “specifically prohibits all gaming activities which are prohibited by 

the State of Texas.” ROA.2387 n.126 (quoting Ltr. from Michael J. Anderson, 

Acting Assistant Secretary, DOI Indian Affairs, to Patricia A. Marks, Attorney, 

Wampanoag Tribe of Gay Head, AS-IA Letter, at 5 (Sept. 5, 1997)). And DOI 

maintained that position seemingly for over a decade. See Ysleta del Sur Pueblo v. 

Nat’l Indian Gaming Comm’n, 731 F. Supp. 2d 36, 38 (D.D.C. 2010) (discussing the 

NIGC’s position, in a legal proceeding brought by the Pueblo, that the Tribe’s 

“activities are governed by the Restoration Act and not IGRA,” and that since 

“IGRA does not govern” the Tribe, the Tribe “was not under NIGC jurisdiction”). 

2. Whatever authority IGRA gives to the NIGC to approve Class II gaming, see 

Br. 23-30, it does not give the agency power to abrogate another federal law—

particularly one that it is not entitled to administer. See ROA.2534-2536. 

The Supreme Court addressed this precise issue this Term in Epic Systems. Epic 

Systems concerned the National Labor Relation Board’s (“NLRB’s”) construction 

of the National Labor Relations Act (“NLRA”), a statute the NLRB administers, in 
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a way that invalided portions of the Arbitration Act, a statute it does not administer. 

138 S. Ct. at 1620-21. The NLRB pointed to “the deference th[e] Court owes to an 

administrative agency’s interpretation of the law,” but the Court held that no 

deference was due because the NLRB had no authority effectively to abrogate 

portions of the Arbitration Act. Id. at 1629. 

The Epic Systems Court observed that Chevron deference rests on the “premise 

that a statutory ambiguity represents an ‘implicit’ delegation to an agency to 

interpret a ‘statute which it administers.’” Id. at 1629 (quoting Chevron, 467 U.S. at 

841, 844). But the NLRB had not sought “to interpret its statute, the NLRA, in 

isolation.” Id. Rather, it “sought to interpret th[e] statute in a way that limits the 

work of a second statute, the Arbitration Act.” Id. And, the Court explained, “on no 

account might we agree that Congress implicitly delegated to an agency authority to 

address the meaning of a second statute it does not administer.” Id. (observing that 

“[o]ne of Chevron’s essential premises is simply missing here”). 

Epic Systems did not operate in a vacuum. It has long been observed that an 

agency is not entitled to deference when deciding that a statute it does not administer 

is impliedly repealed by a statute it does administer. See, e.g., In re Stock Exchanges 

Options Trading Antitrust Litig., 317 F.3d 134, 149 (2d Cir. 2003) (observing that 

implied repeal does not implicate agency expertise, and that instead “the decision as 

to whether, in a given set of circumstances, one statutory scheme supersedes the 

other is, in the end, to be made by the courts”) (quotations omitted); Dep’t of the 

Navy, Military Sealift Command v. Fed. Labor Relations Auth., 836 F.2d 1409, 1410 

(3d Cir. 1988) (“[A]n agency decision is not entitled to [Chevron] deference when it 
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interprets another agency’s statute or resolves a conflict between its own statute and 

the statute of another agency.”); Ass’n of Civilian Technicians, Silver Barons Chapter 

v. Fed. Labor Relations Auth., 200 F.3d 590, 592 (9th Cir. 2000) (“Although courts 

owe Chevron deference to an agency’s construction of a statute it is charged with 

administering, courts do not owe deference to an agency’s interpretation of a statute 

it is not charged with administering or when an agency resolves a conflict between 

its statute and another statute.”). Any claim that City of Arlington v. FCC, 569 U.S. 

290 (2013), suggested otherwise (see Br. 21-25) has been rejected by Epic Systems.7F

8 

Indeed, to hold otherwise would risk running afoul of the nondelegation 

doctrine. Determining which of two federal laws applies to the Tribe is a legislative 

determination reserved to Congress under Article I, § 1 of the U.S. Constitution. 

That “core governmental power must be exercised by the Department on which it 

is conferred and must not be delegated to others in a manner that frustrates the 

constitutional design.” Pittston Co. v. United States, 368 F.3d 385, 394 (4th Cir. 

2004). The Tribe requests an aggressive expansion of agency deference—one that 

would exacerbate rather than ameliorate the concerns many courts have begun to 

express about the present scope of Chevron deference.8F

9 

                                                
8 The Indian Canon touted by amici (at 17) is inapplicable in this context. Indeed, 

the very First Circuit case emphasized by the Alabama-Coushatta (at 33-34) 
recognized that the Indian Canon “has no relevance to a conflict between two federal 
statutes.” Massachusetts v. Wampanoag Tribe of Gay Head (Aquinnah), 853 F.3d 618, 
627 (1st Cir. 2017) (quoting Rhode Island v. Narragansett Indian Tribe, 19 F.3d 685, 
703 (1st Cir. 1994)). 

9 See, e.g., Chamber of Commerce of U.S. v. U.S. Dep’t of Labor, 885 F.3d 360, 379 
n.14 (5th Cir. 2015) (“[T]he Chevron doctrine has been questioned on substantial 

      Case: 18-40116      Document: 00514577589     Page: 40     Date Filed: 07/30/2018



28 

 

The Tribe claims that such a rule would foreclose any means of obtaining 

deference to the NIGC’s decisions. See Br. 27. But that is not so. 

A hybrid deferential system—one providing deference for an agency’s decisions 

concerning interpretations regarding its own legislatively delegated statute, but not 

for others—is commonplace. For instance, the Board of Immigration Appeals is 

often called upon to consult extrinsic law, including other federal and state statutes. 

The Immigration and Nationality Act (“INA”) makes deportable any alien 

convicted of an aggravated felony, which it defines as an offense that meets certain 

elements. 18 U.S.C. § 16 (crime of violence). Determining whether an offense meets 

these criteria necessarily involves interpretation of extrinsic law. As the Second 

Circuit has observed, though, courts “owe no deference to the Board in its 

interpretation of criminal statutes that it does not administer.” Kuhali v. Reno, 266 

F.3d 93, 102 (2d Cir. 2001). Thus, the Kuhali court held, “where the Board has 

construed the terms of a ground for removal identified in the INA,” Chevron 

                                                
grounds, including that it represents an abdication of the judiciary’s duty under 
Article III ‘to say what the law is,’ and thus turns over judicial power to politically 
unaccountable employees of the Executive Department.”); see also, e.g., Pereira v. 
Sessions, 138 S. Ct. 2105, 2121 (2018) (Kennedy, J., concurring) (observing that 
“reflexive deference” by some courts of appeals to “questions of statutory 
interpretation, such as an agency’s interpretation of the statutory provisions that 
concern the scope of its own authority” is “troubling,” and stating that the “rules 
for interpreting statutes and determining agency jurisdiction and substantive agency 
powers should accord with constitutional separation-of-powers principles and the 
function and province of the Judiciary”); accord Michigan v. EPA, 135 S. Ct. 2699, 
2712-14 (2015) (Kennedy, J., concurring); Gutierrez-Brizuela v. Lynch, 834 F.3d 
1142, 1149-58 (10th Cir. 2016) (Gorsuch, J., concurring). 
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deference is appropriate. Id. “But where the Board has further determined that an 

offense, as defined by a particular criminal statute, falls within those terms, we 

review that determination de novo.” Id.; cf. Hamdan v. INS, 98 F.3d 183, 185 (5th Cir. 

1996) (“[W]e accord substantial deference to the agency’s interpretations of the 

statutes and regulations it administers . . . . However, a determination that the 

elements of a crime constitute moral turpitude for purposes of a deportation 

pursuant to [those statutes and regulations] is a question of law, which we review de 

novo.”).9F

10 

This is readily applicable to the NIGC’s context. The NIGC can claim deference 

for properly promulgated decisions concerning the administration of its entrusted 

statute, such as whether the Class II gaming proposals properly satisfy IGRA or the 

NIGC’s regulations interpreting IGRA. See generally 25 U.S.C. § 2710(b). But it is 

not entitled to deference for its decisions regarding whether and to what extent 

another federal act that it does not administer—like the Restoration Act—“falls 

within th[e] terms” of its IGRA-based authority. Kuhali, 266 F.3d at 102. 

The Tribe’s cases support this hybrid approach. See Br. 27-29. The Tribe cites 

Stand Up for California! v. U.S. Dep’t of the Interior for the proposition that courts 

defer to an agency’s conclusion regarding the interplay of other statutes because the 

                                                
10 That this line of cases concerns criminal statutes does not impact the 

application of standard Chevron-deference principles. See, e.g., Babbitt v. Sweet Home 
Chapter of Cmtys. for a Greater Ore., 515 U.S. 687, 703-04 (1995) (applying Chevron 
deference to an agency interpretation of a statute that carried criminal penalties). In 
any event, the Restoration Act makes Texas’s criminal penalties applicable to the 
Tribe for gaming violations. See Pub. L. 100-89, § 207(a), 25 U.S.C. § 737(a). 
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court at one point said that it “afford[ed] the appropriate measure of deference to 

the Department’s supportable judgments.” Br. 29 (quoting 879 F.3d 1177, 1192 

(D.C. Cir. 2018), cert. pet. filed July 11, 2018). But the court there was referencing 

deference owed to an agency’s interpretation of its own regulations (i.e., deference 

under Auer v. Robbins, 519 U.S. 452 (1997)), and to its findings of fact during an 

administrative adjudication. See Stand Up for Calif.!, 879 F.3d at 1181. By contrast, 

the court made clear that Chevron deference to agency interpretations of other 

statutes applies only if those statutes are ones the agency is “tasked with 

implementing.” Id. 

The Tribe’s reliance (at 27) on United States v. Santee Sioux Tribe of Nebraska, 

324 F.3d 607 (8th Cir. 2003), is similarly unavailing. There were two issues before 

the Santee Sioux court. One was whether another federal law, the Johnson Act, was 

impliedly repealed by IGRA. Id. at 611-12. The other was a more prosaic inquiry into 

whether certain gaming devices were electronic “aids,” rather than “facsimiles,” as 

NIGC regulations had concluded. Id. at 615. The court gave deference to the NIGC’s 

determination—based entirely on provisions in IGRA—on the second. See id. at 615-

16. By contrast, the court did not purport to apply Chevron deference on the “first 

issue in the case”: the “relationship between the IGRA and the Johnson Act” Id. at 

611. Instead, the court made that determination for itself. Id. at 611-12. It analyzed 

the two statutes, observed that “it is well-established that repeals by implication are 

not favored,” id. at 61; accord Ysleta I, 36 F.3d at 1335, and concluded that “we find 

that the IGRA does not repeal the Johnson Act.” Id. at 612. 
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B. Congress’s Intent Is Clear and the NIGC’s Interpretation Is 
Unreasonable. 

1. Even if the NIGC could claim deference for its determination that IGRA 

impliedly repealed the Restoration Act, there is no reason to abandon the conclusion 

this Court reached in Ysleta I. The “intent of Congress is clear” (Texas, 497 F.3d at 

511) that the two Restoration Act tribes were not to be freed from their specific 

gaming prohibitions in the Restoration Act just one year later when the general 

gaming provisions in IGRA took effect. Agency deference is inappropriate where 

“Congress has directly spoken to the precise question at issue.” Chevron, 467 U.S. 

at 842-43.  

Congress has spoken to this issue several times. When it adopted the Restoration 

Act to apply to the Tribe, Congress specifically established what law would apply to 

gaming by saying so expressly in Section 207(a) of the Act. Pub. L. 100-89, § 207(a), 

25 U.S.C. § 737(a). The Restoration Act, under which the Tribe received federal 

recognition and benefits, is explicit that “[a]ll gaming activities which are prohibited 

by the laws of the State of Texas are hereby prohibited on the reservation and on 

lands of the tribe.” Id. To further showcase its intent, Congress included a reference 

to Tribal Resolution No. 86-07 and stated that Section 207(a) “was enacted in 

accordance with the tribe’s request.” Id.; see also Ysleta I, 36 F.3d at 1328. 

And, to establish legislative intent into the future, Congress added a savings 

provision in Section 203(a) of the Restoration Act expressing its intent that “all laws 

and rules of law of the United States of general application to Indians . . . or to Indian 

reservations which are not inconsistent with any specific provisions contained in this 
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title shall apply to the members of the tribe, the tribe, and the reservation.” Pub. L. 

100-89, § 203(a), 25 U.S.C. § 733(a). 

Congress also chose not to include a general repealer clause in IGRA. See 

generally 25 U.S.C. § 2701 et seq. Just the opposite: In establishing that general 

gaming regime, Congress went out of its way to say that Indian tribes have the right 

to regulate gaming on their lands only if “not specifically prohibited by Federal law.” 

25 U.S.C. § 2701(5). The Restoration Act remains federal law. See generally Pub. L. 

100-89 §§ 201-07, 25 U.S.C. §§ 731-37. And it is blackletter law that any doubts 

should be resolved against repeals by implication, which “are not favored and will 

not be found unless an intent to repeal is clear and manifest.” Rodriguez v. United 

States, 480 U.S. 522, 524 (1987) (per curiam) (quotations omitted); accord Epic 

Systems, 138 S. Ct. at 1624; see also Morton v. Mancari, 417 U.S. 535, 550-51 (1974) 

(“Where there is no clear intention otherwise, a specific statute will not be controlled 

or nullified by a general one, regardless of the priority of enactment.”). 10F

11 

2. Moreover, an agency is “entitled to Chevron deference ‘only if Congress has 

not expressed its intent with respect to the question, and then only if the 

administrative interpretation is reasonable.’” City of Dallas v. FCC, 165 F.3d 341, 

                                                
11 The “Indian canon” of construction thus does no work. Contra Am. Br. 15. 

See, e.g., Negonsott v. Samuels, 507 U.S. 99, 110 (1993) (observing that courts do not 
“resort to [the Indian] canon of statutory construction” when a statute is 
unambiguous) (citation omitted); Texas, 497 F.3d 491 at 501 n.7 (“It is noteworthy 
that the ‘Indian canon’ of statutory construction has no bearing on this case because 
IGRA unambiguously defines the scope of secretarial authority and the conditions 
under which such authority may be lawfully exercised.”). 
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359 n.25 (5th Cir. 1999) (quoting Presley v. Etowah Cty. Comm’n, 502 U.S. 491, 508-

09 (1992)). The Tribe’s arguments in support of the NIGC’s conclusions are 

unreasonable and not entitled to deference. Br. 30-43. 

For the most part, the Tribe repurposes arguments already rejected in Ysleta I. 

For instance, the Tribe claims that the Restoration Act’s gaming provision is not a 

“specific prohibition” for purposes of IGRA’s provision permitting class II gaming 

if “such gaming is not otherwise specifically prohibited on Indian lands,” 25 U.S.C. 

§ 2710(b)(1)(A). See Br. 32. But the Restoration Act contains a prohibition specific 

to gaming, specific to the tribes, and specific as to penalties (Texas criminal and civil 

law): “All gaming activities which are prohibited by the laws of the State of Texas 

are hereby prohibited on the reservation and on lands of the tribe.” Pub. L. No. 100-

89, § 207(a), 25 U.S.C. § 737(a); see also Ysleta I, 36 F.3d at 1335 (observing, in the 

context of discussing repeals by implication, that the Restoration Act “is a specific 

statute . . . [w]ith regard to gaming,” and that it “applies to two specifically named 

Indian tribes located in one particular state”) (emphases added). The Tribe’s 

argument appears mainly to be an attempt to rehash the point about California v. 

Cabazon Band of Mission Indians, 480 U.S. 202 (1987), extensively analyzed and 

rejected by the court in Ysleta I. 36 F.3d at 1333-34 & n.18 (construing Pub. L. No. 

100-89, § 207(a), 25 U.S.C. § 737(a)). 

The Tribe’s new arguments are similarly unpersuasive. For instance, the Tribe 

contends that IGRA’s reference to allowing class II gaming if “such gaming is not 

otherwise specifically prohibited on Indian lands,” 25 U.S.C. § 2710(b)(1)(A), 

without an article before “Indian lands,” somehow implies that only a federal law 
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prohibiting gaming on the entire set of Indian lands would preclude gaming 

authorization. Br. 32 & n.8. But, of course, courts “ordinarily resist reading words 

or elements into a statute that do not appear on its face.” Dean v. United States, 556 

U.S. 568, 572 (2009) (quoting Bates v. United States, 522 U.S. 23, 29 (1997)). 

Moreover, grafting “the entire set of” or “all” onto the plain words of 25 U.S.C. 

§ 2710(b)(1)(A) would render nonsensical several other references to “Indian 

lands” in the statute. Cf., e.g., Castro v. United States, 310 F.3d 900, 902 (6th Cir. 

2002) (per curiam) (“When interpreting statutory language, a court should interpret 

the statute as a coherent whole and give consistent meaning to terms throughout the 

statute.”). For instance, another provision in the same section of the statute provides 

that “[a] tribal ordinance or resolution may provide for the licensing or regulation of 

class II gaming activities owned by any person or entity other than the Indian tribe 

and conducted on Indian lands” only if certain licensing requirements are met. 

25 U.S.C. § 2710(b)(4)(A) (emphasis added). Employing the Tribe’s reading—“the 

entire set of ‘Indian lands’” (Br. 32 n.8)—would mean that this provision 

contemplates allowing a specific tribe’s ordinance to govern gaming on all Indian 

lands. Cf. Corley v. United States, 556 U.S. 303, 314-15 (2009) (observing that a 

party’s proposed statutory reading rendered another provision “nonsensical” and 

was “thus at odds with one of the most basic interpretative canons”). 

The Tribe’s preferred reading—that “Indian lands” means “all Indian 

lands”—is also inconsistent with a recent Supreme Court case discussing “Indian 

lands” in IGRA. In Michigan v. Bay Mills Indian Community, the Court considered 

Michigan’s attempt to enjoin Class III gaming by a tribe. 134 S. Ct. 2024 (2014). At 
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issue was Section 2710(d)(7)(A)(ii), which “authorizes a State to sue a tribe to 

‘enjoin a class III gaming activity located on Indian lands and conducted in violation 

of any Tribal-State compact.’” Id. at 2032 (quoting 25 U.S.C. § 2710(d)(7)(A)(ii)). 

The Court identified that the “key phrase in that abrogation is ‘on Indian lands’—

three words reflecting IGRA’s overall scope (and repeated some two dozen times in 

the statute).” Id. Ultimately, the Court held that Michigan could not sue in this 

instance because the tribe’s casino was on land outside of its federally established 

reservation territory. See id. Notably, the Court did not hold that Michigan was 

precluded from seeking an injunction because it did not assert a violation on the 

entire set of Indian lands; casino activity on a particular Indian land would have been 

sufficient. See id. (“A State’s suit to enjoin gaming activity on Indian lands (assuming 

other requirements are met) falls within § 2710(d)(7)(A)(ii); a similar suit to stop 

gaming activity off Indian lands does not.”) (citation omitted). 

The Tribe and its amici point to an Eighth Circuit case for the proposition that 

the IGRA regime “completely preempt[ed]” the field of Indian gaming. Br. 10 

(quoting Gaming Corp. of Am. v. Dorsey & Whitney, 88 F.3d 536, 544 (8th Cir. 1996)); 

accord Am. Br. 15. But the court in Dorsey never characterized IGRA as completely 

displacing other federal statutes dealing with Indian gaming; it said only that IGRA 

preempted state laws regulating Indian gaming. See Dorsey, 88 F.3d at 544 

(“Examination of the text and structure of IGRA, its legislative history, and its 

jurisdictional framework likewise indicates that Congress intended it [t]o completely 

preempt state law.”) (emphasis added). 
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The gaming prohibitions on the Restoration Act tribes are not based on state 

law. They are provided for in the Restoration Act itself, a federal law. See Pub. L. 

100-89, § 207(a), 25 U.S.C. § 737(a) (“All gaming activities which are prohibited by 

the laws of the State of Texas are hereby prohibited on the reservation. . . . Any 

violation . . . shall be subject to the same civil and criminal penalties that are provided 

by the laws of the State of Texas.”); Ysleta I, 36 F.3d at 1335 (concluding that, under 

Section 207(a) of the Restoration Act, Texas law “functions as surrogate federal 

law”). And Congress unambiguously provided in IGRA that its general tribal gaming 

framework does not displace other, specific federal-law prohibitions on gaming. See 

25 U.S.C. § 2701(5) (“[t]he Congress finds that . . . Indian tribes have the exclusive 

right to regulate gaming activity on Indian lands if the gaming activity is not 

specifically prohibited by federal law”); see also Ysleta I, 36 F.3d at 1335 (noting the 

absence of a “repealer clause” in IGRA). 

The Tribe argues that IGRA is a “benefit” or “service” for which Restoration 

Act section 203(c) makes the Tribe eligible, since IGRA was enacted for the tribes’ 

benefit. Br. 35-36, 39; see Pub. L. 100-89, § 203(c), 25 U.S.C. § 733(c) 

(“Notwithstanding any other provision of law, the tribe and the members of the tribe 

shall be eligible, on and after the date of the enactment of this title, for all benefits 

and services furnished to federally recognized Indian tribes.”). But the only 

reasonable reading of that provision is that it refers not to laws but to actual benefits 

and services for which the tribes became eligible by receiving federally recognized 

status—benefits like “health care, housing, economic development,” Muwekma 

Tribe v. Babbitt, 133 F. Supp. 2d 42, 42 (D.D.C. 2001), including “eligibility for 
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certain federal funds,” Burt Lake Band of Ottawa & Chippewa Indians v. Zinke, 304 

F. Supp. 3d 70, 71 (D.D.C. 2018) (construing the “rights and benefits” of tribes with 

federal recognition). 

Another provision in the same section of the Restoration Act governs laws. 

Section 203(a) provides that “all laws and rules of law of the United States of general 

application to Indians, to nations, tribes, or bands of Indians, or to Indian 

reservations which are not inconsistent with any specific provision contained in this 

title shall apply to the members of the tribe, the tribe, and the reservation.” Pub. L. 

100-89, § 203(a), 25 U.S.C. § 733(a). That provision gives the Indian Reorganization 

Act (“IRA”), 48 Stat. 984, 25 U.S.C. § 461, as an example of a “law[]” or “rule of 

law” that applies to the Alabama-Coushatta unless inconsistent with the Restoration 

Act. Pub. L. No. 100-89, § 203(a), 25 U.S.C. § 733(a). 

The IRA was as much of a “benefit” to Indian tribes as IGRA; the IRA 

conserved Indian lands, established a credit system for Indians, and granted tribes 

the powers of local governance, among other things. Cohen’s Handbook of Federal 

Indian Law § 1.05, at 81 (Nell Jessup Newton ed., 2012). And yet the IRA is treated 

as a “law[]” or “rule of law” (Pub. L. No. 100-89, § 203(a), 25 U.S.C. § 733(a)) 

rather than a “benefit[]” or “service[,]” Pub. L. 100-89, § 203(c), 25 U.S.C. 

§ 733(c). The Tribe’s reading would create a one-way ratchet: Any law that could be 

thought of as beneficial to the Tribe would supersede the Restoration Act and any 

law that would be detrimental would not. Nothing in the Restoration Act suggests 

that this was Congress’s intent, let alone its “clear and manifest” intent. Rodriguez, 

480 U.S. at 524 (discussing the standard to infer implied repeal). Rather, IGRA, a 
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law, like the IRA, also a law, is applicable under the Restoration Act only so long as 

it is not “inconsistent with any specific provision” in that Act. Pub. L. 100-89, 

§ 203(a), 25 U.S.C. § 733(a). And, of course, IGRA’s permissive gaming structure 

is “inconsistent with” the “specific provision” in Section 207(a) of the Restoration 

Act, which prohibits gaming that violates Texas law, Pub. L. 100-89, § 207(a), 25 

U.S.C. § 737(a), and “which functions as surrogate federal law,” Ysleta I, 36 F.3d at 

1335. 

The Tribe avers that Congress “unmistakably intended” (Br. 39) for it to be 

eligible for the “benefit” of IGRA by pointing to a couple of floor statements from 

individual representatives, id. at 39-40—including one already considered and 

rejected by the Ysleta I court as conflicting with “the plain language of § 107(a), its 

accompanying report language, and the tribal resolution to which § 107(a) expressly 

refers,” and with “substantial legislative history to the contrary.” Ysleta I, 36 F.3d 

at 1334. As Justice Kagan recently observed for the Court, “scattered floor 

statements by individual lawmakers” are “‘among the least illuminating forms of 

legislative history.’” Advocate Healthcare Network v. Stapleton, 137 S. Ct. 1652, 1661 

(2017) (quoting NLRB v. SW Gen., Inc., 137 S. Ct. 929, 943 (2017)). And just as in 

Advocate Healthcare, these “lowly sources speak at best indirectly to the precise 

question here,” 137 S. Ct. at 1661: whether the NIGC is entitled to Chevron deference 

for its interpretation that the general gaming framework in IGRA impliedly repealed 

the specific gaming provision for the Tribe in the Restoration Act, irrespective of 

this Court’s contrary holding in Ysleta I. 
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Statements from legislators about what they think Restoration Act terms ought 

to allow are no substitute for the language in the Act itself, which provides that “[a]ll 

gaming activities which are prohibited by the laws of the State of Texas are hereby 

prohibited on the reservation and on lands of the tribe,” Pub. L. No. 100-89, 

§ 207(a), 25 U.S.C. § 737(a); that the Tribe “shall be subject to the same civil and 

criminal penalties that are provided by the laws of the State of Texas,” id.; that this 

was done “in accordance with the tribe’s request” in T.C. 86-07, its resolution 

forswearing gaming, id.; and that only those “laws and rules of law of the United 

States of general application to Indians . . . which are not inconsistent with any 

specific provision contained in this title shall apply” to the Tribe, Pub. L. No. 100-

89, § 203(a), 25 U.S.C. § 733(a). Nor are they a substitute for the plain language of 

IGRA, which states that it applies only if “the gaming activity is not specifically 

prohibited by Federal law and is conducted within a State which does not, as a matter 

of criminal law and public policy, prohibit such gaming activity.” 25 U.S.C. 

§ 2701(5); cf. Barnhart v. Sigmon Coal Co., 534 U.S. 438, 457 (2002) (“Floor 

statements from two Senators cannot amend the clear and unambiguous language of 

a statute.”). 

One of the reasons that floor statements from legislators are deemed 

unilluminating is because the legislators may have unique motivations to make the 

statements they do. See, e.g., United States v. O’Brien, 391 U.S. 367, 384 (1968) 

(discounting the reliability of statements of individual legislators because “[w]hat 

motivates one legislator to make a speech about a statute is not necessarily what 

motivates scores of others to enact it”). Here, two of the Tribe’s proffered 

      Case: 18-40116      Document: 00514577589     Page: 52     Date Filed: 07/30/2018



40 

 

statements come from Representative Udall, who devoted a substantial portion of 

his distinguished legislative career to advancing rights for Indian tribes. See, e.g., 

20 U.S.C. § 5601(3) (“Congressman Morris K. Udall has been a champion of the 

rights of Native Americans and Alaska Natives and has used his leadership in the 

Congress to strengthen tribal self-governance”). He is unlikely to have been one of 

the legislators resisting the Tribe’s request to be restored to federal protection. See, 

e.g., ROA.121, ROA.1039 (Resolution No. T.C. 86-07) (reflecting that “the 

Comptroller urged members of the Texas Congressional Delegation to defeat 

[Restoration Act legislation] unless the bill was amended to provide for direct 

application of state laws governing gaming and bingo on the Reservation”); see also 

Ysleta I, 36 F.3d at 1333 (discussing the concerns of “various members of the Texas 

congressional delegation” that if the Pueblo and Alabama-Coushatta were restored 

to federal status, they would conduct gaming that is illegal under Texas law). 

Equally unpersuasive is the Tribe’s reliance (at 37-39, 48) on the First Circuit’s 

decision in Aquinnah, which despite the Tribe’s claim that it represents a “direct 

circuit split,” never addressed Ysleta I.  853 F.3d 618. The Restoration Act differs in 

material respects from the Settlement Act at issue in Aquinnah. The Restoration Act 

contains a specific prohibition on gaming, providing that “[a]ll gaming activities 

which are prohibited by the laws of the State of Texas are hereby prohibited on the 

reservation and on lands of the tribe.” Pub. L. No. 100-89, § 207(a), 25 U.S.C. 

§ 737(a); accord Ysleta I, 36 F.3d at 1328 & n.2. And Congress reinforced this in the 

Restoration Act by including a cross-reference to Tribal Resolution No. 86-07, which 

declared that “all gaming . . . shall be prohibited on the Tribe’s reservation or on 
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tribal land.” Ysleta I, 36 F.3d at 1328 n.2 (quoting the identical provision in the 

Pueblo’s Resolution No. TC-02-86). By contrast, the Settlement Act federally 

recognizing the Aquinnah Tribe did not “prohibit anything.” Aquinnah, 853 F.3d at 

629. And it did not single out gaming: It simply provided that the tribe “shall be 

subject to the civil and criminal laws, ordinances, and jurisdiction of the 

Commonwealth of Massachusetts.” Id. at 622 (quoting Pub. L. No. 100-95, 25 

U.S.C. § 1771g).11F

12 

The difference is significant because IGRA contemplates a gaming regime only 

if it is not “specifically prohibited by Federal law.” 25 U.S.C. § 2701(5); see also 

Ysleta I, 36 F.3d at 1335 & n.21 (holding that the gaming provision in the Restoration 

Act “functions as surrogate federal law” and pointing to IGRA, 25 U.S.C. 

§§ 2701(5), 2701(b)(1)(A), as relevant to that analysis). Where the two tribes in the 

                                                
12 The First Circuit also did not take up the Aquinnah’s request that the court 

defer to “the determinations the NIGC and DOI made concerning the applicability 
of IGRA to the Settlement Lands,” instead resolving the matter in the Tribe’s favor 
“on the merits of its own legal arguments.” Aquinnah, 853 F.3d at 626 n.6. That 
court could make a merits determination because there was no binding circuit 
precedent that had already decided the matter—unlike the situation here with Ysleta 
I and its progeny. See, e.g., Ysleta I, 36 F.3d at 1335 (holding that the Restoration Act 
tribes are subject to that Act’s specific gaming provisions, not IGRA’s general ones). 
In fact, the First Circuit held in another case that the NIGC and DOI were not 
entitled to Chevron deference regarding the issue here. See Passamaquoddy Tribe v. 
Maine, 75 F.3d 784, 794 (1st Cir. 1996) (observing that “[d]eference is appropriate 
under Chevron only when an agency interprets a statute that it administers,” “the 
question of [IGRA’s] applicability cannot be addressed in a vacuum, and the 
[NIGC], whatever else might be its prerogatives, does not administer the Settlement 
Act,” and concluding that nothing showed that “Congress intended to entrust the 
[NIGC] with reconciling [IGRA] and other statutes in the legislative firmament”). 
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Restoration Act specifically agreed as a condition for federal recognition to be 

“prohibited” (Pub. L. 100-89, § 207(a), 25 U.S.C. § 737(a)) from gaming not 

authorized in the State, the Aquinnah did not. 

In any event, it is unreasonable to conclude that it would do more “violence” to 

IGRA’s purpose if the two Indian tribes specifically subject to restrictions in another 

“Federal law” (25 U.S.C. § 2701(5)) were exempted from its coverage than it would 

to the Restoration Act’s purpose if its central provision applying Texas law to tribal 

gaming were effectively nullified. Br. 34 (quoting, and discussing, the First Circuit’s 

holding regarding the Aquinnah Settlement Act in Aquinnah, 853 F.3d at 627). It has 

long been a “cardinal rule” that “specific legislation in relation to a particular class” 

is not affected by general legislation in regard to many classes.” Harris v. Bell, 250 F. 

209, 216 (8th Cir. 1918). The “special and the general legislation must stand 

together, the former as the law of the particular class or subject, and the latter as the 

general law upon other subjects or classes within its terms.” Id. The Tribe’s proposal 

to “harmonize[] IGRA and the Restoration Act” (Br. 34) is to free itself of the one 

condition that it had to agree to in order to secure the federal restoration it sought—

being subject, as a matter of federal law, to Texas’s gaming restrictions. Pub. L. 100-

89, § 207(a), 25 U.S.C. § 737(a); ROA.121-122, ROA.1038-1041 (Resolution No. 

T.C. 86-07). 

The Tribe suggests that continuing to subject it to the gaming restrictions in the 

Restoration Act would leave a gaping hole in IGRA. See Br. 34-35. But, in fact, the 

two Restoration Act tribes are uniquely situated. There are currently 573 federally 

recognized tribes. See U.S. Dep’t of Interior, Bureau of Indian Affairs, Mission 

      Case: 18-40116      Document: 00514577589     Page: 55     Date Filed: 07/30/2018



43 

 

Statement, https://www.bia.gov/bia (last visited July 26, 2018). Less than a tenth of 

them gained recognition through tribe-specific legislation. See Kirsten Matoy 

Carlson, Congress, Tribal Recognition, and Legislative-Administrative Multiplicity, 91 

Ind. L.J. 955, 981 (2016); U.S. Gov’t Accountability Office, GAO-02-49, Indian 

Issues: Improvements Needed in Tribal Recognition Process 25 (2001), available at 

https://www.gao.gov/new.items/d0249.pdf (last visited July 26, 2018). And only 

about half of those gained recognition before the enactment of IGRA. See id. at 21-

23. Of these, only the Restoration Act for the Alabama-Coushatta and the Pueblo 

included specific gaming restrictions. See Carlson, supra, at 988 & n.137.12F

13 
  

                                                
13 Further belying the notion that the two Restoration Act tribes are being singled 

out unfairly from enjoying a “comprehensive Indian gaming statute like IGRA” Br. 
35, many of the tribes that have been restored to federal status in tribe-specific 
legislation since IGRA’s passage have faced specific gaming restrictions. See, e.g., 
Carlson, supra, at 988 (observing that “gaming restrictions have been more 
prevalent post-IGRA”); see also Ysleta I, 36 F.3d at 1335 (“[I]n 1993, Congress 
expressly stated that IGRA is not applicable to one Indian tribe in South Carolina, 
evidencing in our view a clear intention on Congress’ part that IGRA is not to be the 
one and only statute addressing the subject of gaming on Indian lands.”). 
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Conclusion 

The Court should affirm the judgment of the district court. 
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