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STATEMENT REGARDING ORAL ARGUMENT 

Pursuant to Federal Rule of Appellate Procedure 34(a) and Eleventh Circuit 

Rules 28-1(c) and 34-3(c), Appellant Seminole Tribe of Florida requests oral 

argument. The issues in this appeal include:  

1. Whether this Court's opinion in a prior proceeding should be 

interpreted as having resolved the legal issues presented in the current proceeding.   

2. Whether the doctrine of claim preclusion bars a request for a 

declaration to resolve the same purely legal issues that the court expressly 

refrained from resolving in the prior proceeding. 

3. Whether application of the doctrine of claim preclusion to bar a 

request for a declaration to resolve the same purely legal issues the court refrained 

from resolving in the prior proceeding is manifestly unjust.  

The Tribe respectfully submits oral argument addressing these issues will 

aid this Court's decisional process. 
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STATEMENT OF JURISDICTION

The district court had original jurisdiction under 28 U.S.C. § 1331 ("Federal 

Question") because this case is a civil action arising under the Constitution and 

laws of the United States. 

This Court has jurisdiction over this appeal under 28 U.S.C. § 1291 because 

the Tribe seeks review of a final decision of the United States District Court for the 

Southern District of Florida. 

STATEMENT OF THE ISSUES 

1. Whether this Court's opinion in a prior proceeding should be 

interpreted as having resolved the legal issues presented in the current proceeding.   

2. Whether the doctrine of claim preclusion bars a request for a 

declaration to resolve the same purely legal issues that the court expressly 

refrained from resolving in the prior proceeding. 

3. Whether application of the doctrine of claim preclusion to bar a 

request for a declaration to resolve the same purely legal issues the court refrained 

from resolving in the prior proceeding is manifestly unjust.  

STATEMENT OF THE CASE 

Nature Of The Case  

The Seminole Tribe of Florida, a federally-recognized Indian tribe (the 

"Tribe"), appeals an order and judgment of the district court for the Southern 
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District of Florida dismissing with prejudice its claim in Seminole Tribe of Florida 

v. Biegalski, Case No. 16-cv-62775-RNS ("Seminole II"), on the grounds that it is 

barred by the doctrine of claim preclusion, or res judicata.  

Course Of Proceedings Below 

The Tribe brought a declaratory judgment action in 2012 to prospectively 

resolve purely legal issues. See Seminole Tribe of Florida v. Stranburg,  

Case No. 12-cv-62140-RNS, 49 F. Supp. 3d 1095 (S.D. Fla. 2014) ("Seminole I"); 

see also [DE 41 at 4 (citing the Tribe's Complaint located at DE 1 in Seminole I)].

The Tribe asked the district court in Seminole I to declare that federal law prohibits 

Marshall Stranburg, the predecessor of Appellee Leon Biegalski, as Executive 

Director of the Department of Revenue of the State of Florida ("Biegalski"), from 

imposing state tax on rentals of Tribal Land1 pursuant to §212.031, Fla. Stat. 

("Rental Tax"), and on electricity the Tribe uses on Tribal Land pursuant to 

§203.01(1)(a)(1), Fla. Stat. ("Utilities Tax"). Seminole Tribe, 49 F. Supp. 3d at 

1096-97. The Tribe also asked the district court to enjoin future violations of 

federal law. Id.  

The district court in Seminole I ultimately agreed with the Tribe that federal 

law prohibits the imposition of the Rental Tax on rentals of Tribal Land. Id. at 

1097-102. With respect to the Utilities Tax, the Tribe asserted two separate 

1 For these purposes, "Tribal Land" includes the Tribe's reservation land and any 
other land held by the United States in trust for the Tribe's benefit. [DE 1 at 1] 
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arguments in Seminole I. Id. at 1102-08. Its principal argument was that the 

Utilities Tax is a direct tax on the Tribe, because the legal incidence of the tax rests 

with the Tribe as the consumer, and is therefore categorically barred under 

Oklahoma Tax Commission v. Chickasaw Nation, 515 U.S. 450 (1995)—as applied 

to all electricity the Tribe uses on Tribal Land. Seminole Tribe, 49 F. Supp. 3d at 

1102-08. The Tribe argued in the alternative that, in the event the court held that 

the legal incidence of the Utilities Tax does not rest with the Tribe, then under 

White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980), and its progeny, the 

Utilities Tax is preempted to the extent it is applied to electricity the Tribe uses to 

conduct specific activities the Tribe contends to be exclusively and pervasively 

regulated by federal law. Id. at 1108; [DE 18 at 5]2 The Tribe asked the district 

court to review various federal statutes and regulations to resolve the purely legal 

issues of whether the federal regulation of one or more of those specific activities 

is exclusive and pervasive. Id. In short, the Tribe asked the district court to 

determine what electricity can, and cannot, be taxed by the state.  

The district court in Seminole I agreed with the Tribe that the Utilities Tax is 

a direct tax on the Tribe and that its application to any electricity the Tribe uses on 

Tribal Land is therefore categorically barred. Seminole Tribe, 49 F. Supp. 3d at 

1102-08. Having reached that conclusion, the district court expressly refrained 

2 See also (the Tribe's Complaint located at DE 1 in Seminole I and relied on by the 
district court in this case at DE 41 at 4). 
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from addressing the Tribe's alternative argument that the Utilities Tax is preempted 

to the extent it is applied to electricity the Tribe uses to conduct specific federally 

regulated activities.3 Id. at 1108; [DE 18 at 5]. In Seminole Tribe of Florida v. 

Stranburg, 799 F.3d 1324 (11th Cir. 2015), this Court affirmed the district court's 

holding in Seminole I with respect to the Rental Tax, but reversed its holding that 

the legal incidence of the Utilities Tax rests with the Tribe.4 That put the Tribe's 

alternative preemption argument in play for the first time. 

This Court construed the Tribe's Complaint in Seminole I as asserting two 

alternative positions with respect to federal preemption of Utilities Tax: (1) 

Utilities Tax is generally preempted as applied to all electricity the Tribe uses on 

Tribal Lands;5 and (2) Utilities Tax is preempted to the extent it is applied to 

3 The term "federally regulated activities" refers to those specific activities the 
Tribe contends to be exclusively and pervasively regulated by federal law.  

4  In Seminole I, the Tribe filed a petition for writ of certiorari in the United States 
Supreme Court with respect to the legal incidence of the utilities tax, but the 
Supreme Court denied the petition. See Seminole Tribe of Fla. v. Biegalski, 136 
S.Ct. 2480 (2016). 

5 In fact, the Tribe did not contend in Seminole I that Utilities Tax is generally 
preempted as applied to all electricity the Tribe uses on Tribal Land. See [DE 1 
(the Tribe's Complaint in Seminole I) at 7, 10-14]. It contended that Utilities Tax is 
preempted to the extent it is applied to electricity used to conduct federally 
regulated activities. Id. However, the Tribe's principal argument was that Utilities 
Tax is categorically barred as applied to all electricity the Tribe uses on Tribal 
Lands because it is a direct tax on the Tribe. Id. While the Tribe alleged that the 
Tribe uses electricity in connection with all activities it conducts on Tribal Land, it 
did not contend that, in the event the legal incidence of the Utilities Tax is held not 
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electricity the Tribe uses to conduct specific activities that the Tribe contends to be 

exclusively and pervasively regulated by federal law. Seminole Tribe, 799 F.3d at 

1345-53. This Court determined that the on-reservation delivery and use of 

electricity is not, in and of itself, a federally regulated activity,6 and that the 

Utilities Tax is not generally preempted as applied to all electricity used on Tribal 

Land simply because the Tribe uses some of the electricity to conduct federally 

regulated activities. Id. With respect to the Utilities Tax, these were the only 

declarations this Court made in Seminole I. This Court acknowledged that Utilities 

Tax might be preempted to the extent it is applied to electricity used to conduct 

specific activities, but expressly refrained from making that determination after 

concluding that the scope of the federal regulation of the activities could not be 

determined from the record in the case. See id. at 1353, & n.22. It then remanded 

the case to the district court for further proceedings consistent with its opinion. Id. 

at 1353. 

On remand, the Tribe asked the district court to review various federal 

statutes and regulations to determine whether the federal regulation of any specific 

activity is exclusive and pervasive, but the district court refused. [DE 18 at 13]; see 

to rest with the Tribe, the tax is generally preempted as applied to all electricity 
used on Tribal Land. Id. 
6 "[W]e discern here no pervasive Federal interest or comprehensive regulatory 
scheme covering on-reservation utility delivery and use sufficient to demonstrate a 
congressional intent to preempt state taxation of a utility provider's receipts derived 
from on-reservation utility service." Id. at 1352 (Emphasis added). 
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also ("Order Following Remand" located at DE 110 in Seminole I and relied on by 

the district court in this case at DE 41 at 8). 

At the time the district court refused to address the unresolved legal issues 

on remand, it did not interpret this Court's opinion as precluding the Tribe from 

requesting a declaration to resolve these unresolved legal issues in a subsequent 

proceeding: "Footnote 22 was intended as . . . a minor limitation placed on the 

reach of the Eleventh Circuit’s holding if . . . the Seminole Tribe brought suit in the 

future." See [DE 110 (the "Order Following Remand" in Seminole I) at 6 (emphasis 

added)]. Based on the district court's conclusion that the Tribe could bring suit in 

the future to litigate these unresolved legal issues, the Tribe accepted the district 

court's ruling that it was within the court's discretion to refrain from resolving these 

legal issues on remand and did not appeal its holding. 

The Tribe then commenced the current action in district court, Seminole II, 

in which it requested a declaration to prospectively resolve the same purely legal 

issues that the district court refused to resolve in Seminole I (i.e., whether the 

federal regulation of one or more of the Tribe's specific activities is sufficiently 

exclusive and pervasive to preempt the application of Utilities Tax to electricity 

used to conduct the activity),7 and to enjoin future violations of federal law. [DE 1]

7 The Tribe also asked the district court, in the event it determined that the federal 
regulation of certain of the specific activities is not exclusive and pervasive, to 
determine whether the Indian Sovereignty Doctrine or 25 U.S.C. § 465 (which 
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Rather than resolve those legal issues, the district court dismissed the Tribe's claim 

on the grounds that it was precluded by the doctrine of claim preclusion (res 

judicata), and entered judgment for Biegalski. [DE 41-42] 

The Tribe filed a timely motion to alter or amend in which the Tribe argued 

the court: (1) mischaracterized the Tribe's claim in Seminole I; (2) misinterpreted 

this Court's holding in the appeal of Seminole I; (3) misapplied the "nucleus of 

operative facts" test for determining whether the claims are the same for preclusion 

purposes; and (4) incorrectly determined it could not apply a "manifest injustice" 

exception to claim preclusion. [DE 43] The district court denied the motion. [DE 

48] 

As a result, no court has ever addressed the purely legal issues the Tribe 

asked the district court to resolve in Seminole II. Biegalski continues to violate 

federal law by imposing and collecting Utilities Tax on electricity the Tribe uses to 

conduct federally regulated activities.    

Statement Of The Facts

The district court did not determine any facts in Seminole I and was not 

asked to determine any facts in Seminole II. The Tribe brought its action in 

Seminole II for a declaration to prospectively resolve the same purely legal issues 

prohibits state tax that interferes with an Indian tribe's use of its land) bars the 
application of Utilities Tax to electricity used to conduct certain activities. [DE 1] 
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that the district court refused to address in Seminole I. That declaration would have 

been applied to facts that occur in the future (i.e., the amount of electricity used by 

the Tribe to conduct federally regulated activities during any particular period) to 

determine the Tribe's Utilities Tax liability for that period. The only "facts" 

common to both Seminole I and Seminole II are: (1) "the Tribe uses utilities, 

including electricity, on its Tribal Land"; and (2) "Florida imposes a Utilities Tax 

on the utilities services provided to the Tribe". [DE 41 at 5] 

Standard Of Review 

A court's application of the doctrine of claim preclusion, or res judicata, 

presents questions of law that are reviewed de novo. See Richardson v. Miller, 101 

F.3d 665, 667-68 (11th Cir. 1996).

SUMMARY OF THE ARGUMENT

The Tribe's request in Seminole II for a declaration to prospectively resolve 

purely legal issues is not barred by the doctrine of claim preclusion. The preclusive 

effect of a declaration made in a prior proceeding to prospectively resolve purely 

legal issues is determined under the doctrine of issue preclusion, not claim 

preclusion. Issue preclusion bars re-litigation of only those precise legal issues that 

were actually resolved in the prior proceeding. The legal issues the Tribe asked the 

district court to resolve in Seminole II have never been addressed.  
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  Based entirely on the statement that "the Utility Tax does not violate 

federal law", the district court interpreted this Court's opinion in Seminole I as 

holding that the Utilities Tax never violates federal law, regardless of the purposes 

for which the electricity is used. While such a holding would have resolved all 

legal issues the Tribe asked the district court to resolve in Seminole I, it would also 

have violated several controlling Supreme Court precedents which hold that a state 

tax of general application, such as the Utilities Tax, is preempted if it burdens an 

activity that is exclusively and pervasively regulated by federal law. Whether the 

Utilities Tax violates federal law depends upon the purposes for which the Tribe 

uses the electricity to which the tax is applied. When this Court said in Seminole I

that "the Utility Tax does not violate federal law", it was referring to Utilities Tax 

as applied to electricity that is not used to conduct federally regulated activities. 

The district court misinterpreted this Court's opinion after ignoring the context in 

which this statement was made. 

Because the district court's interpretation of this Court's opinion as a holding 

that Utilities Tax never violates federal law is unsustainable, the district court also 

applied a rule that extends claim preclusion to claims that were not resolved on the 

merits in the prior proceeding. That rule applies only when the plaintiff could have 

asserted, but failed to assert, that claim in the prior proceeding, and only if it arises 

from the same "nucleus of operative fact" as a claim that was resolved on the 
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merits in the prior proceeding. Claim preclusion does not bar a claim that was 

asserted in the prior proceeding if the court expressly refrained from addressing it. 

Accordingly, the district court's application of this rule hinges on its incorrect 

finding that the Tribe failed to request a declaration in Seminole I that Utilities Tax 

is preempted to the extent it is applied to electricity used to conduct federally 

regulated activities. The district court has since acknowledged that the Tribe in fact 

requested that declaration in Seminole I. This acknowledgement precludes 

application of the doctrine of claim preclusion. A declaratory judgment rendered in 

the prior proceeding has no preclusive effect with respect to any legal issue the 

court expressly refrained from addressing in the prior proceeding.  

After mistakenly finding that the Tribe failed to request a declaration in 

Seminole I that Utilities Tax is preempted to the extent it is applied to electricity 

used to conduct specific federally regulated activities, the district court held that 

that declaration arises from the same "nucleus of operative fact" as this Court's 

declaration in Seminole I that Utilities Tax is not generally preempted as applied to 

all electricity used on Tribal Land. The district court defined the "nucleus of 

operative fact" as consisting of only two facts: (1) "the Tribe uses utilities, 

including electricity, on its Tribal Land"; and (2) "Florida imposes a Utilities Tax 

on the utilities services provided to the Tribe". Under this Court's established 

precedent, these facts could never constitute a "nucleus of operative fact."  
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Claims arise from the same "nucleus of operative fact" only if they involve 

identical facts that relate to the same discrete transaction, event, period, or contract. 

The identical facts must be those that establish or sustain the cause of action. 

Requests for declarations to prospectively resolve purely legal issues never involve 

facts and they never relate to the same discrete transaction, event, period, or 

contract. These declarations are applied to transactions and facts that occur in the 

future. The preemptive effect of a declaration resolving purely legal issues is 

determined under the doctrine of issue preclusion, not claim preclusion. Issue 

preclusion bars re-litigation of only those precise legal issues that were actually 

resolved in the prior proceeding. The legal issues the Tribe asked the district court 

to resolve in Seminole II have never been addressed.  

ARGUMENT 

I. THIS COURT'S OPINION IN SEMINOLE I DID NOT RESOLVE 
THE LEGAL ISSUES PRESENTED IN SEMINOLE II. 

In Seminole I, this Court stated: "we hold that the Utility Tax does not 

violate federal law." 799 F.3d at 1352. Ignoring the context in which this Court 

made that statement, the district court in this case interpreted this Court's opinion as 

a holding that Utilities Tax never violates federal law, regardless of the purposes for 

which the Tribe uses the electricity to which the tax is applied. Based on that 

interpretation, the district court concluded that "the claims in Seminole I have, in 

fact, been decided on their merits". [DE 48 at 3]; see also [DE 48 at 3-4 ("The 
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Eleventh Circuit concluded 'the tax is validly imposed'") (quoting Seminole Tribe, 

799 F.3d at 1352, 1352 n.21)]; [DE 48 at 2 ("The Eleventh Circuit concluded the . 

. . application [of the Utilities Tax] . . . was not preempted by federal law—either 

in whole or in part.") (citing Seminole Tribe, 799 F.3d at 1352-53)]. 

A holding that Utilities Tax never violates federal law would have resolved 

the legal issues the Tribe asked the district court to resolve in Seminole II, but it 

also would have violated several controlling Supreme Court's precedents, including 

White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980); Ramah Navajo 

School Board, Inc. v. Bureau of Revenue of New Mexico, 458 U.S. 832 (1982); 

Central Machinery Co. v. Az., 448 U.S. 160 (1980); and New Mexico v. Mescalero 

Apache Tribe, 462 U.S. 324 (1983).8 Under these precedents, a state tax of general 

application9, such as the Utilities Tax, is preempted if it burdens an activity that is 

8 In Seminole I, Indian education was among the "essential governmental services" 
the Tribe listed as federally regulated activities. See [DE 1 (the Tribe's Complaint 
in Seminole I) at 3]. In Ramah, the Supreme Court determined that the federal 
regulation of Indian education is exclusive and pervasive and that it therefore 
preempts a state tax that burdens the activity. This Court determined that the 
federal regulation of Indian land leasing is exclusive and pervasive: "[T]he 
pervasive Federal scheme for regulating Indian land leasing preempts Florida's 
Rental Tax just as the Federal schemes regulating timber and education preempted 
the state taxes in Bracker and Ramah." Seminole Tribe, 799 F.3d at 1341-43 
(citations omitted).  

9 Under these precedents, a state tax that burdens a federally regulated activity is 
justified only if it is narrowly tailored to compensate the state for services 
specifically provided in connection with the taxed activity for those who bear the 
tax. See, e.g., Bracker, 448 U.S. at 150; Mescalero, 462 U.S. at 343. A state tax 

Case: 18-12094     Date Filed: 06/22/2018     Page: 23 of 51 



13 
45104146;9 

exclusively and pervasively regulated by federal law, because it obstructs the 

purposes and goals of that federal regulation. Whether the Utilities Tax violates 

federal law depends on the purposes for which the Tribe uses the electricity to 

which the tax is applied. This Court in Seminole I could not, and did not, hold that 

Utilities Tax never violates federal law, regardless of the purposes for which the 

Tribe uses the electricity.  

When this Court said "the Utility Tax does not violate federal law" in 

Seminole I, see Seminole Tribe, 799 F.3d at 1352, it was referring to the tax as 

applied to electricity that is not used to conduct federally regulated activities. It 

was addressing the proposition that Utilities Tax is generally preempted as applied 

to all electricity used by the Tribe on Tribal Land if any of the electricity is used to 

conduct federally regulated activities. This Court made that clear when it said:  

The Tribe asserts that the tax is preempted because the Tribe uses 
electricity in connection with various activities whose regulation is 
preempted by federal law, including the provision of essential 
government services, leasing of Indian land, and Indian gaming. In the 
Tribe's view, the Utility Tax is indistinguishable from the tax on fuel 
preempted in Bracker because fuel use was essential to the heavily 
regulated timber activities that preempted the tax, and electricity is 
essential to all on-reservation activities. The fuel tax was preempted in 

that burdens an activity that is exclusively and pervasively regulated by federal law 
cannot be justified by the state's generalized need for tax revenues or the fact that 
members of the Tribe benefit from state-provided services. See, e.g., Bracker, 448 
U.S. at 151; Hoopa Valley Tribe v. Nevins, 881 F.2d 657, 661 (9th Cir. 1989). The 
Utilities Tax cannot be justified under Bracker. It is a tax of general application 
that is used to fund off-reservation services the state provides to its residents in 
general.  
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Bracker as applied to the timber company because of the extensive 
federal regulation of Indian timber harvesting. Bracker did not 
invalidate (or even discuss) the application of Arizona's fuel tax to 
other on-reservation activities. . . [T]he Tribe cannot demonstrate 
congressional intent to preempt a specific State tax by bundling up an 
assortment of unrelated federal and tribal interests tied together by the 
common thread of electricity use.[10] 

799 F.3d at 1352-53 (Emphasis added).  

This language acknowledges that, under Bracker, Utilities Tax is preempted 

to the extent it is applied to electricity used to conduct a specific activity that is 

exclusively and pervasively regulated by federal law, but that it is not generally 

preempted as applied to electricity used to conduct all activities on Tribal Land 

simply because some of the electricity is used to conduct federally regulated 

activities. The district court should have interpreted this Court's opinion in a 

manner that does not violate established Supreme Court precedent. See, e.g., In re 

Hubbard, 803 F.3d 1298, 1314 n.15 (11th Cir. 2015) ("We have an obligation to 

construe our prior decisions to be consistent with Supreme Court precedent where 

possible.").  

In concluding that this Court resolved the Tribe's claim in Seminole I on the 

merits, the district court disregarded Footnote 22 of this Court's opinion.11 In that 

10 As explained in Footnote 5 to this brief, the Tribe did not contend in Seminole I
that Utilities Tax is preempted as applied to all electricity simply because some of 
the electricity is used to conduct federally regulated activities.  

11 Footnote 22 is reproduced in it's entirely below.  
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footnote, this Court explained how it expressly refrained from determining whether 

Utilities Tax is preempted to the extent it is applied to electricity used to conduct 

any specific activity. See Seminole Tribe, 799 F.3d at 1353 n.22. The district court, 

however, concluded that Footnote 22 was inconsistent with, and superseded by, 

this Court's statement that "the Utility Tax does not violate federal law". "[T]he 

Eleventh Circuit’s comments regarding further Bracker analysis [are] contained in 

a footnote compared to the clear statements that the Utility Tax does not violate 

federal law in the body of the opinion . . ." [DE 110 in Seminole I ("Order Denying 

Remand") at 6]. In fact, that statement and Footnote 22 are perfectly consistent 

when considered in the proper context. When this Court said "the Utility Tax does 

not violate federal law" it was referring to Utilities Tax as applied to electricity that 

is not used to conduct federally regulated activities. It was addressing the 

proposition that Utilities Tax is generally preempted as applied to all electricity 

used on Tribal Land. Footnote 22 addressed the preemption of Utilities Tax to the 

extent it is applied to electricity used to conduct one or more specific federally 

regulated activities.  

II. THE TRIBE'S REQUEST FOR A DECLARATION TO 
PROSPECTIVELY RESOLVE PURELY LEGAL ISSUES IS NOT 
BARRED BY THE DOCTRINE OF CLAIM PRECLUSION. 

Because the district court's interpretation of this Court's opinion in Seminole 

I as a holding that Utilities Tax never violates federal law is unsustainable, the 
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district court also applied a rule that extends the doctrine of claim preclusion to 

claims that were not resolved on the merits in the prior proceeding. However, the 

preclusive effect of declarations made to prospectively resolve purely legal issues 

is determined under the doctrine of issue preclusion, not claim preclusion. The 

doctrine of issue preclusion bars re-litigation of only those precise legal issues that 

were actually resolved in the prior proceeding. The legal issues the Tribe asked the 

district court to resolve in Seminole II were not addressed in Seminole I.  

In the Eleventh Circuit, the doctrine of claim preclusion, or res judicata, bars 

re-litigation of matters decided in a prior proceeding only when four requirements 

are satisfied: "(1) the prior decision must have been rendered by a court of 

competent jurisdiction; (2) there must have been a final judgment on the merits; (3) 

both cases must involve the same parties or their privies; and (4) both cases must 

involve the same causes of action." Kaiser Aerospace and Electronics Corp. v. 

Teledyne Industries, Inc. (In re: Piper Aircraft Corp.), 244 F.3d 1289, 1296 (11th 

Cir. 2001) (citing Israel Discount Bank Ltd. v. Entin, 951 F.2d 311, 314 (11th Cir. 

1992); In re Justice Oaks II, Ltd., 898 F.2d 1544, 1550 (11th Cir. 1990); Davila v. 

Delta Air Lines, Inc., 326 F.3d 1183, 1187 (11th Cir. 2003); Morris v. Bell, 208 F. 

App'x. 742 (11th Cir. 2006). The burden is on the party asserting res judicata to 

show that the subsequent action is barred. See Kaiser, 244 F.3d at 1296 (citing 

Thorsteinsson v. M/V Drangur, 891 F.2d 1547, 1551 (11th Cir. 1990)). The 
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preclusive effect of a prior federal court decision is determined under federal law. 

Empire Fire & Marine Ins. Co. v. J. Transport, Inc., 880 F.2d 1291, 1293 (11th

Cir. 1990). While requirements (1) and (3), above, have been satisfied in this case, 

requirements (2) and (4) have not.12

There is a special rule that extends the doctrine of claim preclusion to claims 

that were not resolved on the merits in the prior proceeding. That rule applies only 

when the plaintiff could have asserted, but failed to assert, that claim in the prior 

proceeding, and only if it arises from the same "nucleus of operative fact" as a 

claim that was resolved on the merits in the prior proceeding. Res judicata "extends 

not only to the precise legal theory presented in the previous litigation, but to all 

legal theories and claims arising out of the same 'operative nucleus of fact'." 

Olmstead v. Amoco Oil Co., 725 F.2d 627, 632 (11th Cir. 1984) (citation omitted); 

Justice Oaks, 898 F.2d at 1551. "[A] final judgment on the merits bars the parties 

to a prior action from re-litigating a cause of action that was or could have been 

raised in that action." Kaiser, 244 F.3d at 1296 (citing Allen v. McCurry, 449 U.S. 

90, 94 (1980)); see also Ragsdale v. Rubbermaid, Inc., 193 F.3d 1235, 1238 (11th 

Cir. 1999)). "If a case arises out of the nucleus of operative fact, or is based upon 

12 While a final judgment was rendered in Seminole I, it did not address the Tribe's 
request for a declaration that Utilities Tax is preempted to the extent it is applied to 
federally regulated activities. It resolved only the issues relating to the preemption 
of the Rental Tax and declared that Utilities Tax is not generally preempted as 
applied to all activities conducted on Tribal Land.  
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the same factual predicate as the former action, the two cases are really the same 

claim or cause of action for purposes of res judicata." Morris, 208 F. App'x. at 743. 

"[A] final judgment on the merits bars further claims by the parties or their privies 

based on the same cause of action." Montana v. U.S., 440 U.S. 147, 153 (1979).  

While some declaratory judgments do have preclusive effect because they 

actually determine facts (as in Morris, for example), that is not the case here. In 

Morris, an employee brought an action for a declaration that he was entitled to 

higher benefits under his retirement plan. 208 F. App'x. at 743. To determine the 

employee's rights under his retirement plan, the court necessarily had to resolve a 

myriad of factual issues, including the terms of the retirement plan, his years of 

service, the amounts contributed for his benefit, and his age at retirement. Id. After 

determining these facts, the court declared that the employee was not entitled to 

higher benefits. Id. 

Thereafter, the employee filed a separate suit for higher benefits under his 

retirement plan. Id. This Court held that his suit was barred by res judicata because 

both suits arose from the same "nucleus of operative fact". Id. at 744. Both actions 

involved the same discrete contract (the employee's retirement plan) and discrete 

event (the employee's retirement), and relied on the same facts that were fully 

litigated and determined in the prior declaratory action. Id.  
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Here, the Tribe requested a declaration to prospectively resolve purely legal 

issues. Such a declaration does not involve a discrete transaction, event, period or 

contract. The declaration requested by the Tribe in Seminole II does not depend on 

any facts that were determined in Seminole I. Consequently, the Tribe's request for 

the declaration in Seminole II did not arise from the same "nucleus of operative 

fact" as this Court's declaration in Seminole I.    

A. The Preclusive Effect Of A Declaration To Prospectively 
Resolve Purely Legal Issues Is Determined Under The 
Doctrine Of Issue Preclusion, Not Claim Preclusion.  

In Kaspar Wire Works, Inc. v. Leco Engineering and Machine, Inc., 575 

F.2d 530 (5th Cir. 1978)13, the Court recognized a declaratory judgment exception 

to the rule that extends the doctrine of claim preclusion to claims that were not 

resolved on the merits. It said that the preclusive effect of a prior declaratory 

proceeding should be viewed as a "special problem of issue preclusion" and that 

"claim preclusion may be inappropriate given the purposeful supplementary nature 

of declaratory relief." Id. at 536-37 (Emphasis added).  

The Court said that the Declaratory Judgment Act, 28 U.S.C. § 2202, 

suggests that claim preclusion is inappropriate in cases involving declaratory 

13 In Bonner v. City of Prichard, Alabama, 661 F.2d 1206, 1207 (11th Cir. 1981), 
this Court held "that the decisions of the United States Court of Appeals for the 
Fifth Circuit (the "former Fifth" or the "old Fifth"), as that court existed on 
September 30, 1981, handed down by that court prior to the close of business on 
that date, shall be binding as precedent in the Eleventh Circuit, for this court, the 
district courts, and the bankruptcy courts in the circuit.
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judgments because it recognizes the right of the prevailing party to seek additional 

relief, such as damages, based on the declaratory judgment rendered. Kaspar, 575 

F.2d at 537. Unlike a conventional lawsuit, where the plaintiff's claim for damages 

is merged into the judgment, the plaintiff's claim for damages is not merged into a 

declaratory judgment. Id. The court said that the supplemental nature of 

declaratory relief requires that preclusive effect be given to only those issues that 

were actually litigated and necessary to the judgment rendered. Id.

"Issue preclusion . . . would normally apply when a court makes a 

declaration of rights." ASARCO, LLC v. Montana Resources Incorporated, 858 

F.3d 949, 955 (5th Cir. 2017) (Emphasis added) (citing Kaspar, 575 F.2d at 537). 

"[T]he nature of declaratory actions led the [Kaspar] court to conclude that the 

related but distinct doctrine of claim preclusion should not apply." Id. "The 

declaratory claim on its own typically will not preclude future claims involving the 

same circumstances". 858 F.3d at 955-56. This "declaratory judgment exception" 

to claim preclusion is also recognized in the Restatement (Second) of Judgments § 

33 (1982), which provides as follows:  

If a declaratory judgment is valid and final, it is conclusive, with 
respect to the matters declared . . . When a plaintiff seeks solely 
declaratory relief, the weight of authority does not view him as 
seeking to enforce a claim against the defendant. Instead, he is seen as 
merely requesting a judicial declaration as to the existence and nature 
of a relation between himself and the defendant. The effect of such a 
declaration, under this approach, is not to merge a claim in the 
judgment or to bar it. Accordingly, regardless of outcome, the plaintiff 
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or defendant may pursue further declaratory or coercive relief in a 
subsequent action.  

(Emphasis added). 

In Empire Fire and Marine Insurance Co. v. J. Transport, Inc., 880 F.2d 

1291 (11th Cir. 1990), this Court reaffirmed the declaratory judgment exception 

recognized in Kaspar and the Restatement. In Empire, the defendant, J. Transport, 

Inc., was involved in an accident with a truck that was covered by insurance 

policies issued by two separate insurance companies, Empire Fire and Marine 

Insurance Co. ("Empire") and Paxton National Insurance Co. ("Paxton"). Id. at 

1292-93. Each insurance company claimed that the other was liable for the 

damages. Id. When the personal injury suit was filed in state court, Empire sought 

a declaration of rights under the insurance policies. Id. The state court determined 

that both Empire and Paxton were liable for the damages and ordered each to 

contribute to the payment in proportion to their policy limits. Id. 

Thereafter, Empire sued J. Transport in federal district court for 

reimbursement of the amounts it incurred in defending it. Id. J. Transport argued 

that Empire's suit for reimbursement was barred by res judicata because Empire 

could have asserted its claim for reimbursement in the state court declaration of 

rights suit. Id. The district court held that Empire's suit for reimbursement was 

barred, but this Court reversed based on Kaspar. Id. at 1293-99. This Court held 

that the declaration issued by the state court was final and conclusive only as to the 
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issues that were actually litigated and determined in the declaratory proceeding 

(i.e., insurance coverage), and that Empire's subsequent suit for reimbursement was 

not precluded. Id. 

Multiple other circuits also recognize the "declaratory judgment exception". 

See, e.g., Harborside Refrigerated Servs., Inc. v. Vogel, 959 F.2d 368, 372-73 (2d

Cir. 1992); Horn & Hardart Co. v. National Rail Passenger Corp., 843 F.2d 546, 

549 (D.C. Cir. 1988); Smith v. City of Chicago, 820 F.2d 916, 919 (7th Cir. 1987); 

Minneapolis Auto Parts Co. v. City of Minneapolis, 739 F.2d 408, 410 (8th Cir. 

1984).14 Under this exception, which is unequivocally recognized in the Eleventh 

Circuit, declaratory judgments have preclusive effect only with respect to the 

matters that were actually litigated and determined. They have no preclusive effect 

with respect to any other matters. 

The Tribe's suit for a declaration would not present "all questions of duty 

and breach that would have arisen in a claim brought by the defendant against the 

plaintiff in a conventional suit".  Kaspar, 575 F.2d. at 537. In a conventional suit 

14 The Seventh Circuit held in Mandarino v. Pollard, 718 F.2d 845 (7th Cir. 1983), 
that the "declaratory judgment exception" to claim preclusion recognized in 
Kaspar did not apply where the plaintiff requested a declaration that his 
termination was wrongful and coupled it with a request for an injunction 
prohibiting the defendant from hiring his replacement because all of the facts with 
respect to his termination had to be determined in ruling on the request for the 
injunction. While the Tribe coupled its request for prospective declaratory relief 
with a request for an injunction to enjoin future violations of federal law, ruling on 
the request for an injunction did not require the determination of any facts.  
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brought by Biegalski for Utilities Tax, the court would have to determine how 

much electricity the Tribe used to conduct specific federally regulated activities 

during the particular period in question. None of those facts had occurred, and 

could not have been litigated, at the time the Tribe requested the declaration in 

Seminole I. Accordingly, the preclusive effect of this Court's declaration in 

Seminole I is determined under the doctrine of issue preclusion, not claim 

preclusion. The doctrine of issue preclusion bars re-litigation of only those precise 

legal issues that were actually resolved in a prior action. See, e.g., Agripost, Inc. v. 

Miami-Dade County, 195 F.3d 1225, 1230 n.11 (11th Cir. 1999); Citibank, N.A. v. 

Data Lease Financial Corp., 904 F.2d 1498, 1501 (11th Cir. 1990). The legal 

issues the Tribe asked the district court to resolve in Seminole II have never been 

addressed. Both the district court and this Court expressly refrained from 

addressing them in Seminole I.  

Because this Court declared in Seminole I that Utilities Tax is not generally 

preempted as applied to all electricity the Tribe uses on Tribal Land, the Tribe 

would be precluded from requesting a declaration that it is. However, the Tribe is 

not precluded for requesting the entirely different declaration that Utilities Tax is 

preempted to the extent it is applied to electricity used to conduct specific 

federally regulated activities. 
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The district court did not cite a single authority supporting its application of 

the claim preclusion doctrine to requests for declarations to resolve purely legal 

issues. It concedes that there is none. [DE 41 at 3] Its only justification for 

applying claim preclusion in such circumstances is that, if the rule were otherwise, 

the Tribe "could continue re-litigating the exact same cause of action indefinitely, 

as long as there were no disputed issues of material fact and the case involved 

only questions of law. This runs contrary to the very essence of claim preclusion." 

Id. This statement exposes a fundamental misunderstanding of the doctrine of 

issue preclusion. The doctrine would preclude the Tribe (or Biegalski) from re-

litigating the purely legal issues of what electricity can, and cannot, be taxed by 

the state.  

Once those legal issues have been resolved, they are resolved for all future 

periods. However, the facts (i.e., the amount of electricity the Tribe uses to 

conduct any specific federally regulated activity) will vary from one period to the 

next. As the Supreme Court explained in Comm'r v. Sunnen, 333 U.S. 591, 598 

(1948), because the tax liability for each period depends on facts that are unique to 

that period, each tax period gives rise to a separate cause of action, even though 

issue preclusion, or collateral estoppel, prohibits the taxpayer from re-litigating a 

legal issue that is common to each period:  

Each [tax period] is the origin of a new liability and of a separate 
cause of action. Thus if a claim . . . relating to a particular [tax period] 
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is litigated, a judgment on the merits is res judicata as to any 
subsequent proceeding involving the same claim and the same [tax 
period]. But if the later proceeding is concerned with . . . a different 
[tax period], the prior judgment acts as a collateral estoppel only as to 
those matters in the second proceeding which were actually presented 
and determined in the first suit. 

When the court determines what electricity can, and cannot, be taxed by the 

state, that determination will be applied to the facts relating to each future period 

to determine the Tribe's Utilities Tax liability for that period. Regardless of how 

the court resolves those purely legal issues, its determination will be final, binding 

and conclusive for all future periods. If the Tribe and Biegalski disagree on how 

much electricity has been used to conduct a specific federally regulated activity 

during a particular period, they can litigate that factual issue on state court at the 

appropriate time. The doctrine of claim preclusion will not bar a suit to determine 

those facts because a suit to determine how much electricity was used to conduct a 

specific activity during any particular period cannot arise from the same "nucleus 

of operative fact" as a suit relating to the Tribe's electricity usage on a different 

period. Because each period involves facts that are unique to that period, each 

represents a different claim or cause of action.  

The absence of disputed issues of material fact simply means that the 

parties do not have to litigate the amount of electricity that was used to conduct a 

specific activity during a particular period. The Tribe's Utilities Tax liability for 

that period will still be determined according to the declaration in which the court 
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resolves the purely legal issues of what electricity can, and cannot, be taxed by the 

state.   

B. The Doctrine of Claim Preclusion Does Not Bar A Request 
For A Declaration To Resolve The Same Purely Legal 
Issues That The Court Expressly Refrained From Resolving 
In The Prior Proceeding. 

The doctrine of claim preclusion does not apply to bar any claim that was 

asserted in the prior proceeding, but which the court refrained from addressing, 

because, in those circumstances, the final judgment did not resolve the claim on its 

merits. See, e.g., Oppong v. First Union Mortgage Corporation, 215 F. App'x. 114 

(3d Cir. 2007) (where res judicata did not bar a claim that was asserted in both 

proceedings because the court did not resolve it on the merits in the prior 

proceeding); see also, In re DeFlora Lake Dev. Assocs., Inc., 571 B.R. 587 (Bankr. 

S.D. N.Y. 2017) (where a request for a declaration in the prior proceeding that the 

debtor was entitled to escrowed funds did not bar a subsequent suit for those 

escrowed funds because the court in the prior proceeding left the issue unresolved); 

Kaiser, 244 F.3d at 1296 (noting that the court in the prior proceeding did not rule 

on the claim asserted); In re Scotchel, No. 12-09, 2014 WL 4327947, at *2 (Bankr. 

N.D. W.Va. Aug. 28, 2014), aff'd sub nom. Sheehan v. Scotchel, No. 1:14CV196, 

2015 WL 5176487 (N.D. W.Va. Sept. 3, 2015); White Marlin Open, Inc. v. 

Heasley, No. CV RDB-16-3105, 2017 WL 467733, at n.12 (D. Md. Feb. 3, 2017). 

"[R]es judicata does not apply if there was no final judgment on the merits in the 
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earlier suit." Hughes v. Lott, 350 F.3d 1157 (11th Cir. 2003) (citing I.A. Durbin, 

Inc., v. Jefferson Nat'l Bank, 793 F.2d 1541, 1549 (11th Cir. 1986)). A judgment is 

on the merits only if it addresses the substantive merits of the claim. Davila, 326 

F.3d at 1189. "Res judicata will not bar an entirely separate cause of action where 

there was no final determination on the merits." DeFlora, 571 B.R. at 597. If the 

rule were otherwise, a court's failure to address a particular claim for any reason 

would forever deprive a plaintiff of his right to an adjudication of that claim.  

In this case, both the district court and this Court expressly refrained from 

addressing the Tribe's request for a declaration in Seminole I that the federal 

regulation of one or more of the specific activities is sufficiently exclusive and 

pervasive to preempt the application of Utilities Tax to electricity used to conduct 

the activity.15 The district court in Seminole I refrained from addressing those 

issues after holding that the Utilities Tax as applied to all electricity used on Tribal 

Land is categorically barred. "Since the Court has concluded that Florida's Utility 

Tax is an impermissible direct tax upon the Seminole Tribe on its reservation, the 

Court need not address the Tribe's alternative arguments that the tax is 

15 In Bracker, the Supreme Court explained that an activity is exclusively and pervasively 
regulated by federal law where the federal regulation is so comprehensive that it leaves 
no regulatory role for the state. 448 U.S. at 148. That is true of the federal regulation of 
most, if not all, of the specific activities identified by the Tribe in its Complaints in 
Seminole I and Seminole II. The Supreme Court already determined that the federal 
regulation of Indian education is sufficiently exclusive and pervasive to preempt any state 
tax that burdens the activity. See Ramah Navajo School Board, Inc. v. Bureau of Revenue 
of New Mexico, 458 U.S. 832 (1982). 
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impermissible under a Bracker preemption analysis . . ." 49 F. Supp. 3d at 1108 

(Emphasis added). 

On appeal, this Court acknowledged the Tribe's request for a declaration that 

Utilities Tax is preempted to the extent it is applied to electricity used to conduct 

specific federally regulated activities. "The Tribe asserts that the tax is preempted 

because the Tribe uses electricity in connection with various activities whose 

regulation is preempted by federal law, including the provision of essential 

government services, leasing of Indian land, and Indian gaming." 799 F.3d at 1352. 

However, this Court expressly refrained from determining whether Utilities Tax is 

preempted as applied to electricity used to conduct any specific activity. It noted in 

Footnote 22 of the opinion that:  

The Tribe's brief contains a non-exhaustive list of activities it asserts 
are "exclusively and pervasively regulated by federal law," including 
police and fire protection, land leasing, and gaming, along with 
references to associated federal statutes. But the Tribe has failed to 
demonstrate that the existence of these statutes represents an exclusive 
or pervasive federal regulation of those activities. Accordingly, we are 
not in a position to conduct particularized inquiry with respect to each 
specific activity listed. But we offer no opinion on whether, if 
properly framed, the Tribe may be able to demonstrate that the Utility 
Tax is preempted with respect to some or all of the specific activities 
it has listed."  

799 F.3d at 1353, n.22 (Emphasis added).  

This Court expressly refrained from conducting the particularized inquiry 

prescribed by Bracker with respect to any specific activity after concluding that the 
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scope of the federal regulation of those activities could not be determined from the 

record in the case. This Court clearly did not intend that its opinion be construed as 

a substantive holding that the federal regulation of these activities is not exclusive 

and pervasive. It said "the Tribe may be able to demonstrate that the Utilities Tax 

is preempted with respect to some or all of the specific activities it has listed", 799 

F.3d at 1353, n.22, and effectively invited the Tribe to re-frame and re-assert its 

claim that Utilities Tax is preempted to the extent it is applied to electricity used to 

conduct these specific activities.  

Despite this Court's clear statement that it was "not in a position to conduct 

particularized inquiry with respect to each specific activity listed", id. the district 

court determined that, in fact, this Court conducted that inquiry with respect to 

each activity. "There is no escaping that the Eleventh Circuit engaged in the 

Bracker analysis based on the activities that the Seminole Tribe had argued and 

pled . . ." [DE 110 in Seminole I ("Order Denying Remand") at 6 (Emphasis 

added)] "[T]he Eleventh Circuit itself undertook the interest-balancing test set forth 

in [Bracker], in order to determine whether the Tribe had established preemption of 

the utility tax." [DE 48 at 3] While this Court applied the Bracker balancing test in 

determining that federal law does not generally preempt Utilities Tax as applied to 

all electricity used on Tribal Land, it did not apply the Bracker balancing test with 
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respect to any specific activity. It did not determine what electricity can, and 

cannot, be taxed by the state.

C. The Rule That Extends The Doctrine Of Claim Preclusion 

To Claims That Were Not Resolved On The Merits Does 

Not Apply To Claims That Were Asserted, But Not 

Addressed, In The Prior Proceeding. 

Since both the district court and this Court expressly refrained from 

addressing the legal issues the Tribe asked the district court to resolve, the district 

court applied the rule that extends the doctrine of claim preclusion to claims that 

were not resolved on the merits.  

If a claim was asserted in the prior proceeding, but the court did not resolve 

it on the merits, it would mean that the court refrained from resolving it. The 

doctrine of claim preclusion does not prevent the plaintiff from re-asserting a claim 

that the court refrained from resolving in the prior proceeding. Accordingly, the 

rule upon which the district court relied applies only to claims that the plaintiff 

failed to assert in the prior proceeding. The district court's reliance on that rule 

hinges on its finding that the Tribe failed to request a declaration in Seminole I that 

Utilities Tax is preempted to the extent it is applied to electricity used to conduct 

specific federally regulated activities.  

Initially, the district court mischaracterized the Tribe's claim in Seminole I as 

a request for the declaration that it has the "right to be free from the imposition of 

Florida's utilities tax on electricity provided to the Tribe in connection with all the 
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activities conducted on Tribal land." [DE 41 at 6 (Emphasis added)] "[I]n the 

instant case, rather than reference the Tribe’s electricity use generally, as to "every 

activity it conducts on Tribal Land," like it did in Seminole I, the Tribe here 

narrowed its focus, specifying instead fourteen discrete activities in which it uses 

electricity." [DE 48 at 2 (Emphasis added)] The district court found that the Tribe 

made a strategic decision not to request a declaration that Utilities Tax is 

preempted to the extent it is applied to electricity used to conduct specific 

activities. [DE 41 at 5]16 In fact, the Tribe requested that declaration in Seminole I

and the district court has since acknowledged it. "[T]his Court . . . was fully aware, 

like the Eleventh Circuit, that the Tribe sought a declaration that federal law 

16 The district court's initial finding that the Tribe requested only a declaration that 
the Utilities Tax is generally preempted as applied to all electricity used on Tribal 
Land is based entirely on paragraphs 42, 44 and 45 of the Complaint. [DE 41 at 6 
(citing the Tribe's Complaint in Seminole I, located at DE 1 in that case)] None of 
those paragraphs support that finding. See id. Paragraph 42 refers to the Tribe's 
principal contention that the Utilities Tax is categorically barred because the legal 
incidence of the tax rests with the Tribe as the consumer. This paragraph has 
nothing whatsoever to do with the Tribe's alternative preemption argument that, if 
the legal incidence of the Utilities Tax does not rest with the Tribe, the tax is 
preempted to the extent it is applied to electricity used to conduct specific federally 
regulated activities. Similarly, nothing in paragraph 44 can be construed as a claim 
that Federal law preempts Utilities Tax as applied to all electricity used on Tribal 
Land. It simply recites the rule that a state is prohibited from imposing any tax that 
burdens an activity whose regulation is preempted by Federal law. Paragraph 45 
recites the indisputable facts that the Tribe consumes electricity in connection with 
every activity it conducts on Tribal Land, and that the Utilities Tax on electricity 
burdens those activities. Paragraph 45 cannot be construed as contending that 
Utilities Tax is preempted as applied to all electricity used on Tribal Land, 
particularly when it is read in conjunction with the allegations in paragraphs 8, 31, 
44, 46, 48, 49, 53 and 54 of the Tribe's Complaint.
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preempts Florida’s imposition of any utilities tax 'to the extent [the tax] is applied 

to electricity used to conduct specific activities that the Tribe claims to be 

exclusively and pervasively regulated by [f]ederal law.'" [DE 48 at 4] This 

acknowledgement precludes application of the doctrine of claim preclusion. The 

doctrine does not bar claims that were asserted, but not addressed, in the prior 

proceeding.  

The Tribe is precluded from requesting a declaration in Seminole II that 

federal law generally preempts Utilities Tax as applied to all electricity used on 

Tribal Land, since this Court actually resolved that legal issue on the merits in 

Seminole I. However, the Tribe is not precluded from requesting the entirely 

different declaration that Utilities Tax is preempted to the extent it is applied to 

electricity used to conduct specific federally regulated activities because both the 

district court and this Court expressly refrained from addressing those legal issues 

in Seminole I. 

D. Requests For Declarations To Prospectively Resolve Purely 
Legal Issues Never Arise From The Same "Nucleus Of 
Operative Fact". 

Although no court has ever addressed the legal issues the Tribe asked the 

district court to resolve in Seminole II (i.e., whether the federal regulation of one or 

more specific activities is sufficiently exclusive and pervasive to preempt Utilities 

Tax as applied to electricity used to conduct that activity), the district court found 
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that the Tribe's request to resolve these purely legal issues arises from the same 

"nucleus of operative fact" as this Court's declaration in Seminole I that Utilities 

Tax is not generally preempted as applied to all electricity used on Tribal Land.  

Based on this finding, the district court impermissibly extended the doctrine of 

claim preclusion to claims that were not resolved on the merits in the prior 

proceeding. However, a request for a declaration to prospectively resolve purely 

legal issues can never arise from the same "nucleus of operative fact" as a 

declaration that resolves entirely different purely legal issues, because these 

declarations do not rely on identical facts relating to the same discrete transaction, 

event, period, or contract.  

"The test for determining sameness of claims requires that the same 

transaction, evidence, and factual issues be involved". Kaiser Aerospace v. 

Teledyne, 229 B.R. 860, 873 (S.D. Fla. 1999)17 (citing Sure-Snap Corp. v. State 

Street Bank & Trust Co., 948 F.2d 869, 874 (2d Cir. 1991)) (Emphasis added). 

Claims are part of the same cause of action for res judicata purposes only when 

they arise out of the same transaction or series of transactions. See Justice Oaks, 

898 F.2d at 1551 (citing Restatement (Second) of Judgments § 24 (1982)). "If a 

case arises out of the same nucleus of operative fact, or is based upon the same 

factual predicate, as a former action, the two cases are really the same `claim' or 

17 This case was affirmed in part and reversed in part on other grounds by Kaiser, 
244 F.3d at 1291-92. 
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`cause of action' for purposes of res judicata." Ragsdale v. Rubbermaid, Inc., 193 

F.3d 1235, 1239 (11th Cir. 1999) (Emphasis added). 

In deciding whether the cases involve the same cause of action, courts must 

consider whether substantially the same evidence is presented, whether the same 

right is claimed, and whether the two suits arise out of the same "transactional 

nucleus of fact". Sure-Snap Corp., 948 F.2d at 875 (Emphasis added). A court 

"must look to the factual issues to be resolved [in the second cause of action], and 

compare them with the issues explored in the first cause of action." Citibank, N.A. 

v. Data Lease Financial Corp., 904 F.2d 1498, 1503 (11th Cir. 1990) (citing S.E.L. 

Maduro v. M/V Antonio De Gastaneta, 833 F.2d 1477, 1482 (11th Cir. 1987)); see 

also Ragsdale v. Rubbermaid, Inc., 193 F.3d 1235, 1239 (11th Cir. 1999) 

(Emphasis added).  

"Our case law requires us to compare with much greater precision the 

specific facts of the two claims being examined." Kaiser, 244 F.3d at 1298. "The 

underlying core of facts must be the same in both proceedings. . . . The issue is . . . 

whether the same facts are involved in both cases. . . ". Id. at 1301 (quoting In re 

Baudoin, 981 F.2d 736, 743 (5th Cir. 1993)) (Emphasis added). Moreover, claim 

preclusion applies only if the same facts support or establish both causes of action. 

U.S v. Tohono O'Odham Nation, 563 U.S. 307, 315-18 (2011). (Emphasis added.) 
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The evidence required to sustain the second action must be the same evidence that 

sustained the first action. Restatement of Judgements § 61.  

To apply this rule, the district court defined the "nucleus of operative fact" 

as consisting of only two identical facts: (1) "the Tribe uses utilities, including 

electricity, on its Tribal Land"; and (2) "Florida imposes a Utilities Tax on the 

utilities services provided to the Tribe". [DE 41 at 5]. Under established Eleventh 

Circuit precedent, these facts could never constitute the same "nucleus of operative 

fact". They do not arise from the same discrete transaction, series of transactions, 

event, period, or contract, and they do not, in and of themselves, establish or 

sustain a cause of action.  

Claims do not arise from the same "nucleus of operative fact" simply 

because they have some facts in common. The identical facts must relate to the 

same transaction and establish or sustain plaintiff's entitlement to relief. That 

requirement can never be met when the claims involve requests for declarations to 

prospectively resolve purely legal issues. If the facts that the Tribe uses electricity 

and the state taxes electricity constituted a "nucleus of operative fact" for claim 

preclusion purposes, every suit relating to Utilities Taxes, including suits to 

determine how much electricity the Tribe used to conduct a specific activity during 

a future period, would be precluded because they would necessarily arise from the 

same "nucleus of operative fact" if it were defined in that manner.   
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III. APPLYING THE DOCTRINE OF CLAIM PRECLUSION TO BAR A 

REQUEST FOR A DECLARATION TO RESOLVE THE SAME 

PURELY LEGAL ISSUES THE DISTRICT COURT REFUSED TO 

RESOLVE IS MANIFESTLY UNJUST. 

The district court's application of the doctrine of claim preclusion to forever 

deny the Tribe's right to an adjudication of its important constitutional rights is 

manifestly unjust. Twice the Tribe asked the district court to determine what 

electricity can, and cannot, be taxed by the state, and twice it refused. The district 

court refused to address those legal issues in Seminole I after concluding that the 

Tribe could seek a declaration in a future suit. When the Tribe brought the 

subsequent suit for a declaration to prospectively resolve the same legal issues the 

district court refused to address in Seminole I, the district court held that the 

request was precluded based on a rule that can never apply to requests for 

declarations to prospectively resolve purely legal issues or to claims that were 

asserted, but not addressed by the court, in the prior proceeding. To apply the rule, 

the district court found that the Tribe failed to request the same declaration in 

Seminole I that it requested in Seminole II. The district court has since 

acknowledged that that finding was erroneous, but it did not change its conclusion.  

For each of the many reasons discussed herein, the doctrine of claim 

preclusion does not apply to bar the Tribe's request for a declaration to 

prospectively resolve purely legal issues. However, even if this Court determined 

that the application of the doctrine did not result in reversible error, its application 

Case: 18-12094     Date Filed: 06/22/2018     Page: 47 of 51 



37 
45104146;9 

in these circumstances would be manifestly unjust. It would result in an 

unconscionable and egregious deprivation of the Tribe's right to due process. 

Based on the district court's application of the doctrine, the Tribe would be forever 

barred from ever litigating any factual or legal issue relating to the Utilities Tax.  

The doctrine of claim preclusion is intended to avoid redundant litigation, not 

deprive a party of the right to ever litigate its constitutional rights. Accordingly, 

even if the doctrine technically applied (it does not), this Court should exercise its 

discretion not to apply it.  

The district court refused to consider the Tribe's argument that its 

application of the doctrine resulted in manifest injustice. Instead, it cited Griswold 

v. Cty. of Hillsborough, 598 F.3d 1289, 1294 (11th Cir. 2010), in holding that the 

manifest injustice exception is not recognized in the Eleventh Circuit. [DE 41 at 8] 

In so holding, the district court ignored this Court's more recent holding in 

Maldonado v. U.S. Attorney General, 664 F.3d 1369, 1375 (11th Cir. 2011), that 

expressly embraced the exception: 

But [res judicata's] application is not strictly mechanical. Rather, we 
have recognized that our courts have some leeway in deciding 
whether or not res judicata bars a subsequent suit. See, e.g., Moch v. 
E. Baton Rouge Parish Sch. Bd., 548 F.2d 594, 598 (5th Cir. 1977) 
("We are unwilling to hold ... that [the doctrine of res judicata] 
constitute[s] an absolute from which we must never stray, even when 
a mechanical application would result in manifest injustice. Rather, 
we believe that the occasional adoption of an exception to the finality 
rule when public policy so demands does not undermine its general 
effectiveness.")
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CONCLUSION 

For the reasons discussed herein, the Tribe respectfully contends that this 

Court should reverse the district court's order dismissing the Tribe's claim, and the 

Judgment entered in respect thereto, and remand this case to the district court with 

instructions to resolve the purely legal issues framed by the Tribe's Complaint.  
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