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ARGUMENT 

I. THIS COURT'S OPINION IN SEMINOLE I DID NOT RESOLVE THE 
LEGAL ISSUES PRESENTED IN SEMINOLE II. 

Biegalski is correct that this is a simple case. See [AB at 26]. The district 

court's judgment in Seminole I (the "Judgment") did not resolve, or even address, 

the legal issues the Tribe asked it to resolve.1 See Seminole Tribe of Florida v. 

Stranburg, Case No. 12-cv-62140-RNS, 49 F. Supp. 3d 1095 (S.D. Fla. 2014); see 

generally [IB2 at 3-6]. Both the district court and this Court expressly refrained from 

addressing those legal issues.  

Biegalski contends that the district court entered the Judgment against the 

Tribe after resolving the legal issues on the merits,3 but that is not true.  Neither the 

1 The Tribe asked the district court to determine whether the federal regulation of 
any of the specific activities identified by the Tribe is exclusive and pervasive and 
therefore preempts the application of Utilities Tax to electricity used to conduct the 
activity. The district court's judgment did not address those issues. It simply 
incorporated this Court's opinion. In its opinion, this Court made the following 
rulings of law: (i) the legal incidence of the Utilities Tax rests with the service 
provider and not the consumer; (ii) the delivery and use of electricity on Tribal Land 
is not, in and of itself, an activity that is exclusively and pervasively regulated by 
federal law; and (ii) the Utilities Tax is not generally preempted as applied to all 
electricity used on Tribal Land simply because the Tribe uses some of the electricity 
to conduct activities that are exclusively and pervasively regulated by federal law. 
However, this Court expressly refrained from addressing the scope of the federal 
regulation of any specific activity. See generally [IB at 3-6].

2 "IB" refers to the Tribe's Initial Brief; "AB" refers to Biegalski's Answer Brief. 

3 "[T]o the extent that the Tribe contends that the district court in Seminole I never 
'resolved' its cause of action that the Utility Tax—as applied to specific activities—
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Judgment nor the district court's Order Following Remand4 includes any discussion 

of the merits of the Tribe's claim. In the Order Following Remand, the district court 

refused to address the legal issues on remand. That Order was entered on the same 

date that the district court entered its Judgment.  

The Judgment simply incorporates this Court's opinion. In that opinion, this 

Court expressly refrained from addressing the legal issues the Tribe asked the district 

court to resolve. See [IB at 5 (citing Seminole Tribe of Fla. v. Stranburg, 799 F.3d 

1324, 1353 & n.22 (11th Cir. 2015))]. Consequently, Biegalski's entire argument 

boils down to one single unsustainable contention: a court's refusal to address a claim 

constitutes a judgment resolving that claim against the plaintiff "on the merits". 

However, a judgment cannot be on the merits if it does not address the substantive 

merits of the claim. See, e.g., Davila v. Delta Air Lines, Inc., 326 F.3d 1183, 1189 

(11th Cir. 2003). Where, as here, the claim is for a declaration to resolve purely legal 

issues, a judgment is on the merits only to the extent that it resolves those issues. If 

the district court had resolved the legal issues on the merits, as Biegalski contends, 

the Tribe would know what electricity can, and cannot, be taxed by the State. It does 

is preempted by federal law, that is wrong . . . The district court did exactly that: It 
rejected the Tribe’s request for a declaration and injunction to that effect, and entered 
a final judgment . . . The district court not only addressed that request, it denied that 
request. No declaration issued." [AB at 11] 

4 See ["Order Following Remand" located at DE 110 in Seminole I and relied on by 
the district court in this case at DE 41 at 8].
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not. The Judgment certainly does not hold that all electricity the Tribe uses on Tribal 

Land can be taxed by the State. Under controlling precedents of the Supreme Court 

and this Court, a state tax of general application, such as the Utilities Tax, is 

preempted if it burdens an activity that is exclusively and pervasively regulated by 

federal law.  

Biegalski contends that the district court's refusal to address the legal issues is 

the only judgment to which the Tribe is, or ever will be, entitled. In Biegalski's view, 

whether the Tribe is entitled to an adjudication of its fundamental constitutional 

rights is within the district court's discretion, and the district court's refusal to 

adjudicate those rights precludes all future attempts to litigate those rights. There is 

no merit to these contentions. Because neither the district court nor this Court 

addressed the legal issues, the Judgment in Seminole I does not preclude the Tribe's 

request for a declaration to resolve the same legal issues in Seminole II. See Seminole 

Tribe of Florida v. Biegalski, Case No. 16-cv-62775-RNS.  

Under firmly established Supreme Court precedent, including White 

Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980), federal law preempts any 

generally applicable state tax that burdens an activity of an Indian tribe that is 

exclusively and pervasively regulated by federal law. In Seminole I, the Tribe asked 

the district court to determine whether the federal regulation of various specific 
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activities is exclusive and pervasive. In short, the Tribe asked the district court to 

determine what electricity can, and cannot, be taxed by the State. 

The district court expressly refrained from addressing those purely legal 

issues in Seminole I after it concluded that the legal incidence of the Utilities Tax 

rests with the Tribe, as the consumer, and that its application to any electricity the 

Tribe uses on Tribal Land is categorically barred under Oklahoma Tax Commission 

v. Chickasaw Nation, 515 U.S. 450 (1995). "Since the Court has concluded that 

Florida's Utility Tax is an impermissible direct tax upon the Seminole Tribe on its 

reservation, the Court need not address the Tribe's alternative arguments that the tax 

is impermissible under a Bracker preemption analysis . . ." Seminole I, 49 F. Supp. 

3d at 1108 (emphasis added). 

On appeal, this Court determined that the legal incidence of the Utilities Tax 

rests with the service provider. This meant that the application of the Utilities Tax 

to electricity the Tribe uses on Tribal Land is not categorically barred and that it can 

be applied to electricity the Tribe uses on Tribal Land except to the extent it is 

preempted by federal law. This Court agreed with the Tribe that federal law preempts 

the application of the Utilities Tax to electricity used to conduct activities that are 

exclusively and pervasively regulated by federal law. "[T]he Tribe may be able to 

demonstrate that the Utility Tax is preempted with respect to some or all of the 

specific activities it has listed." Seminole Tribe, 799 F.3d at 1353, n.22. However, 

Case: 18-12094     Date Filed: 08/17/2018     Page: 12 of 34 



5 
45596883;4 

this Court expressly refrained from determining the scope of the federal regulation 

of any specific activity after concluding that it could not be determined from the 

record. This Court clearly did not intend that its decision not to determine the scope 

of the federal regulation of the specific activities be construed as a substantive 

holding that the Utilities Tax is never preempted. It essentially invited the Tribe to 

reframe and reassert its claim that Utilities Tax is preempted with respect to some or 

all of the specific activities. This Court then remanded the case to the district court 

for further proceedings.  

On remand, the Tribe again asked the district court to determine the scope of 

the federal regulation of the specific activities, but it refused. It specifically 

acknowledged the Tribe's right to seek a resolution of those legal issues in a 

subsequent proceeding. "Footnote 22 was intended as . . . a minor limitation placed 

on the reach of the Eleventh Circuit’s holding if . . . the Seminole Tribe brought suit 

in the future." See [DE 110 (the "Order Following Remand" in Seminole I) at 6 

(emphasis added)]. Biegalski has not disputed the Tribe's contention that this 

statement acknowledges the Tribe's right to request a declaration to resolve these 

same legal issues in a subsequent proceeding. Still, Biegalski contends that the Tribe 

should have appealed the district court's decision not to address the legal issues the 

Tribe asked it to resolve, and that its failure to do so forever bars the Tribe's right to 

an adjudication of its fundamental constitutional rights. [AB at 8, 22, 36]  
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However, the district court's Judgment simply incorporates this Court's 

opinion in which it expressly refrained from addressing the legal issues. Since the 

district court and this Court acknowledged the Tribe's right to reassert its request for 

a declaration to resolve these same legal issues in a subsequent proceeding, there is 

nothing in the district court's Judgment to be addressed on appeal. The Tribe contests 

the district court's holding in Seminole II that the judgment in Seminole I precludes 

its request for a declaration to resolve the same legal issues the district court refused 

to address. That is properly the subject of this appeal, not an appeal of Seminole I. 

The district court viewed the Tribe's request for a resolution of the legal issues 

on remand as a request for the opportunity to offer additional evidence and argument. 

In fact, the Tribe asked nothing more of the district court than to read various federal 

statutes and regulations. It is clear from those statutes and regulations that the federal 

regulation of some or all of the activities is so comprehensive that it leaves no room 

for regulation by the State.  

For example, in its Complaint in Seminole I, the Tribe alleged that its gaming 

activities are comprehensively and pervasively regulated by federal law, including 

the Indian Gaming Regulatory Act ("IGRA") (25 U.S.C. § 2701, et seq.). [DE 1 (the 

Tribe's Complaint in Seminole I) at 12, ¶ 49] It alleged that federal law therefore 

preempts any regulatory or taxing authority of the State with respect to the Tribe's 
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gaming activities. Id. It also alleged that the State is prohibited from regulating, and 

does not regulate, any of the Tribe's gaming activities. Id.  

The Tribe also alleged that the objective of the federal regulation of the Tribe's 

gaming activities is to promote tribal economic development, self-sufficiency, and 

self-government by providing a source of funds with which the Tribe can provide 

essential governmental services, and that the Utilities Tax interferes with the 

objectives of federal law by reducing the profits from the Tribe's gaming activities. 

Id. at ¶¶50-52. Under Bracker and its progeny, these allegations address every 

argument. There are no other arguments to be made. The only issue to be resolved 

is whether IGRA's regulation of the Tribe's gaming activities is exclusive and 

pervasive. It is exclusive and pervasive if it is so comprehensive that it leaves no 

room for regulation by the State. That can be determined only by reading the statute.5

5 According to IGRA's Senate Report, "Unless a tribe affirmatively elects to have 
State laws and State jurisdiction extend to tribal lands, the Congress will not 
unilaterally impose or allow State jurisdiction on Indian lands for the regulation of 
Indian gaming activities." S.Rep. No. 446, 100th Cong., 2d Sess. 5-6 (1988), 1988 
U.S.C.C.A.N. at 3075. The Senate report unequivocally states that IGRA "is 
intended to expressly preempt the field in the governance of gaming activities on 
Indian lands." Id. at 6, 1988 U.S.C.C.A.N. at 3076. Several circuit courts have 
expressly held that IGRA completely preempts the State's attempt to regulate Indian 
gaming activities. See, e.g., United Keetoowah Band of Cherokee Indians v. State of 
Oklahoma ex rel. Moss, 927 F.2d 1170, 1181 (10th Cir. 1991) (holding that 
"Congress has clearly occupied the regulatory field on Indian gaming."); Wells 
Fargo Bank, Nat. Ass'n v. Apache Tribe of Oklahoma, 360 P.3d 1243 (2014) ("[w]e 
conclude, as did the Eighth and Tenth Circuit Courts of Appeal, that IGRA preempts 
the field in the regulation of 'gaming activity'"); State ex rel. Nixon v. Coeur D'Alene 
Tribe, 164 F.3d 1102 (8th Cir. 1999) ("IGRA completely preempts the State's 
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  When the district court refused to determine the scope of the federal 

regulation of the various specific activities on remand in Seminole I, the Tribe asked 

the district court to resolve the same legal issues in Seminole II. The district court 

dismissed the Tribe's request on the grounds that it was precluded by the doctrine of 

claim preclusion or res judicata. The district court said that this Court's opinion 

resolved all legal issues on the merits in Seminole I when it said that "the Utility Tax 

does not violate federal law". The district court interpreted that statement as a 

holding that Utilities Tax never violates federal law, regardless of the purposes for 

which the Tribe uses the electricity to which it is applied. That was clearly not this 

Court's holding. Such a holding would have violated controlling Supreme Court 

precedent and could not be reconciled with this Court's other holdings in the same 

opinion. It is clear from the context in which that statement was made that this Court 

was referring to electricity that is not used to conduct activities that are exclusively 

and pervasively regulated by federal law.  

In any event, Biegalski has not disputed the Tribe's contention that the federal 

regulation of each specific activity identified by the Tribe in Seminole I is exclusive 

and pervasive. He has not identified a single regulatory function that the State 

attempt to regulate" Indian gaming activities.). Some courts have held that IGRA 
also preempts any state tax that burdens Indian gaming activities. See, e.g., 
Flandreau Santee Sioux Tribe v. Sattgast, Case No. 4:17-CV-04055-KES, 2018 WL 
3432047, at *4 (D. S.D., July 16, 2018) ("Congress intended for IGRA to completely 
regulate Indian gaming and there is no room for the State's imposition of . . . tax.") 
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performs with respect to any such activity. As this Court explained in Seminole I, 

when the federal regulation of an activity is comprehensive, the burden is on the 

State to show that it performs some regulatory function. "Here, [the State] has 

offered no evidence that Florida is involved in any way with a non-Indian’s leasing 

of commercial property from an Indian tribe on Indian land except taxing it." 799 

F.3d at 1342.  

Furthermore, the Supreme Court has already determined that the federal 

regulation of some of the activities in which the Tribe uses electricity, such as Indian 

education, is exclusive and pervasive, and therefore preempts any state tax that 

burdens the activity. See Ramah Navajo School Board, Inc v. Bureau of Revenue of 

New Mexico, 458 U.S. 832 (1982). This Court has already determined that the federal 

regulation of the leasing of Indian land is exclusive and pervasive and that it 

preempts state taxes that burden it. "[T]he pervasive Federal scheme for regulating 

Indian land leasing preempts Florida's Rental Tax just as the Federal schemes 

regulating timber and education preempted the state taxes in Bracker and Ramah." 

Seminole Tribe, 799 F.3d at 1341-43. Other courts have held that the federal 

regulations of Indian gaming is exclusive and pervasive and that it preempts state 

taxes that burden it. See, e.g., Flandreau, Case No. 4:17-CV-04055-KES, 2018 WL 

3432047. If the district court's Judgment had been on the merits (it was not), it would 

violate each of these precedents. The indisputable fact that the Judgment in Seminole 
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I is inconsistent with the controlling authorities is further proof that it did not resolve 

the legal issues on the merits. 

II. THE TRIBE'S REQUEST FOR A DECLARATION TO 
PROSPECTIVELY RESOLVE PURELY LEGAL ISSUES IS NOT 
BARRED BY THE DOCTRINE OF CLAIM PRECLUSION. 

If the district court had actually resolved the legal issues on the merits in

Seminole I, as Biegalski contends, the Tribe's right to seek another resolution of 

those same issues would be barred by the doctrine of issue preclusion. That doctrine 

prohibits re-litigation of any matter that was actually decided in the prior litigation. 

It is only because the legal issues were not resolved on the merits in Seminole I that 

Biegalski must now rely on the doctrine of claim preclusion. In some circumstances, 

the doctrine of claim preclusion (but not the doctrine of issue preclusion) bars claims 

that were not resolved on the merits in the prior proceeding. However, the doctrine 

does not bar any claim that was asserted, but not resolved on the merits, in the prior 

proceeding. In those circumstances, the court necessarily refrained from resolving 

the asserted claim on the merits.  

A judgment has no preclusive effect with respect to any claim the court 

refrained from addressing. See, e.g., Oppong v. First Union Mortgage Corp., 215 F. 

App'x. 114 (3d Cir. 2007); In re DeFlora Lake Dev. Assocs., Inc., 571 B.R. 587, 597 

(Bankr. S.D. N.Y. 2017); Kaiser Aerospace and Electronics Corp. v. Teledyne 

Industries, Inc. (In re: Piper Aircraft Corp.), 244 F.3d 1289, 1296 (11th Cir. 2001);
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In re Scotchel, No. 12-09, 2014 WL 4327947, at *2 (Bankr. N.D. W.Va. Aug. 28, 

2014), aff'd sub nom. Sheehan v. Scotchel, No. 1:14CV196, 2015 WL 5176487 

(N.D. W.Va. Sept. 3, 2015); White Marlin Open, Inc. v. Heasley, No. CV RDB-16-

3105, 2017 WL 467733, at n.12 (D. Md. Feb. 3, 2017); Hughes v. Lott, 350 F.3d 

1157 (11th Cir. 2003) (citing I.A. Durbin, Inc., v. Jefferson Nat'l Bank, 793 F.2d 

1541, 1549 (11th Cir. 1986)). Here, there is no dispute that the Tribe asserted the 

claim in Seminole I that the district court refrained from resolving on the merits.6

To apply the doctrine of claim preclusion, the district court initially found that 

the Tribe failed to request a declaration in Seminole I that the federal regulation of 

specific activities preempts Utilities Tax to the extent it is applied to electricity the 

Tribe uses to conduct the activity. The district court mischaracterized the Tribe's 

claim in Seminole I as a request for the declaration that it has the "right to be free 

from the imposition of Florida's utilities tax on electricity provided to the Tribe in 

connection with all the activities conducted on Tribal land." [DE 41 at 6 (Emphasis 

added)] However, in its order denying the Tribe's motion for reconsideration [DE 

6 Biegalski devotes a substantial portion of his brief demonstrating that the Tribe 
asked the district court to resolve the same legal issues in Seminole II that it asked it 
to resolve in Seminole I. This has never been in dispute. In Seminole II, the Tribe 
asked the district court to resolve the same legal issues that it refused to address in 
Seminole I. In both cases, the Tribe asked the district court to determine whether the 
scope of the federal regulation of various specific activities is exclusive and 
pervasive and therefore preempts the application of the Utilities Tax to electricity 
the Tribe uses to conduct the activity. 
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48], the district court acknowledged that, in fact, the Tribe requested a declaration 

in Seminole I that the federal law preempts of Utilities Tax to the extent it is applied 

to electricity the Tribe uses to conduct specific activities. "[T]his Court . . . was fully 

aware, like the Eleventh Circuit, that the Tribe sought a declaration that federal law 

preempts Florida’s imposition of any utilities tax 'to the extent [the tax] is applied 

to electricity used to conduct specific activities that the Tribe claims to be 

exclusively and pervasively regulated by [f]ederal law.'" [DE 48 at 4]  

This acknowledgement renders the doctrine of claim preclusion inapplicable. 

It is an acknowledgement that both the district court and this Court refrained from 

addressing the claim that the Tribe asserted in Seminole I. The doctrine of claim 

preclusion does not bar a claim that was asserted in a prior proceeding if the court 

refrained from resolving it on the merits.  

Also, the doctrine of claim preclusion bars claims that were not resolved on 

the merits in the prior proceeding only if they arise from the same "nucleus of 

operative fact" as a claim that was resolved on the merits. Requests for declarations 

to prospectively resolve purely legal issues can never arise from the same "nucleus 

of operative fact" because they do not rely on any facts. The declarations are applied 

to facts that occur in the future. Here, the declaration would determine what 

electricity can, and cannot, be taxed by the State. Those determinations would be 

applied to electricity the Tribe uses in future periods to determine its Utilities Tax 
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liabilities for such periods. The preclusive effect of a declaration to prospectively 

resolve purely legal issues is determined under the doctrine of issue preclusion, not 

claim preclusion. 

Biegalski contends that the declaration the Tribe requested in Seminole II

arises from the same "nucleus of operative fact" as the declarations that were made 

by this Court in Seminole I. [AB at 29-33] The only declarations this Court made in 

respect to the Utilities Tax in Seminole I are: (i) the legal incidence of the Utilities 

Tax rests with the service provider and not the consumer; (ii) the delivery and use of 

electricity on Tribal Land is not, in and of itself, an activity that is exclusively and 

pervasively regulated by federal law; and (ii) the Utilities Tax is not generally 

preempted as applied to all electricity used on Tribal Land simply because the Tribe 

uses some of the electricity to conduct activities that are exclusively and pervasively 

regulated by federal law.  

A request for another declaration with respect to these precise matters is 

precluded. However, none of these declarations resolve the legal issues relating to 

the scope of the federal regulation of specific activities the Tribe asked the district 

court to determine in Seminole I. To preclude the Tribe's request for a declaration to 

resolve those legal issues, Biegalski must rely on the contention that all requests for 

declarations in any way relating to the Utilities Tax necessarily arise from the same 

"nucleus of operative fact".  It does so by defining the "nucleus of operative fact" as 
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consisting of only two identical facts: (1) "the Tribe uses utilities, including 

electricity, on its Tribal Land"; and (2) "Florida imposes a Utilities Tax on the 

utilities services provided to the Tribe". [AB 5]7 These facts alone could never 

constitute a "nucleus of operative fact".  

To arise from the same "nucleus of operative fact", the claims must rely on 

identical facts that relate to the same discrete transaction, event, period, or contract. 

"Claims are part of the same cause of action when they arise out of the same 

transaction or series of transactions." In re Justice Oaks II, Ltd., 898 F.2d 1544, 1551 

(11th Cir. 1990) (citing Restatement (Second) of Judgments § 24 (1982)). A court 

"must look to the factual issues to be resolved [in the second cause of action], and 

compare them with the issues explored in the first cause of action." Citibank, N.A. 

v. Data Lease Financial Corp., 904 F.2d 1498, 1503 (11th Cir. 1990) (citing S.E.L. 

Maduro v. M/V Antonio De Gastaneta, 833 F.2d 1477, 1482 (11th Cir. 1987)); see 

also Ragsdale v. Rubbermaid, Inc., 193 F.3d 1235, 1239 (11th Cir. 1999). "The 

underlying core of facts must be the same in both proceedings. . . . The issue is . . . 

whether the same facts are involved in both cases. . . ". Kaiser, 244 F.3d at 1301 

(quoting In re Baudoin, 981 F.2d 736, 743 (5th Cir. 1993)).  "The now-accepted test 

7 Even if the "nucleus of operative fact" were defined as consisting of only these two 
facts, the Tribe's request for a declaration in Seminole II would not be precluded 
because the same request was made in Seminole I. The district court and this Court 
simply refrained from resolving it. The doctrine of claim preclusion does not bar 
claims that the court refrained from resolving on the merits in the prior proceeding.
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in preclusion law for determining whether two suits involve the same claim or cause 

of action depends on the factual overlap, barring 'claims arising from the same 

transaction.'" U.S v. Tohono O'Odham Nation, 563 U.S. 307, 316 (2011) (citing 

Kremer v. Chemical Constr. Corp., 456 U.S. 461, 482, n.22 (1982); Restatement 

(Second) of Judgments § 24 (1980)).   

The facts Biegalski relies upon do not relate to the same transaction, event, 

period, or contract. Also, the identical facts must be the facts that establish or sustain 

the cause of action. See, Tohono O'Odham Nation, 563 U.S. at 315-18. The facts 

Biegalski relies upon do not establish or sustain any cause of action.   

If the facts that the Tribe uses electricity and the State taxes electricity were 

enough to constitute a "nucleus of operative fact", every claim the Tribe ever has 

with respect to the Utilities Tax would be barred. If, for example, the Tribe begins 

conducting an activity in ten, fifty, or one hundred years that it contends to be 

exclusively and pervasively regulated by federal law, it would be precluded from 

requesting a declaration that the application of Utilities Tax to electricity used to 

conduct that activity is preempted, because such a request would necessarily arise 

from this same "nucleus of operative fact" as Biegalski defines it.  

Similarly, if the Tribe and Biegalski ever disagreed on how much electricity 

was used to conduct an activity that is exclusively and pervasively regulated by 

federal law, such as education, they would be barred from litigating that dispute in 
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state court because the claim would necessarily arise from this same "nucleus of 

operative fact" as Biegalski defines it. Clearly, a "nucleus of operative fact" must 

relate to a discrete transaction, event, period, or contract. 

Biegalski contends that this Court expressly rejected the requirement that the 

identical facts relate to the same transaction in Borrero v. United Healthcare of New 

York, 610 F.3d 1296 (11th Cir. 2010) [AB at 30], but it did not. In Borrero, this Court 

said "our circuit has used a variety of labels to describe the methods by which we 

judge the similarity of two causes of action", noting that in Kaiser Aerospace and 

Electronics Corp. v. Teledyne Industries, Inc. (In re: Piper Aircraft Corp.), 244 F.3d 

1289, 1296 (11th Cir. 2001), this Court held claims to be the same "when they arise 

out of the same transaction or series of transactions". 610 F.3d at 1308. "Nothing in 

our jurisprudence suggests that any meaningful analytical difference derives from 

the label we affix to the method of comparison." Id. "We have occasionally 

expressed our approval of the Restatement formulation [which prescribes the 

"transactional approach"], though we have never formally adopted it as an exclusive 

comparative framework". Id. (emphasis added) (citing Ragsdale, 193 F.3d at 1239 

n.8; Isr. Disc. Bank Ltd. v. Entin, 951 F.2d 311, 315 (11th Cir. 1992) (where this 

Court said the requirement that the identical facts arise from the same “nucleus of 

operative fact" and the requirement that the identical facts "arise from the same 

transaction or series of transactions" are the same requirement)).   
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"[T]he general analytical method in our cases involves not an explicit 

transactional approach but an evaluation of any commonality in the “nucleus of 

operative facts” of the actions." Id. (citations omitted). "[A] court should compare 

the factual issues explored in the first action with the factual issues to be resolved in 

the second action". Id. at 1309 (citing Isr. Disc. Bank Ltd., 951 F.2d at 315). "Rather 

than attempting to define the 'transaction' at issue in the first case, we line up the 

former and current cases side-by-side to assess their factual similarities".  Id. (citing 

In re Atlanta Retail, 456 F.3d 1277, 1288–89 (11th Cir. 2006) ("comparing prior and 

current cases by looking 'not only at the facts that were before the [first] court, but 

also the factors which the [first] court was required ... to consider in making its 

previous decisions'"); Kaiser, 244 F.3d at 1297 ("holding that the facts at issue in the 

contested suit 'were neither raised nor litigated in the' first action"); Isr. Dis. Bank,

951 F.2d at 315 ("comparing the essential factual allegations made in the first and 

second suits")). Regardless of the label Biegalski attempts to affix to the analysis 

that is used to compare the two suits, every case in this Circuit holds that the causes 

of action are the same only if they rely on identical facts that arise from the same 

"nucleus of operative fact" or "transaction" and are essential to establish or sustain 

both claims. That requirement can never be met where the claims are for declarations 

to prospectively resolve purely legal issues. 
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Even if Borrero could be construed as rejecting the requirement that the 

identical facts relate to the same discrete transaction, event, period, or contract (it 

cannot), this Court has since embraced the requirement. In applying the "nucleus of 

operative fact" analysis in Humphrey v. U.S. Department of Homeland Security, 681 

F. App'x 797 (11th Cir. 2017), this Court applied the test prescribed in Ragsdale. In 

Ragsdale, this Court applied the "transactional approach" prescribed by Restatement 

(Second) of Judgments § 24 (2) (1980). It held that both claims grew out of a 

common "nucleus of operative fact" because they relied on facts relating to the same 

series of transactions that were closely related in time, space, and origin.  193 F.3d 

at 1240. 

Biegalski's only justification for applying claim preclusion in these 

circumstances is that, if the rule were otherwise, the Tribe "could continue re-

litigating the exact same cause of action indefinitely, as long as there were no 

disputed issues of material fact and the case involved only questions of law." [AB 

at 23] This statement exposes a fundamental misunderstanding of the doctrine of 

issue preclusion. Issue preclusion would preclude the Tribe (or Biegalski) from re-

litigating the purely legal issues of what electricity can, and cannot, be taxed by the 

State. Once resolved, those legal issues would be resolved for all time. However, 

the facts (i.e., the amount of electricity the Tribe uses to conduct any specific 

federally regulated activity) will vary from one period to the next. As the Supreme 
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Court explained in Comm'r v. Sunnen, 333 U.S. 591, 598 (1948), because the tax 

liability for each period depends on facts that are unique to that period, each tax 

period gives rise to a separate cause of action, even though issue preclusion, or 

collateral estoppel, prohibits the taxpayer from re-litigating a legal issue that is 

common to each period. 

Biegalski argues that the "declaratory judgment exception" to res judicata 

does not technically apply in this case. [AB at 14-22] Under that exception, the 

preclusive effect of a declaratory judgment is determined under the doctrine of issue 

preclusion, not claim preclusion. That is, only the matters that were actually decided 

in the prior proceeding are barred in the subsequent proceeding. However, because 

the Tribe requested an injunction in addition to the declaration in Seminole I, 

Biegalski contends that the Tribe opted for "full-blown" litigation that renders the 

"declaratory judgment exception" inapplicable. This is wrong. 

In Kaspar Wire Works, Inc. v. Leco Engineering and Machine, Inc., 575 F.2d 

530, 537 (5th Cir. 1978), the court explained that the exception might be 

inappropriate in cases seeking coercive relief because granting that relief would 

require the court to resolve "all questions of duty and breach that would have arisen 

in a claim brought by the defendant against the plaintiff in a conventional suit".  That 

would require the court to determine all of the same facts it would have to determine 

in "full-blown" litigation.  A declaratory judgment, on the other hand, in and of itself, 
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would not entitle either party to collect any amount from the other. Further 

proceedings are required before money changes hands. When the court resolves all 

factual issues relating to a parties right to damages or other coercive relief, the 

plaintiff should be required to assert in the same suit all claims that arise from the 

same "nucleus of operative fact".  

However, when Biegalski contends that the Tribe opted for "full-blown" 

litigation, he ignores the unique nature of this litigation. The Tribe cannot engage in 

"full-blown" litigation with Biegalski. Biegalski's sovereign immunity under the 

Eleventh Amendment prohibits that type of litigation. Even to sue for a declaration, 

the Tribe had to qualify for the limited exception recognized in Ex Parte Young, 209 

U.S. 123 (1908). That narrow exception does not permit a suit for damages. It 

permits only prospective declaratory and injunctive relief.  

28 U.S.C. § 1341 generally prohibits suits for injunctions to enjoin the 

assessment and collection of taxes.8 However, for Indian tribes challenging the 

constitutionality of a state tax scheme, 28 U.S.C. § 1362 has been held to supersede 

the Tax Injunction Act of 28 U.S.C. § 1341. See Moe v. Confederated Salish & 

Kootenai Tribes, 425 U.S. 463 (1976). However, the injunctions permitted by  

8 Section 1341 provides: "The district courts shall not enjoin, suspend or restrain the 
assessment, levy or collection of any tax under State law where a plain, speedy and 
efficient remedy may be had in the courts of such State." If there are procedures for 
litigating tax refund claims in state court, a plain, speedy, and efficient remedy is 
available.  
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28 U.S.C. § 1362 are limited to enjoining the state from violating the Indian tribe's 

constitutional rights—an obligation to which the State is already subject. By its 

nature, the injunction permitted under 28 U.S.C. § 1362 does not require or permit 

the resolution of any factual issues. It does not, and could not, convert the Tribe's 

declaratory action into "full-blown" litigation as Biegalski contends.  

None of the cases Biegalski relies upon involve the special type of injunction 

that is permitted under 28 U.S.C. § 1362. In each case, the court had to resolve "all 

questions of duty and breach that would have arisen in a claim brought by the 

defendant against the plaintiff in a conventional suit". See, Kaspar, 575 F.2d at 537. 

Resolving those questions necessarily required that a myriad of factual issues be 

resolved.   

In any event, it is not necessary to determine whether the "declaratory 

judgment exception" applies in this case. The district court did not issue a declaratory 

judgment in Seminole I. It refused to issue one. Further, declarations that 

prospectively resolve purely legal issues preclude only those matters that were 

actually decided in the prior proceeding. The preclusive effect of such declarations 

does not extend to matters that were not resolved on the merits in the prior 

proceeding because they never arise from the same "nucleus of operative fact" as a 

claim that was resolved on the merits.   
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III. APPLYING THE DOCTRINE OF CLAIM PRECLUSION TO BAR A 
REQUEST FOR A DECLARATION TO RESOLVE THE SAME 
PURELY LEGAL ISSUES THE DISTRICT COURT REFUSED TO 
RESOLVE IS MANIFESTLY UNJUST. 

Biegalski contends that following Federated Department Stores, Inc. v. 

Moitie, 452 U.S. 394 (1981), the application of the doctrine res judicata is strictly 

mechanical, even when its application would result in manifest injustice. [AB at 36-

41] Here, the issue is academic, since the doctrine does not apply to a claim that the 

court expressly refrained from resolving in the prior proceeding. However, the 

contention that the application of the doctrine is strictly mechanical was soundly 

rejected by this Court in Maldonado v. U.S. Atty. Gen., 664 F. 3d 1369, 1375 (11th

Cir. 2011):  

[The doctrine's] application is not strictly mechanical. Rather, we have 
recognized that our courts have some leeway in deciding whether or not 
res judicata bars a subsequent suit. See, e.g., Moch v. E. Baton Rouge 
Parish Sch. Bd., 548 F.2d 594, 598 (5th Cir. 1977) ( "We are unwilling 
to hold ... that [the doctrine of res judicata] constitute[s] an absolute 
from which we must never stray, even when a mechanical application 
would result in manifest injustice. Rather, we believe that the 
occasional adoption of an exception to the finality rule when public 
policy so demands does not undermine its general effectiveness.") 

The purpose of the doctrine of res judicata is to assure that a party's right to a 

"full and fair opportunity to litigate protects [its] adversaries from the expense and 

vexation attending multiple lawsuits, conserves judicial resources, and fosters 

reliance on judicial action by minimizing the possibility of inconsistent decisions." 

Montana v. United States, 99 S.Ct. 970 (1979). While the doctrine of res judicata is 
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intended to shield a party from redundant lawsuits, Biegalski attempts to use it here 

as a sword to forever deny the Tribe its right to an adjudication of its fundamental 

constitutional rights. Biegalski's argument undermines the purposes of the doctrine 

by denying the Tribe its full and fair right to due process. 

It is undisputed that the Tribe requested a declaration in Seminole I that the 

federal regulation of various specific activities is exclusive and pervasive and 

therefore preempts the application of Utilities Tax to electricity the Tribe uses to 

conduct the activity. Both the district court and this Court expressly refrained from 

addressing those legal issues after acknowledging the Tribe's right to re-assert a 

request for a declaration to resolve those same issues in a subsequent proceeding. 

When the Tribe attempted to do exactly that, the district court held that the claim 

was precluded—not just with respect to a particular period, but forever. As a result, 

no court has ever determined what electricity can, and cannot, be taxed by the State, 

and, unless the district court's decision is reversed, no court ever will. The Tribe will 

be forever required to pay Utilities Tax on electricity it uses to conduct activities that 

are exclusively and pervasively regulated by federal law, all in violation of its 

fundamental constitutional rights. It is difficult to imagine a more egregious example 

of manifest injustice.  
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CONCLUSION 

WHEREFORE, for the reasons stated in the Tribe's Initial Brief and this Reply 

Brief, the Tribe respectfully contends that this Court should reverse the district 

court's order dismissing the Tribe's claim, and the Judgment entered in respect 

thereto, and remand this case to the district court with instructions to resolve the 

purely legal issues framed by the Tribe's Complaint.  
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