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SUMMARY OF THE ARGUMENT 

Boiled down to its essence, the District Court’s decision holds that the 

National Historic Preservation Act (“NHPA”) leaves a required consulting party 

with no adequate remedy for an obvious breach of a programmatic agreement which 

had been committed to and freely entered into by all of the consulting parties.1 While 

it might be argued that private citizens may not be entitled to bring a private right of 

action to enforce certain provisions of the NHPA, it defies logic that Congress would 

specifically provide, within the NHPA, for successful litigants to be awarded 

attorney’s fees in any civil action under the statute, but, simultaneously provide that 

no person or entity can bring an enforcement action under the NHPA but must, 

instead, file any such action under the Administrative Procedures Act (“APA”). See 

Summit Inv. & Dev. Corp. v. Leroux, 69 F.3d 608, 610 (1st Cir. 1995) (“‘Literal’ 

interpretations which lead to absurd results are to be avoided.”). If Congress intended 

that to be the case it could have very easily said so in the statute. See 42 U.S.C. § 

1988(b) (detailing specific code sections for which attorney’s fees are available for 

a prevailing party). 

Moreover, the breach of the subject programmatic agreement (“PA” or 

“Agreement”) happened when the undertaking (here, extensive highway 

                                                           
1 The NIT was not merely “invited” to be a consulting party but was required to be 
a consulting party pursuant to 36 C.F.R. § 800.2(c)(2)(ii). 
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construction) had substantially progressed to the point where the requirement of 

“final agency action” has essentially been rendered moot. Finally, even if the NHPA 

can be construed as providing no private right of action for anyone and that 

administrative remedies have not yet been exhausted under the APA, the District 

Court still maintains jurisdiction pursuant to 28 U.S.C. § 1362. 

When the Narragansett Indian Tribe (“NIT” or “Tribe”), through its Historic 

Preservation Office, signed the PA with the State of Rhode Island and the United 

States, it expected the terms of the PA would be fully enforceable against all 

signatories. Accordingly, when highway construction began prior to the mitigation 

properties being conveyed to the Tribe, the NIT was not overly concerned. Each of 

the signatories to the PA had already ratified all of its terms and the NIT fully 

expected that all parties would continue, in good faith, to be governed by those terms. 

After detrimentally relying upon the terms of the PA, the Tribe has now been 

maneuvered into a situation wherein this project, funded mostly with federal dollars, 

has broken ground on and through these historical sites and significant highway 

construction has already commenced. The other parties to the PA are essentially 

arguing to this Court that the PA, for all intents and purposes, is meaningless and 

therefore can be breached and terminated without any consequences whenever a 

party regrets not negotiating for a certain term but can proceed ahead, anyway, with 

construction.  
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ARGUMENT 

The real reason for the breach of this Agreement is due solely to the Rhode 

Island Department of Transportation’s and the Rhode Island Historical Preservation 

& Heritage Commission’s (collectively, “State Defendants”) insistence, after the PA 

was executed, that the NIT must also waive its sovereign immunity and affirmatively 

consent to the criminal and civil jurisdiction of the State of Rhode Island on the 

Providence Boys Club – Camp Davis property and the Chief Sachem Night Hawk 

property, both of which are adjacent or in close proximity to, the NIT’s Trust Lands.2 

These post-agreement demands were never negotiated by the parties when they were 

at the table and all committed that the properties to be conveyed as mitigation would 

be transferred with “[a]ppropiate covenants that preserve the property and its cultural 

resources in perpetuity . . . included in the deed.” The State Defendants’ recent 

assertion in their response brief that the NIT has refused to accept these enforceable 

covenants to preserve the properties is patently untrue. See State Defendants’ Br. at 

                                                           
2 Clarifying footnote 4 of the District Court decision, App’x 14, the additional terms 
sought to be imposed by the State Defendants applied to both the Providence Boys 
Club – Camp Davis property and the Chief Sachem Night Hawk property. Despite 
the fact that the additional terms were not applicable to the third property, the Salt 
Pond Archaeological Preserve, no joint memorandum of agreement was ever 
executed by the parties with respect to the Salt Pond Archaeological Preserve. 
Accordingly, the State Defendants now own three pieces of property that 
indisputably hold significant cultural and historical significance to the NIT, all while 
the State Defendants have endeavored forth with construction of the undertaking that 
was to be governed by the PA. 
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6.3 In fact, the NIT willingly confirmed these preservation terms when signing the 

PA and stands ready to accept the transfer of the properties with the specific 

covenants that preserve the properties and their cultural resources in perpetuity. One 

must posit that if the State Defendants should now consider selling the Providence 

Boys Club – Camp Davis property or the Chief Sachem Night Hawk property to a 

third party, perhaps to assist in stemming its current budget woes, whether any 

enforceable preservation covenants will run with these properties or whether the 

State would insist that any third party buyer must stipulate in the deeds that the civil 

and criminal laws of Rhode Island apply to those lands.  

The NIT should not now be strong-armed into specifically waiving its 

sovereign immunity and be coerced into affirmatively subjecting these properties to 

the criminal and civil jurisdiction of the State of Rhode Island when the parties 

carefully negotiated and voluntarily signed the PA, and the State Defendants never 

indicated during that time that any jurisdictional clauses were necessary. As the 

                                                           
3 Furthermore, the State Defendants’ recitation of the relationship between the State 
of Rhode Island and the NIT appears to be disjointed. The JMOU and Settlement 
Act have no bearing on the properties at issue here. Had the State wished, it could 
have specifically negotiated for the transfer of the properties to be subject to the 
JMOU and Settlement Act when the PA was being drafted; it did not do so. The 
State Defendants’ narration of this history between the NIT and the State of Rhode 
Island is nothing more than a one sided version of the history of State-Tribal dealings 
with no bearing on the matter before the Court. If State-Tribal history is going to be 
revisited here, it should be noted that the NIT has done nothing but preserve and 
protect its Trust lands since the Settlement Act was passed. 
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District Court recognized, “[b]oth the FHWA and the ACHP concluded that the 

requirement by RIDOT that the tribe waive its sovereign immunity in order to 

receive this land was not a requirement of the PA[.]” App’x 14.   

Unfortunately, the NIT has now been placed at this crossroad due to the 

State’s post-agreement insistence on adding terms that were never negotiated and 

were never part of the original agreement between the parties. That is the sole reason 

the State Defendants sought to terminate the PA and it is disingenuous to assert 

otherwise. Now, since the shovels have already been in the ground and the NIT stood 

by relying in good faith upon the terms of the PA, the NIT as a recognized separate 

sovereign government, seeks enforcement of the agreement. To rule otherwise 

would allow the State Defendants, under cover of its “no private right of action” 

argument, to plow into historic grounds, construct a highway using mostly federal 

funds, and then disavow the PA while leaving the NIT with no effective remedy. 

The NIT simply seeks to enforce the original terms of the Agreement. The 

specific terms provide that it may be “terminate[d] for cause . . . .” App’x 38. 

However, the termination of the PA, here, was without cause as the NIT was always 

willing to accept the properties with the preservation covenants that were originally 

negotiated and set forth in the Agreement. It was the State Defendants’ unilateral 

insistence on additional terms after the PA was executed and which were adverse to 

the NIT that has caused this impasse. To accept the Defendants’ position will 

Case: 17-1951     Document: 00117274417     Page: 8      Date Filed: 04/05/2018      Entry ID: 6161543



8 
 
4849-8416-1377, v. 1 

essentially render all NHPA programmatic agreements not worth the paper they are 

printed on and leaves government entities free to breach these agreements without 

any substantive ramifications or consequences. 

The decision of the District Court—that the NHPA does not provide for any 

private right of action—short-circuits the NIT’s ability to challenge the termination, 

without cause, and leaves the NIT without any adequate remedy to enforce the PA’s 

terms after the Tribe has relied, to its detriment, on the terms of the Agreement. At 

the very least, the NHPA should allow an enforcement action to proceed when terms 

of a fully executed programmatic agreement between three separate sovereigns is 

violated by one of those sovereigns without cause. See Tyler v. Cuomo, 236 F.3d 

1124, 1135 (9th Cir. 2000) (permitting breach of contract action to proceed when 

breach was of a memorandum of agreement entered into pursuant to the NHPA).  

While the State and Federal Defendants cite cases holding that a private right 

of action under the National Environmental Policy Act (“NEPA”) cannot be 

maintained and is therefore controlling precedent in this case, there are significant 

differences between NEPA and the NHPA such that the lack of a private right of 

action within NEPA does not automatically foreclose a separate right of action under 

the NHPA. Logic dictates that a right of action should exist pursuant to the NHPA 

for blatant violations of a fully executed PA which was entered into after extensive 

consultation required by statute and federal regulations when, in contrast, NEPA 
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does not require any such non-federal party consultation. Compare 36 C.F.R. § 

800.2(c) with 40 C.F.R. § 1503.1 To find that NEPA decisions summarily foreclose 

any enforcement action under the NHPA would severely undercut the purposes and 

intent of the NHPA consultation requirements.  

Furthermore, this is not an action brought by a “private individual” to enforce 

a particular section of the NHPA. It is brought by a sovereign Indian Tribe which 

enjoys a unique trust relationship with the Federal Government.4 As a recognized 

sovereign and “consulting party” within the NHPA, the NIT should have standing 

to maintain this action. Clearly, the Federal Defendants are signatories to the PA and 

the provider of most of the funding for the undertaking and as such, are indispensable 

parties to this action. See Acton Co. of Mass. v. Bachman Foods, Inc., 668 F.2d 76, 

81-82 (1st Cir. 1982). Moreover, the Federal Defendants have an inviolable trust 

obligation to the NIT, see Seminole Nation v. United States, 316 U.S. 286 (1942), 

                                                           
4 Article I, section 8 of the U.S. Constitution also specifically provides that Congress 
has the power and authority “[t]o regulate Commerce with foreign Nations, and 
among the several States, and with the Indian Tribes; . . .” U.S. Const. art. I, § 8. 
(emphasis added). In 2004, the President, in a memorandum for the Heads of 
Executive Departments and Agencies again recognized that “The United States has 
a unique legal and political relationship with Indian tribes . . . as provided in the 
Constitution of the United States, treaties, and Federal statutes. . . . I reiterated my 
Administration’s adherence to a government-to-government relationship and 
support for tribal sovereignty and self-determination earlier this year in Executive 
Order 13336, entitled American Indian and Alaska Native Education.” See 
Memorandum on Government-to-Government Relationship With Tribal 
Governments, (Sept. 23, 2004). 

Case: 17-1951     Document: 00117274417     Page: 10      Date Filed: 04/05/2018      Entry ID: 6161543



10 
 
4849-8416-1377, v. 1 

and thus their actions are to be “judged by the most exacting fiduciary standards.” 

Id. at 297. Here, the Federal Defendants assisted with mediation efforts between the 

NIT and the State Defendants to effectuate the transfer of the properties; however, 

the fulfillment of the Federal Government’s trust responsibilities remains an ongoing 

obligation, and certainly one that could support a claim by the NIT against the 

Federal Defendants should they fail in their trust responsibilities. 

Both the State Defendants and the Federal Defendants assert that no final 

agency action has yet occurred and therefore no action, even pursuant to the APA, 

can be maintained at this juncture. However, the reality is that any final agency 

action has been rendered meaningless as a significant portion of the undertaking 

which the PA governed has already been completed. The PA specifically provided 

for:  

“(1) construction of the new Providence Viaduct Bridge No. 578 
structure to carry southbound traffic on Interstate 95 (I-95) over the 
Woonasquatucket River, Amtrak right-of-way and city streets, said 
bridge to be constructed west of the existing bridge structure carrying 
southbound I-95 traffic; (2) the replacement of the existing Providence 
Viaduct Bridge No. 578 structure that carries northbound I-95 traffic 
with a new structure; said new structure to be built in the location of the 
existing northbound structure; (3) the removal of the existing 
southbound structure; and (4) the construction and modification of the 
existing access and egress ramps and temporary bridges at the four 
corners of the existing Providence Viaduct Bridge No. 578 in order to 
facilitate the replacement of the existing bridge and construction of the 
new bridge; and (5) any subsequent transportation-related work in the 
project area funded in part or in whole by the FHWA that is 
administered in whole or in part by RIDOT[.]” App’x 34. 
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To date, the State Defendants have already completed the southbound I-95 

construction referenced above. Any historic land considerations that could and 

should have been considered prior to replacement and construction of the 

southbound lanes have now been lost. Yet, the State and Federal Defendants ask this 

Court to disregard that nearly half of the undertaking has already been completed, 

and instead, accept their contention that no “final agency action” has taken place 

because the FHWA has not issued its “final comments.” The concept that a “final 

agency action” is needed when construction has already taken place would only 

serve to allow unilateral terminations of programmatic agreements by a government 

entity without cause and further erode the consultation process and historic 

considerations that should exist within construction zones of this nature. 

 That construction has already occurred on the site illustrates better than any 

other evidence that all of the parties understood that the PA was, in essence, the final 

agreement between the parties and that they were moving ahead with the knowledge 

that they were all bound by its terms. Hopefully, RIDOT would not have started 

construction had it not considered the terms of the PA binding and enforceable. In 

considering whether the NIT’s right of action is governed by the APA, such that a 

“final agency action” is needed, the Court need only look at the new I-95 southbound 

travel lanes to appreciate that a “final agency action” has, in fact, occurred. 
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Lastly, the District Court has always had original jurisdiction over this matter 

pursuant to 28 U.S.C. § 1362, which provides for “original jurisdiction of all civil 

actions, brought by any Indian tribe or band with a governing body duly recognized 

by the Secretary of the Interior, wherein the matter in controversy arises under the 

Constitution, laws, or treaties of the United States.” Here, without question, the NIT 

is a sovereign Indian Tribe recognized by the Secretary of the Interior. Furthermore, 

the controversy arises under the laws of the United States due to the State 

Defendants’ breach of the PA, negotiated pursuant to a federal statute. Therefore, 

the NIT is not simply a “private person” seeking a private right of action. It is a 

separately recognized sovereign that entered into this PA, in good faith, with two 

other sovereign governments.  

CONCLUSION 

WHEREFORE, the Narragansett Indian Tribe acting by and through its 

Narragansett Indian Tribal Historic Preservation Office respectfully requests that 

this Honorable Court reverse the Judgment of the District Court and remand this 

matter thereto for further proceedings. 
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Respectfully submitted, 
 
NARRAGANSETT INDIAN TRIBE BY 
AND THROUGH THE NARRAGANSETT 
INDIAN TRIBAL HISTORIC 
PRESERVATION OFFICE 
 

      By its Attorneys, 
 

    /s/ William P. Devereaux     
    William P. Devereaux (#26351) 

PANNONE LOPES DEVEREAUX & 
O’GARA LLC 

    1301 Atwood Avenue, Suite 215 N 
    Johnston, RI 02919 
    (401) 824-5100 
    (401) 824-5123 (fax) 
    wdevereaux@pldolaw.com 
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