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1 

 The underlying matter is not about the Keepseagle Neutral’s decision, but about 

what the United States did prior to the submission of an application to the Neutral as 

per an agreed to contract. Notably, the United States has not denied it injecting itself 

into and overtly interfering with Mr. LaBatte’s claim process, which by the terms of 

the Keepseagle Settlement Agreement it could not do. However, the United States seeks 

to be excused from its actions to harm Mr. LaBatte and be exempt from liability for 

its breach of contract. The United States attempts to conflate two separate and 

distinct issues, one of which is irrelevant to the breach of contract claim—the Track B 

Neutral’s decision. The breach complained of is independent of any Neutral 

determination because the breach occurred prior to the submission of Mr. LaBatte’s 

application. Contrary to the United States’ proposition, there is no assumption on Mr. 

LaBatte’s part of the Track B Neutral finding Mr. LaBatte was entitled to settlement 

funds.1 He could not, as the United States overtly prevented Mr. LaBatte from 

gathering vital and necessary evidence prior to his application submission.  

I. The U.S. Court of Federal Claims has jurisdiction as the 
United States breached the underlying contract which did 
not expressly preclude money damages. 

 
Moreover, the Complaint does state a claim for a 
breach of the Settlement Agreement. 

 
 Although the elements of dismissing a complaint for failure to state a claim 

under Rule 12(b)(6) are well understood by this Court, we must supplement the legal 

                                                
1 U.S. Resp. Br. 17; 20–21 (Dec. 11, 2017). 
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principles of the United States annunciated as they appear incomplete. When 

considering a motion to dismiss brought under the Rules of Court for the Federal 

Circuit, Rule 12(b)(6), “the allegations of the complaint should be construed favorably 

to the pleader.”2 The court must inquire whether the complaint meets the 

“plausibility” standard described by the Supreme Court, that is, whether it adequately 

states a claim and provides a “showing [of] any set of facts consistent with the 

allegations in the complaint.”3 “To survive a motion to dismiss, a complaint must 

contain sufficient factual matter, accepted as true, to ‘state a claim to relief that is 

plausible on its face.’”4  

As the United States Court of Appeals for the Federal Circuit has explained: 
 

We must presume that the facts are as alleged in the 
complaint, and make all reasonable inferences in favor of 
the plaintiff. To state a claim, the complaint must allege 
facts plausibly suggesting (not merely consistent with) a 
showing of entitlement to relief. The factual allegations 
must be enough to raise a right to relief above the 
speculative level. This does not require the plaintiff to set 
out in detail the facts upon which the claim is based, but 
enough facts to state a claim to relief that is plausible on its 
face.5 
 

                                                
2Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), abrogated on other grounds by Harlow v. 
Fitzgerald, 457 U.S. 800 (1982). 
3Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 560, 563 (2007) (citations omitted). 
4Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) ((quoting Twombly, 550 U.S. at 570). 
5Cary v. United States, 552 F.3d 1373, 1376 (Fed. Cir. 2009) (citations and internal 
quotations omitted). 
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In its application, the plausibility standard has frequently been described as “context-

specific.”6 In the circumstances as described in our principal brief and below, Mr. 

LaBatte has asserted facts that support his claims. 

Nowhere does the United States direct this Court to language within the 

Settlement Agreement that specifically waives the implied duty of good faith and fair 

dealing. Instead, the United States seeks to recast Mr. LaBatte’s specific breach of 

contract claim into something that it is not: a “judicial review of the arbiter’s 

[Neutral’s] determination[ ].”7 

Mr. LaBatte is the master of his complaint. The United States can do a lot of 

things; but, it cannot recast the breach of contract claim Mr. LaBatte presented to the 

Court of Federal Claims as an “implicit” review of the Track B Neutral’s 

determination to assert lack of subject matter jurisdiction.8 As the U.S. Court of 

                                                
6 See, e.g., Iqbal, 556 U.S. at 679 (“Determining whether a complaint states a plausible 
claim for relief will...be a context-specific task that requires the reviewing court to 
draw on its judicial experience and common sense.”) (citation omitted). 
7 U.S. Resp. Br. 17. 
8 U.S. Resp. Br. 17. See e.g. Roberts v. Unimin Corp., 1:15CV00071 JLH, 2016 WL 
7106392, at *3 (E.D. Ark. Dec. 5, 2016) (“A plaintiff is the master of his complaint. 
Try as it might, Unimin, as the defendant, cannot recast the action as one for breach of 
contract, rather than one for declaratory judgment.” (Emphasis added)). Conerly Corp. 
v. Regions Bank, CIV.A. 08-813, 2008 WL 4975080, at *7 (E.D. La. Nov. 20, 2008) 
(“Defendants argue that plaintiffs' breach of contract claim must be dismissed 
because plaintiffs, in essence, are claiming that AmSouth/Regions guaranteed 
Beechgrove's performance and in Louisiana a contract for suretyship requires a 
writing. “‘[T]he plaintiff is the ‘master of the complaint,’” Holmes Group, Inc. v. Vornado 
Air Circulation, 535 U.S. 826, 831, 122 S.Ct. 1889, 153 L.Ed.2d 13 (2002), however, 
and plaintiffs have not brought a claim under suretyship law. Plaintiffs have sued 
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Federal Claims has acknowledged, because a plaintiff is the master of his complaint, 

“the court will address only those claims that he actually presents.”9  

As the United States seeks to recast Mr. LaBatte’s Complaint, so too does it 

seek to recast the lower court’s decision as “implicitly finding” that “the court could 

not exercise jurisdiction over his claim of breach without also subjecting the Track B 

Neutral’s determination to review.”10 First, the Neutral did not and could not make 

any determination regarding a claim for breach of contract. The U.S. Court of Federal 

Claims has exclusive jurisdiction for this size of claim. The breach claim is 

independent from the Neutral’s determination of evidence before him regardless of 

completeness of the application or lack thereof. 

Second, the Neutral could not determine the value of any relief available to Mr. 

LaBatte for the breach. That is a factor for the future to be determined by the U.S. 

court of Federal Claims. Mr. LaBatte’s monetary amount for damages provided in the 

Complaint is immaterial.11 Mr. LaBatte could have asserted an amount of $1.00 and 

the United States would have still construed the breach of contract claim as seeking to 

“implicitly” review the Neutral’s determination. Contrary to the United States’ 

unsubstantiated propositions, Mr. LaBatte has not presumed the incomplete drafts of 

                                                                                                                                                       
defendants for breach of an oral contract and have alleged facts stating a claim for 
breach of contract. The lack of a writing is of no significance.”). 
9 Mients v. U.S., 50 Fed. Cl. 665, 671 (Fed. Cl. 2001). 
10 U.S. Resp. Br. 17 (emphasis omitted). 
11 Compare id. 20 (“By asking for the full amount of damages sought in the settlement 
process, Mr. LaBatte necessarily asks the Court to void the Track B Neutral’s 
determination….”). 
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declarations submitted to the Neutral, had they been executed, would have resulted in 

an award under the Keepseagle Settlement Agreement.12 To the contrary, it is literally 

impossible to know the result had completed declarations been executed because of the 

United States’ claim process interference preventing Mr. LaBatte from gathering 

evidence—again, the interference of which the United States does not deny. The 

determination of the Neutral is not the issue: the separate and distinct claim of breach 

of contract is directed to the actions of the United States prior to the submission of Mr. 

LaBatte’s application. 

The underlying complaint amply alleges a breach of contract claim against the 

United States:  

As in any claim for breach of contract, in order to recover 
here, plaintiff must establish that: (i) a valid contract existed 
between him and the government; (ii) the contract gave rise 
to duties or obligations; (iii) the government breached 
those duties or obligations; and (iv) the breach resulted in 
damages.13  

There is no disagreement that the Keepseagle Settlement Agreement is a valid 

contract.14 Besides the implied good faith and fair dealing doctrine alleged in Mr. 

LaBatte’s Complaint, the Agreement also expresses specific duties and obligations on 

the part of the United States: “the Secretary and/or the United States shall have no 

                                                
12 Id. 18. 
13 Stovall v. U.S., 94 Fed. Cl. 336, 345 (Fed. Cl. 2010) (citations omitted). 
14 See U.S. Resp. Br. 4. 
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role in the Non-Judicial Claims Process.”15 As alleged, because the United States 

overtly interfered and injected itself with Mr. LaBatte’s claims process before his 

application submission—to purposefully avoid liability—the United States violated 

the implied duty of good faith and fair dealing. Notably, the United States does not 

dispute the principle of good faith and fair dealing applies to the Keepseagle Settlement 

Agreement.16 

II. The Keepseagle Settlement Agreement is a money-
mandating contract when the government breached the 
contract when it intentionally sought to prevent 
compensation for past discriminatory acts. 

 
There is nothing in the Keepseagle Settlement Agreement that precludes filing a 

breach of contract claim against the United States. This assertion has not been 

disputed by the United States.17 The United States merely presents an argument that is 

irrelevant: that “by the text of the Settlement Agreement…claims determinations by 

the arbiters were final and non-reviewable by any court.”18 This assertion does not 

apply to this case. Moreover, its argument that “there is no indication that the 

Settlement Agreement contemplates a right to money damages in the event of a 

breach” flies in the face of this Court’s precedent. In a breach of contract case, “the 

money-mandating requirement for Tucker Act jurisdiction normally is satisfied by the 

presumption that money damages are available for breach of contract, with no further 

                                                
15 Settlement Agmt § IX, A.10, Appx111.  
16 U.S. Resp. Br. 26–27. 
17 LaBatte Princ. Br. 22; compare U.S. Resp. Br. 15–16. 
18 U.S. Resp. Br. 16 (emphasis omitted). 
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inquiry being necessary.”19 A “well-pleaded allegation” of an express or implied-in-fact 

contract “is sufficient to overcome challenges to jurisdiction.”20 

The United States’ reliance upon Holmes v. United States21 as an argument 

precluding the U.S. Court of Federal Claims from jurisdiction over Mr. LaBatte’s 

breach of contract claim under the Tucker Act is without merit.22 In Holmes, this 

Court found jurisdiction under the Tucker Act because the settlement agreements at 

issue “inherently related to monetary compensation through (sic) relationship to Mr. 

Holmes future employment.”23 Here, the Keepseagle Settlement Agreement inherently 

related to monetary compensation through a claims process concerning damages for 

the government’s past discriminatory acts. No one anticipated the government’s overt 

acts to prevent Mr. LaBatte from gathering evidence for filing his claim. Gathering the 

necessary evidence was part of the claims process as the Settlement Agreement required. 

Notably, the Holmes court ruled that “there is no language in the agreements 

indicating that the parties did not intend for money damages to be available in the 

event of breach.”24 Likewise, no such language can be found in the Keepseagle 

Settlement Agreement preventing Mr. LaBatte from obtaining monetary relief for the 

government’s breach. 

                                                
19 Holmes v. United States, 657 F.3d 1303, 1314 (Fed. Cir. 2011). 
20 Trauma Serv. Grp., Inc. v. United States, 104 F.3d 1321, 1325 (Fed. Cir. 1997).  
21 Holmes v. United States, 657 F.3d 1303 (Fed. Cir. 2011). 
22 U.S. Resp. Br. 22. 
23 Holmes, 657 F.3d at 1316. 
24 Id.  

Case: 17-2396      Document: 32     Page: 13     Filed: 01/05/2018



8 

The United States argues that the Agreement only provided for Mr. LaBatte 

“with the right to have [his] claim[ ] adjudicated by the neutral arbiter.”25 This is not 

true. 

 To briefly reiterate our argument found in our principal brief,26 “[t]he duty of 

good faith and fair dealing is inherent in every contract.”27 The covenant “imposes on 

a party ... the duty ... to do everything that the contract presupposes should be done 

by a party to accomplish the contract's purpose.”28 Here, the United States had a duty 

not to interfere with Mr. LaBatte’s claims process. Hence, this duty required the 

government not to interfere with another party's rights under the contract—Mr. 

LaBatte’s right to gather all evidence to support his proof of discrimination to be 

presented to the Neutral under the Track B process of the Settlement Agreement.29 

The United States is not treated “special” as the covenant applies to the United States 

as the covenant would apply to any other party.30 

In other words, a party must not “act so as to destroy the reasonable 

expectations of the other party regarding the fruits of the contract.”31 Thus, the 

government may be liable for damages when the government's action is “specifically 

                                                
25 U.S. Resp. Br. 23. 
26 See LaBatte Princ. Br. 23–24. 
27 Precision Pine & Timber, Inc. v. United States, 596 F.3d 817, 828 (Fed. Cir. 2010) (citing 
Restatement (Second) of Contracts § 205 (1981)). 
28 Stockton E. Water Dist. v. United States, 583 F.3d 1344, 1365 (Fed. Cir. 2009) (quoting 
30 Richard A. Lord, Williston on Contracts § 77.10 (4th ed. 1999)). 
29 Restatement (Second) of Contracts § 205 at cmt. d. 
30 First Nationwide Bank v. United States, 431 F.3d 1342, 1349 (Fed. Cir. 2005). 
31 Centex Corp. v. U.S., 395 F.3d 1283, 1304 (Fed. Cir. 2005). 
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designed to reappropriate the benefits the other party expected to obtain from the 

transaction, thereby abrogating the government's obligations under the contract.”32 

“Although the implied covenant of good faith and fair dealing cannot be used to 

expand a party's contractual duties beyond those in its express contract, the object of 

the contract is presumed to be subject to the covenant of good faith and fair dealing 

and the exact prohibited conduct need not be expressed.”33 

 Here, the United States established a settlement fund for the acknowledged 

discriminatory acts of the United States Department of Agriculture. Claimants were 

entitled to direct payments from the established fund pending affirmation of a Neutral 

under the Agreement’s Track B process. Certain evidence was mandatory to complete 

the application for the ensuing claim. The United States had an affirmative duty not to 

participate in the claims process. Here, the government overtly prevented Mr. LaBatte 

from obtaining required evidence the United States knew was available for Mr. 

LaBatte to present to complete his application. The sufficiency of the evidence before 

the Neutral is not an issue before this Court. The issue is whether the government 

may interfere with the gathering of evidence before the claim’s submission. Such 

interference by the government foreseeably cause Mr. LaBatte’s filing an application 

with incomplete evidence. The government denied Mr. LaBatte the benefit of 

applying without government interference with all known and otherwise available 

                                                
32 Precision Pine, 596 F.3d at 829 (citing Centex, 395 F.3d at 1311). 
33 Rivera Agredano v. United States, 70 Fed. Cl. 564, 574 (2006) (citing Centex, 395 F.3d at 
1306). 
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evidence which is a reasonable expectation as a fruit of the underlying Settlement 

Agreement.  

 The United States argues that “[b]ecause those determinations [of the Neutral] 

are discretionary and not subject to review, the agreement is not a money-mandating 

contract”34 and cites to Rick’s Mushroom Service, Inc. v. United States35 in support of that 

proposition; but, the case is inapposite. There, the lower court found that the cost-

sharing agreement did not provide a substantive right to recover money damages 

because the plaintiff did not “point to” a provision of its “cost-share agreement” that 

was breached but alleged only an implied-in-fact indemnity, and consequently 

dismissed the action.36  

 Mr. LaBatte specifically identified the provisions the United States violated 

under the Keepseagle Settlement Agreement and identified the implied duty of good 

faith and fair dealing embodied within the contract. 

III. Mr. Hawkins, Mr. LaBatte’s former tribal chairman, and Mr. 
Lake are not precluded from submitting a declaration in 
support of Mr. LaBatte’s claim. 

 The United States does not contest that Mr. Hawkins could testify as a private 

citizen even if employed as a federal employee.37 The government simply reiterates 

that the definitional terms of the Settlement Agreement as sufficient to suggest its 

                                                
34 U.S. Resp. Br. 23. 
35 Rick’s Mushroom Service, Inc. v. United States, 521 F.3d 1338, 1343 (Fed. Cir. 2008). 
36 See id. 
37 LaBatte Princ. Br. 26–27. 
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breach of good faith and fair dealing by its overt interference with Mr. LaBatte’s 

claims process immunizes the government from liability. That being said, it is not 

contradictory of the Settlement Agreement’s terms. The “United States” is defined as 

including its “employees”38; the United States is to have “no role in the Non-Judicial 

Claims Process.”39 Nowhere does it preclude the testimony of private citizens—even 

if employed by the federal government. Notably, as mentioned in our principal brief, 

the testimony by Mr. Hawkins regarding the discriminatory acts of the United States 

Department of Agriculture were exclusively obtained as a private citizen as Mr. 

LaBatte’s tribal chair. Likewise, his testimony would be that of a private citizen.40 

 The United States also argues that the submitted draft declarations were 

sufficient and as “offers of proof” provided the alternative basis for the Neutral’s 

determination. However, the underlying action is not about the Neutral’s 

determination. The breach of contract claims assert wrongdoing by the United States. 

In particular, the United States violated the principle of good faith and fair dealing 

when it prevented Mr. LaBatte from obtaining evidence prior to his application 

submission.  

                                                
38 Settlement Agmt. § II.BBB; Appx101. 
39 Id. § IX.A.10; Appx111. 
40 While the draft declarations expressed Mr. Hawkins’s and Mr. Lake’s current 
employment, which were facts, because they were drafts (and templates if one 
compares the language of both drafts), the balance of the factual assertions were yet 
to come. The United States does not suggest, it is hoped, that Mr. Kaardal, as counsel 
of record, in his own declaration providing an explanation for the draft declarations 
made any misrepresentation to the lower court. He did not. 
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CONCLUSION 

The Appellant Timothy LaBatte is not pursuing a reversal of the Track B Neutral’s 

decision under the Keepseagle Settlement Agreement. He does not seek to change the 

text of the parties respective contractual obligations. But, that does not preclude 

pursuing the United States for the underlying breach of contract claims. The implied 

duty of good fair and fair dealing attaches to every contract involving the United 

States. Interfering with Mr. LaBatte’s claims process by prohibiting evidence through 

declarations in which the United States was to play no role violated the implied duty 

of good faith and fair dealing. 

Thus, the claims asserted remain valid under the law. The U.S. Court of Federal 

Claims should have retained subject matter jurisdiction. Moreover, the underlying 

Complaint supports the claims asserted and should not be dismissed under Rule 

12(b)(6). Therefore, Mr. LaBatte requests this Court to reverse the U.S. Court of 

Federal Claims order dismissing his complaint for lack of subject matter jurisdiction.  

Dated: January 5, 2018   /s/Erick G. Kaardal    
Erick G. Kaardal (MN 229647) 
Mohrman, Kaardal & Erickson, P.A. 
150 South Fifth Street, Suite 3100 
Minneapolis, Minnesota  55402 
Telephone: (612) 341-1074 
Direct: (612) 465-0927 
Facsimile:  (612) 341-1076 
Email: kaardal@mklaw.com 
Attorney for Plaintiff-Appellant  
Timothy LaBatte 
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