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SUMMARY AND REQUEST FOR ORAL ARGUMENT 

Case 18-1824 is an appeal by officers of the District Court of the Three 

Affiliated Tribes of the Fort Berthold Reservation, in their official capacity, to 

protect important sovereign rights and to protect the respect which the federal courts 

are required to show to tribal judicial bodies. 

The lower court committed reversible error when it denied the tribal officers’ 

motions to dismiss under Federal Rule of Civil Procedure 12(b)(1), (6), and (7).  Its 

decision violated tribal sovereign immunity and dispositive Supreme Court cases 

requiring exhaustion of tribal court remedies.  E.g., Iowa Mutual Ins. Co. v. 

LaPlante, 480 U.S. 9 (1987).  The lower court further erred by denying the tribal 

officers’ Rule 12 motions while simultaneously refusing to rule on issues raised in 

that motion.  The lower court further erred by granting a preliminary injunction in a 

case in which all four factors weighed against an injunction.  Most egregiously, the 

lower court effectively overturned the seminal Supreme Court’s decision in Montana 

v. United States, 450 U.S. 544 (1981).   

Case 18-1824 presents issues of the utmost importance to the MHA Nation 

and to other tribes.  MHA Judicial Officers therefore respectfully request oral 

argument with 15 minutes allocated to the MHA Judicial Officers for case 18-1824, 

and such other time allocated to other parties and to the related appeal (case 18-

1856) as the Court determines appropriate.   
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JURISDICTIONAL STATEMENT 

For reasons discussed in detail in the body of this brief, the District Court 

lacked jurisdiction over this pre-exhaustion suit against tribal officers who have not 

participated as judicial officers in the tribal court proceeding.  There was not yet a 

case or controversy and there was no applicable waiver of tribal sovereign immunity.  

Petitioners claimed jurisdiction under 28 U.S.C. § 1331 (federal question).  App. 58, 

¶9; 138, ¶9; 517, ¶7. 

The U.S. District Court for the District of North Dakota entered its Order 

Granting Plaintiffs’ Motions for Preliminary Injunction and Denying Defendants’ 

Motions to Dismiss on March 22, 2018.  Appellants timely filed their Notice of 

Appeal on April 17, 2018.  This Court has appellate jurisdiction pursuant to 28 

U.S.C. § 1291 (collateral order) and 28 U.S.C. § 1292 (a)(1) (grant of or refusal to 

modify or dissolve an injunction). 
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STATEMENT OF ISSUES 

1. The District Court Committed Reversible Error in Ruling that Tribal 
Remedies had been Exhausted. 

Apposite Authorities:  

Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9 (1987) 

Nat’l Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845 (1985) 

Duncan Energy Co. v. Three Affiliated Tribes of the Fort Berthold Reservation, 27 
F.3d 1294, 1299-1300 (8th Cir. 1994). 

2. As a Result of Appellants’ Sovereign Immunity from Suit, the District 
Court does not have Subject Matter Jurisdiction over the Appellees’ 
Federal Lawsuit. 

Apposite Authorities: 

C & L Enters., Inc. v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 532 U.S. 
411 (2001) 

Hagen v. Sisseton-Wahpeton Cmty. Coll., 205 F.3d 1040 (8th Cir. 2000) 

Baker Elec. Co-op., Inc. v. Chaske, 28 F.3d 1466, 1471 (8th Cir. 1994) 

3. The District Court Abused its Discretion in Failing to Reach the Merits of 
Appellants’ Argument that Appellees’ Lawsuit under Rule 19 of the 
Federal Rules of Civil Procedure.  

Apposite Authorities:  

Fed. R. Civ. Proc. 19 

4. The District Court’s Application of the Relevant Factors and Ultimate 
Decision to Grant Appellees’ Request for a Preliminary Injunction was 
Based on the Erroneous Legal Conclusion that the MHA Tribal Courts 
Lack Jurisdiction over the Underlying Tribal Court Lawsuit. 

Apposite Authorities:  

Plains Commerce Bank v. Long Family Land & Cattle Co., 544 U.S. 316, 327-28 
(2008) 

Montana v. United States, 450 U.S. 544 (1981) 
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STATEMENT OF THE CASE 

The Parties and the underlying contract dispute. 

Appellants in case 18-1824, hereinafter referred to as the “MHA Judicial 

Officers,” are the Chief Judge and the Clerk/Consultant of the District Court of the 

Three Affiliated Tribes of the Forth Berthold Indian Reservation (“MHA” or “MHA 

Nation”1).  Appellees are three of the nine Oil Companies that voluntarily entered 

into, and then allegedly breached, consensual mineral development contracts related 

to Indian trust land.  App. 28-36.  That Indian trust land is on the MHA Reservation.  

Id. Those contracts were entered into with the Appellants in case 18-1856 (the Burr 

Parties).  The MHA Judicial Officers were not parties to the contracts.  Appellees 

brought the MHA Judicial Officers into this case solely based upon a conclusory and 

incorrect claim that the named MHA Judicial Officers exceeded the scope of the 

authority given to them by the MHA Nation.  E.g., App. 19.  The MHA Court suit 

was assigned to MHA Pro Tem Judge Terry Pechota.  App. 278.  There is neither an 

allegation nor any evidence of any action on the case by the Tribal Judicial Officers 

who are named parties in this suit.  E.g., App. 19. 

In the mineral leases between the Burr Parties and the nine Oil Companies, 

the Oil Companies agreed to pay royalties for some of the oil and gas which they 

                                                 
1 The three Tribes are the Mandan, Hidatsa, and Arikara.  They are commonly 

referred to as the Three Affiliated Tribes, or the MHA Nation.  
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extracted from the trust lands.  The core merits issue in the Burr Parties’ suit is a 

standard contract issue:  Did the Oil Companies breach the contract by failing to 

make all of the royalty payments due, and if so, how much more money do the Oil 

Companies owe to the Burr Parties? 

More specifically, the issue requires interpretation of the contract provision 

governing royalty payments for gas that is flared, i.e. natural gas that the Oil 

Companies removed from the Burr Parties trust properties and which the Oil 

Companies choose to burn off at the well site instead of capturing and selling.  The 

trust land at issue is part of the Bakken oil field in North Dakota, and as with many 

of the wells in the Bakken, the wells at issue produced both natural gas and oil.   

MHA District Court Suit 

In 2014, the Burr Parties filed suit in the MHA District Court seeking damages 

for the alleged underpayment on flared gas.  Pro Tem Judge Terry Pechota, an 

experienced lawyer and tribal court judge, was assigned to the case.  The Burr Parties 

operative complaint is its second amended complaint, App. 28, and the claim stated 

in that complaint is purely contractual in nature.  While the primary issues are MHA 

common law contract interpretation questions, one of the alternative or cumulative 

arguments contained in that complaint (that the MHA Court might or might not need 

to reach to decide the case) is that the amount due under the contract ultimately turns 
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on the Tribe’s authority to adopt its federally approved statute governing flaring.2   

In their Second Amended Complaint, the Burr Parties allege that the Oil 

Companies underpaid royalties, and the Oil Companies deny that they underpaid.  

The Oil Companies acknowledge that they have not paid royalties on all of the 

natural gas that they removed from the Burr Parties’ lands.  In the main, the Burr 

Parties take the position that the Oil Companies have to pay royalties on all gas 

removed from the property, and the Oil Companies take the position that they only 

have to pay for the gas that they choose to sell.  The Oil Companies assert that if 

they choose to flare gas instead of sell it, no royalties are due.  The pure legal 

questions are governed by blackletter contract law.  Application of those blackletter 

legal rules to the specific facts here will likely prove to be very difficult, and the 

correct interpretation of the contract is likely between these two extremes put 

forward by the parties.   

 

                                                 
2 The argument on that one alternative ground appears to be that where the Oil 

Companies are flaring gas in violation of the MHA Nation’s federally approved 
law governing flaring, the Oil Companies are contractually required to pay 
royalties on that gas.  The Tribe’s laws provide that the default, general rule is that 
flaring is barred; but the law expressly further provides that Oil Companies can 
obtain permission to flare upon submission of information showing that the flaring 
is appropriate.  The Oil Companies have neither sought nor obtained tribal 
permission.  Whether that then results in a duty to pay royalties on the illegally 
flared gas is an unresolved and difficult contract interpretation question.  
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The operative second amended complaint is strictly limited to royalty 

payments due on the contract for gas removed from Indian trust lands.   

Initiation of Federal Court suits 

The three Appellees in this matter initiated suit at different times via separate 

complaints which will be summarized below.  But, other than on two points, all three 

share the same core material facts.3  For all three, the MHA Judicial Officers filed 

substantively identical motions to dismiss and the Appellees filed substantively 

identical motions for preliminary injunction.  All of those motions were heard and 

decided in a consolidated hearing and consolidated order, and this appeal is from 

that consolidated order.  App. 549, 581. 

On July 19, 2014, Appellee Kodiak Oil and Gas, Inc. (individually, “Kodiak”) 

filed an action in the U.S. District Court for the District of North Dakota seeking 

declaratory and injunctive relief against a MHA District Court Judge in her official 

                                                 
3 One of the differences is that only one of the three Appellees named the 

MHA Court Clerk.  That claim should have been summarily dismissed.  The 
Appellee did not provide any basis for claiming the Court Clerk took any action 
outside the scope of her authority.   

The other difference is that two of the oil companies did not hold any 
leasehold interests on the Reservation at the time that they moved for preliminary 
injunctions.  Dkt. 30 at n.2 (Kodiak admits: “Effective September 1, 2017, Kodiak 
Sold its assets on the Fort Berthold Indian Reservation . . .”); Dkt. 37 at n.1 (In its 
January, 2018 motion to intervene, HRC admitted that it had sold its leasehold 
interests on the Reservation effective June 1, 2017.).  Those companies therefore 
yet more clearly had no basis for a preliminary injunction.   
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governmental capacity.  Among the relief sought by Kodiak was: 1) a declaratory 

judgment that the Fort Berthold District Court does not have jurisdiction over the 

Tribal Court Lawsuit; and 2) an injunction prohibiting the Chief Judge, in her official 

capacity, from entertaining or adjudicating claims against Kodiak in the Tribal Court 

Lawsuit.  App. 19. 

On August 29, 2014, Appellee EOG Resources, Inc. (individually, “EOG”) 

filed a separate complaint in the same court seeking the same relief as Kodiak.  In 

addition to the defendants named by Kodiak, EOG also named the then 

Clerk/Consultant of the Fort Berthold District Court as a defendant.  App. 46.  

Appellants filed Motions to Dismiss the federal court actions filed by Kodiak 

and EOG.  App. 86, 271.  The Motions to Dismiss mirrored one another, with each 

requesting dismissal on the following bases: 1) Tribal remedies had not been 

exhausted; 2) the defendants are cloaked in the sovereign immunity of the MHA 

Nation (the “Tribe”); and 3) the Tribe is a necessary and indispensable party under 

Rule 19 that cannot by joined due to its sovereign immunity from suit. However, 

before these Motions were decided, the federal district court elected to stay the 

federal actions filed by Kodiak and EOG pending further proceedings from the 

Tribal Court.  Dkt. 25.  The Federal Court case was then stayed for about 19 months, 

during which time Appellees pursued a motion to dismiss on the pleadings and an 

appeal in the MHA Court. 
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Tribal Court Motion to Dismiss on the Pleadings 

Both Kodiak and EOG filed motions on the pleadings to dismiss in the MHA 

District Court, challenging the MHA District Court’s jurisdiction.   

Because the motion to dismiss was on the pleadings, MHA Pro Tem Judge 

Pechota accepted the allegations in the tribal court complaint as true.4  He concluded 

that if those allegations were true, then the Tribal Court had jurisdiction over the 

Tribal Court Lawsuit.  App. 286-287.  

Kodiak appealed Judge Pechota’s decision to the MHA Supreme Court.  The 

MHA Supreme Court unanimously affirmed the lower court’s ruling as applied to 

both Kodiak and EOG, ruling that their motion to dismiss on the pleadings had been 

properly denied.  App. 463.  The MHA Supreme Court noted that the pleadings 

challenged activities which were limited to a consensual contract dispute and which 

were also limited to actions which took place on Indian allotments held in trust.  

Thus, the MHA Supreme Court had little difficulty concluding that the Tribe retains 

sovereign authority to exercise civil jurisdiction over the pled allegations against 

Appellees.   

                                                 
4 His decision on this point is an issue of tribal procedural law, but the MHA 

Judicial Officers note that this Court and other courts apply that exact same rule to 
a motion attacking a complaint on the pleadings.  E.g., Osborn v. United States, 
918 F.2d 724, 730 (8th Cir. 1990). 
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Resumption of Federal Court suit 

Following the MHA Supreme Court’s ruling, Kodiak and EOG each filed 

motions in the federal district court requesting that the federal court preliminarily 

enjoin the MHA Judicial Officers from exercising jurisdiction over the MHA 

District Court Lawsuit pending the outcome of their federal district court actions 

seeking declaratory and injunctive relief.  App.  274, 499. 

Although they knew that Judge Pechota was the judge assigned to the case, 

they did not name him as a party, and instead named other MHA Judicial Officers.  

They did not allege, and there is was no evidence whatsoever to support, that the 

named MHA Judicial Officers took any action regarding the MHA District Court 

case or any action regarding the completed MHA Supreme Court case.  

While Appellees Kodiak and EOG’s requests for preliminary injunction were 

pending, Appellee HRC Operating, LLC (individually, “HRC”) filed a Motion to 

Intervene as a plaintiff in the federal action filed by Kodiak, which was subsequently 

granted by the district court.  App. 499, 513.  It then also filed a motion for 

preliminary injunction which mirrored EOG and Kodiak’s motions for preliminary 

injunction.  App. 522. 

In February of 2018, the MHA Judicial Officers renewed their Motions to 

Dismiss that were filed prior to the district court’s stay order.  App. 503, 506, 510.  
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Appellants reiterated that Tribal Courts’ purely jurisdictional ruling did not alter 

Appellants’ arguments that 1) Tribal remedies had not been exhausted; 2) the 

sovereign immunity of the Appellants and of the Tribe divested the district court of 

subject matter jurisdiction; and 3) the Tribe is a necessary and indispensable party 

under Fed. R. Civ. P. 19 that cannot be joined in the lawsuit.   

The Appellees’ respective district court actions were consolidated without 

opposition from any party.  App. 525, 528.  On March 22, 2018, the district court 

issued an Order ruling on Appellants’ Motions to Dismiss and Appellees’ Motions 

for Preliminary Injunction.  App. 549.  The court denied the Motions to Dismiss and 

granted the Motions for Preliminary Injunction.  

In its analysis, the district court failed to independently address Appellants’ 

Motions to Dismiss.  Rather, the district court predicated its substantive ruling on 

the requests for preliminary injunction upon a resolution of whether the district court 

has jurisdiction over Appellees’ requests for declaratory and injunctive relief.  The 

district court couched its analysis of Appellants’ Motions to Dismiss within the 

framework of this jurisdictional analysis, despite the fact that Appellants’ requests 

for dismissal were not exclusively based on lack of federal court jurisdiction.   

The district court found that it possessed subject matter jurisdiction over 

Appellees’ requests for declaratory and injunctive relief.  First, the court found that 

Appellants were not cloaked in the sovereign immunity of the Three Affiliates 
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Tribes.  The court recognized the sovereign immunity of Indian tribes and 

acknowledged that the sovereign immunity of Indian Tribes extends to government 

officials of the Tribe.  The court concluded that the case came within the Ex Parte 

Young exception to sovereign immunity.  The legal test for Ex Parte Young, of 

course, includes multiple elements.  But the court’s holding reduced Ex Parte Young 

to a one element test: did Appellees plead a claim for declaratory or injunctive relief.  

The Court even noted that the federal court action was filed against the individual 

officials as a measure to “evade the Tribe’s immunity,” but then did not analyze the 

importance of that conclusion, and the Court did not discuss how a plaintiff can bring 

an Ex Parte Young action against named officers who are not alleged to have done 

anything outside the scope of their authority.   

The court also held that because the Appellees had completed an appeal of 

their challenge on the pleadings to tribal court jurisdiction, the Appellees had 

exhausted tribal court remedies.     

In a footnote, the court acknowledged Appellants’ argument that the Tribe is 

a necessary and indispensable party under Fed. R. Civ. P. 19 that cannot be joined.  

The court’s footnote went on to state: 

Whether a party is required to be joined pursuant to Rule 19 of the 
Federal Rules of Civil Procedure does not present a threshold 
jurisdictional question.  Consequently, at this juncture, the Court 
declines to pass on the merits of whether the Three Affiliated Tribes 
should be joined as a party 
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The district court then proceeded to grant Appellees’ requests for preliminary 

injunction.   

The court’s application of the factors relevant to its preliminary injunction 

analysis was wholly dependent in the court’s plainly incorrect conclusion that the 

tribal remedies had been exhausted; and then further dependent on the Court’s 

similarly obviously incorrect conclusion that the Tribe’s Court did not have 

jurisdiction over the on-Reservation contract dispute.  In determining that the MHA 

Tribal Courts lack jurisdiction of the Tribal Court Lawsuit, the district court 

erroneously relied on the 2001 U.S. Supreme Court case Nevada v. Hicks, 533 U.S. 

353 (2001) as support for the proposition that the limitations on tribal civil 

jurisdiction over non-members as set forth in Montana apply with equal force to the 

regulation of activities on trust land within the Reservation.  The court failed to 

analyze the Supreme Court’s own rejection of that expansive interpretation of the 

holding in Hicks.  Premised upon that incorrect legal foundation, the court then 

concluded that neither of the exceptions to Montana’s general prohibition on tribal 

civil jurisdiction over non-members applied.  

The court recognized that claims in the MHA Court were expressly premised 

upon and directly rose out of the consensual relationships with the Tribe and tribal 

members regarding trust lands, but the Court, in what can only be described as a 

rejection of the Supreme Court’s Montana holding, concluded that was insufficient 
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to provide for tribal court jurisdiction.   

The court also found that Appellees’ challenged activities did not qualify as 

conduct that “threatens or has some direct effect on the political integrity, the 

economic security, or the health or welfare of the tribe” (i.e., the second Montana 

exception).  The court expressly acknowledged that Appellees’ gas-flaring could 

“jeopardize the health of tribal members.”  App. 574.  However, the court concluded 

that the exception shouldn’t apply because “the determination of whether an oil and 

gas company is to pay royalties for flaring natural gas in this context does not support 

tribes’ right to make their own laws and be governed by them.” 

Appellants jointly filed a Notice of Appeal of the district court’s March 22 

Order on April 17, 2018.  This Notice was timely pursuant to Rule 4(a)(1) of the 

Federal Rules of Appellate Procedure.   

SUMMARY OF ARGUMENT 

The underlying dispute between the Burr Parties and the Oil Companies is a 

straightforward on-Reservation contract dispute.  The Burr Parties allege that the Oil 

Companies did not pay them all of the money owed under the contracts for minerals 

which the Oil Companies admittedly removed from the Burr Parties’ on-Reservation 

trust lands.  The Burr Parties are members of the MHA Nation, and their sole claim 

is on the contracts, and therefore, obviously, the claim arises directly from the on-

Reservation consensual relationship between the tribal members and the Oil 
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Companies.   

Tribal Court jurisdiction is bluntly obvious.  Williams v. Lee, 358 U.S. 217 

(1959) (on-reservation contract dispute between Indian and non-Indian must be 

brought in the Tribe’s Court); Montana v. United States, 450 U.S. 544 (1981) (tribal 

courts have jurisdiction over suits stemming from on-Reservation consensual 

relationships between an Indian and a non-Indian); Plains Commerce Bank v. Long 

Family Land & Cattle Co., 544 U.S. 316, 327-28 (2008) (discussing that under the 

Montana test, a tribe has jurisdiction over contract disputes arising on trust land).  

This case is within the very core of the first Montana exception. 

But this appeal is even easier because Appellees were seeking to proceed in 

the district court without having exhausted tribal court remedies.  Therefore the issue 

before the district court was whether the tribal court complaint presented a colorable 

claim of tribal court jurisdiction.  The tribal court complaint plainly presented at least 

a colorable claim under both the first and the second Montana exceptions.   

Additionally, the district court did not have, and could not have brought, the 

proper parties before it.  The district court acknowledged that the Tribe and its 

officers generally have sovereign immunity from unconsented suit.  But then the 

district court held, contrary to law, that the claims in this case came within the Ex 

Parte Young exception to sovereign immunity.  That holding is wrong for multiple 

independent reasons.  First, there is not even an allegation, let alone proof, that the 
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named tribal officers did anything related to this matter.  Second, even if Appellees 

had named the tribal officers who were exercising judicial authority over the MHA 

District Court suit, those officers have not acted outside the scope of the Tribe’s 

judicial powers: they have only been exercising the Tribe’s established “jurisdiction 

to determine its own jurisdiction.”  Third, the district court erred by refusing to rule 

on the merits of the tribal officers’ Rule 19 argument that the Tribe is an 

indispensable party.  

Finally, the district court erred by granting the Appellees’ motion for a 

preliminary injunction.  The district court should not have even reached the motion 

for injunctive relief for the reasons discussed above; and the district court then 

compounded that error by concluding that Appellees were likely to succeed on the 

merits.  The district court further erred by concluding, without even discussing the 

fact that tribal court suit was stayed by the tribal appellate court order stayed pending 

federal administrative decision-making, that the costs of tribal court litigation 

constituted irreparable damages.   

The district court’s decision is based upon very large, very obvious, 

misunderstandings of the scope and intersection between federal and tribal court 

jurisdiction.  It must be reversed and this matter allowed to proceed in the MHA 

district court.  Appellees, by entering into consensual relationships regarding the on-

reservation activities at issue in this case, have consented to MHA Court jurisdiction 
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and cannot now complain about having to appear in that court.  

ARGUMENT 

I. The District Court Committed Reversible Error in Ruling that Tribal 
Remedies had been Exhausted. 

In its pre-answer motion to dismiss, Defendants-Appellants challenged the 

district court’s subject matter jurisdiction on the basis of (1) sovereign immunity and 

(2) failure to exhaust tribal court remedies.   

The limitation on the scope of federal court jurisdiction over proceedings in a 

tribal forum is well established.  Although the exact legal underpinning for such 

federal jurisdiction is murky,5 the Supreme Court has clearly and repeatedly held 

that the federal courts do have jurisdiction, and it has just as clearly stated the 

limitation on that jurisdiction.  Federal Court jurisdiction is strictly limited to review 

of whether a tribal forum is exceeding a federally imposed limitation on tribal subject 

matter jurisdiction.  E.g., Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9, 18 (1987); 

Nat’l Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 856 (1985).  

Unless the tribal forum is exceeding a federally imposed limitation, there is no 

federal jurisdiction.   

 

                                                 
5 There is no act of Congress applicable here which give the federal courts any 
jurisdiction to review a tribal court or other tribal forum decisions, nor is there any 
constitutional provisions which would appear to give the federal courts such 
jurisdiction.  The Supreme Court’s decisions that the federal court does have 
jurisdiction appears to stem from alleged rights of conquest. 
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The “exhaustion doctrine” directs that the federal court not interfere in a tribal 

court’s exercise of jurisdiction unless it is incredibly clear that the tribe is exceeding 

federally imposed limitations, i.e. unless as a matter of federal law, the tribal exercise 

of jurisdiction is “patently violative of” such limitations.   

In its March 22 Order, the district court ruled that tribal remedies had been 

exhausted.  That is one of several very clear reversible legal errors by the district 

court.  Appellees challenged tribal court jurisdiction “on the pleadings.”  But the 

holdings in this Court and every other federal circuit that have reached this issue 

have concluded that tribal court remedies are not exhausted by a mere facial 

challenge to a pleading.  E.g., Duncan Energy Co. v. Three Affiliated Tribes of the 

Fort Berthold Reservation, 27 F.3d 1294, 1299-1300 (8th Cir. 1994).  Exhaustion of 

trial court remedies requires development of the factual record in the Tribe’s Court.  

The requirement that the parties develop the factual record in the Tribe’s Court is a 

very important aspect of the exhaustion doctrine, and is one that all courts have 

recognized as being required by the underlying reasoning of the United States 

Supreme Court.  Id. 

 In disputes implicating the jurisdiction of an Indian Tribe, federal courts are 

required to allow the tribe the opportunity to reach a determination on the dispute 

through its own tribal court system before the federal court takes up the issue of 

tribal court jurisdiction.  This tribal exhaustion requirement was confirmed by the 
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U.S. Supreme Court in National Farmers Union Insurance Cos.  In National 

Farmers Union, a Crow Indian minor sued a school district in tribal court after being 

struck by a motorcycle in a school parking lot located on state-owned land within 

the exterior boundaries of the Crow Indian Reservation.  The defendant school 

district filed an action in federal court challenging the jurisdiction of the tribal court.  

The Supreme Court acknowledged that the federal court challenge had serious 

implications relating to long-held sovereign interests of the tribe, stating that: 

the existence and extent of a tribal court's jurisdiction will require a 
careful examination of tribal sovereignty, the extent to which that 
sovereignty has been altered, divested, or diminished,  as well as a 
detailed study of relevant statutes, Executive Branch policy as 
embodied in treaties and elsewhere, and administrative or judicial 
decisions. 

 
Id. at 855-56. 
 
 The Supreme Court concluded that the Tribe must have the initial authority, 

exclusive of the federal courts, to reach a determination on such matters directly 

involving the jurisdiction and sovereign authority of the Tribe: 

Congress is committed to a policy of supporting tribal self-government 
and self-determination.  That policy favors a rule that will provide the 
forum whose jurisdiction is being challenged the first opportunity to 
evaluate the factual and legal bases for the challenge.  Moreover the 
orderly administration of justice in the federal court will be served by 
allowing a full record to be developed in the Tribal Court before either 
the merits or any question concerning appropriate relief is addressed. 
….Exhaustion of tribal court remedies, moreover, will encourage tribal 
courts to explain to the parties the precise basis for accepting 
jurisdiction, and will also provide other courts with the benefit of their 
expertise in such matters in the event of further judicial review.   
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Id. at 856-57.   
 

In its analysis, the Supreme Court invoked not only the federal policy of 

supporting tribal self-government, but also the related pragmatic consideration of 

allowing tribes the opportunity to use their expertise in resolving matters that are of 

distinctly critical importance to them and produce a factual record that will assist the 

federal court.  This dual basis for requiring tribal exhaustion was confirmed by the 

Supreme Court two years later in Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9, 16 

(1987), where the Court found that “the federal policy supporting tribal self-

government directs a federal court to stay its hand in order to give the tribal court a 

full opportunity to determine its own jurisdiction.”  In support of this statement, the 

Court reasoned that “[a]djudication of such matters by any nontribal court also 

infringes upon tribal lawmaking authority, because tribal courts are best qualified to 

interpret and apply tribal law.” Id.  

 Consistent with the above-cited Supreme Court precedent, the Eighth Circuit 

has expressly found that one of the “requirement of tribal exhaustion contemplates 

the development of a factual record that will serve the ‘orderly administration of 

justice in the federal court.’” Duncan Energy Co. v. Three Affiliated Tribes of the 

Fort Berthold Reservation, 27 F.3d 1294, 1299-1300 (8th Cir. 1994).  In Duncan, 

the Eighth Circuit provided the framework for federal review following the requisite 

exhaustion of tribal remedies, stating as follows: 
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…on review, the district court must first examine the Tribal Court's 
determination of its own jurisdiction. This determination is a question 
of federal law that must be reviewed de novo.  However, in making its 
analysis, the district court should review the Tribal Court's findings of 
fact under a deferential, clearly erroneous standard.  The Tribal Court's 
determinations of federal law should be reviewed de novo while 
determinations of Tribal law should be accorded more deference. 

 
Id. at 1300 (internal citations omitted).  
 

This framework for review set forth by the Eighth Circuit further is reflective 

of the Eighth Circuit’s well-supported interpretation that compliance with the tribal 

exhaustion doctrine entails giving the tribe the opportunity to develop a factual 

record before the federal court intervenes.  This interpretation is consistent with the 

Supreme Court’s finding in National Farmers Union that “the orderly administration 

of justice in the federal court will be served by allowing a full record to be developed 

in the Tribal Court.”  Nat’l Farmers Union, 471 U.S. at 856.  It is also consistent 

with the Supreme Court’s repeated findings that the requirement of tribal exhaustion 

is rooted, in part, in the pragmatic consideration of allowing Indian tribes to offer 

their well-developed expertise on matters with which they possess an unmatched 

familiarity.  Id. at 857; LaPlante, 480 U.S. at 16.   

The first federal appellate court to reach the issue, the Ninth Circuit, explained 

that “[T]he Farmers Union Court contemplated that tribal courts would develop the 

factual record in order to serve the “orderly administration of justice in the federal 

court.”  FMC v. Shoshone–Bannock Tribes, 905 F.2d 1311, 1313 (9th Cir.1990).  All 
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federal courts which have reached the issue, including the Eighth Circuit Court, have 

adopted the Ninth Circuit’s analysis on this issue of law.  Duncan Energy Co., 27 

F.3d at 1300 (citing FMC); Mustang Prod. Co. v. Harrison, 94 F.3d 1382 (10th Cir. 

1996) (citing FMC). 

As the foregoing reflects, the district court violated a core aspect of the 

exhaustion doctrine when it ruled that tribal remedies had been exhausted even 

though the MHA District Court had not yet developed the factual record and issued 

a merits decision on jurisdiction.  As support for its holding that all exhaustion 

requirements were satisfied because the MHA Supreme Court had rejected 

Appellees’ facial challenge to the tribal court complaint, the district court 

erroneously cited to this Court’s decision in Belcourt Pub. Sch. Dist. v. Herman, 786 

F.3d 653, 656 n. 2 (8th Cir. 2015).  The footnote cited was mere dictum, and it does 

not even speak to the issue currently before this Court.  White v. Woodall, 134 S. Ct. 

1697, 1708 (2014) (distinguishing dictum from binding precedent).  The dictum does 

not state, let alone hold, that a facial challenge constitutes exhaustion of tribal court 

remedies.  The district court decision that a party can exhaust tribal court remedies 

via a facial challenge to the pleadings is contrary to every holding, and contrary to 

the purpose for the exhaustion doctrine.   

Because the MHA Tribal Courts have not yet had the opportunity to produce 

a factual record that can be reviewed by the federal court, the district court erred in 
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failing to dismiss or stay Appellees’ federal action as a matter of comity, for failure 

to exhaust tribal remedies.   

II. As a Result of Appellants’ Sovereign Immunity from Suit, the District 
Court does not have Subject Matter Jurisdiction over the Appellees’ 
Lawsuit. 

Tribal sovereign immunity is a matter of subject matter jurisdiction, which is 

properly challenged by a motion to dismiss under Federal Rule of Civil Procedure 

12(b)(1).  Hagen v. Sisseton-Wahpeton Cmty. Coll., 205 F.3d 1040, 1043 (8th Cir. 

2000) (citing Rupp v. Omaha Indian Tribe, 45 F.3d 1241, 1244 (8th Cir. 1995)).  This 

Court reviews questions of tribal sovereign immunity de novo.  Id. Accordingly, the 

Court affords no deference to the district court’s findings and conclusions when it 

reviews whether the district court has subject matter jurisdiction over Appellees’ 

request for declaratory and injunctive relief.  Arizonans for Official English v. 

Arizona, 520 U.S. 43, 73 (1997) 

It is undisputed that Indian Tribes and their government officials are immune 

from suit in federal court absent an express waiver.  It is further undisputed that no 

such waiver has taken place in the present lawsuit.  Acknowledging these undisputed 

facts, the district court based its conclusion that Appellants are not immune from the 

Appellees’ federal lawsuit on an erroneous application of the doctrine that was 

originally set forth by the United States Supreme Court in its 1908 decision in Ex 

Parte Young, 209 U.S. 123 (1908).  In Ex Parte Young, the Minnesota Attorney 
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General had been held in contempt for enforcing a state railroad regulation after 

being enjoined from doing so by the lower federal court.  The basis for the injunction 

was the lower court’s finding that the regulation was unconstitutional.  Addressing 

the legal propriety of this injunction, the Supreme Court found that a suit to enjoin a 

state official from enforcing an unconstitutional statute is not barred by the state’s 

sovereign immunity under the Eleventh Amendment: 

The various authorities we have referred to furnish ample justification 
for the assertion that individuals, who, as officers of the State, are 
clothed with some duty in regard to the enforcement of the laws of the 
State, and who threaten and are about to commence proceedings, either 
of a civil or criminal nature, to enforce against parties affected an 
unconstitutional act, violating the Federal Constitution, may be 
enjoined by a Federal court of equity from such action 
 
*** 
The act to be enforced is alleged to be unconstitutional, and if it be so, 
the use of the name of the State to enforce an unconstitutional act to the 
injury of complainants is a proceeding without the authority of and one 
which does not affect the State in its sovereign or governmental 
capacity. 
 
As the above excerpts reflect, Ex Parte Young established that sovereign 

immunity does not extend to acts by state officials to enforce laws, the enactment of 

which was not within the proper scope of the sovereign’s authority.  The Eighth 

Circuit has applied the Ex Parte Young doctrine to Indian Tribes in a manner that is 

consistent with this premise.  In Northern States Power Co. v. Prairie Island 

Mdewakanton Sioux Indian Community, 991 F.2d 458, 460 (8th Cir. 1993), the 

Eighth Circuit found that Ex Parte Young can apply to governmental officials of an 
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Indian tribe.  Quoting from the Tenth Circuit, the court outlined the logic underlying 

the Ex Parte Young doctrine as follows: 

When the complaint alleges that the named officer defendants have 
acted outside the amount of authority that the sovereign is capable of 
bestowing, an exception to the doctrine of sovereign immunity is 
invoked. . . . If the sovereign did not have the power to make a law, then 
the official by necessity acted outside the scope of his authority in 
enforcing it, making him liable to suit.  

Id. at 460 (quoting Tenneco Oil Co. v. Sac and Fox Tribe of Indians, 725 F.2d 572, 

574 (10th Cir. 1984)).  

In its March 22 Order, the district court cited Northern States Power to show 

that this Court has applied Ex Parte Young to Indian Tribes, but the district court 

then erred when it concluded that Appellees met the requirements of Ex Parte Young 

because they met the first, and easiest, element of that doctrine--Appellees had made 

a claim for declaratory and injunctive relief.  But the MHA Judicial Officers 

established that Appellees had plainly not met the other elements of Ex Parte Young. 

Most basically, Appellees never claimed, let alone showed, that the named 

tribal officers did anything regarding the underlying tribal court case.  In fact the 

named officers did not do anything.   

Additionally, because we are still in a “pre-exhaustion” context, there is no 

basis for concluding that any other, unnamed, MHA officer took actions outside the 

scope of his or her authority.  To date, the MHA courts have only exercised the 

jurisdiction which every court, including a tribal court, possesses to determine its 
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own jurisdiction.  United States ex rel. Kishell v. Turtle Mountain Hous. Auth., 816 

F.2d 1273, 1276 (8th Cir. 1987); Kaul v. Wahquahboshkuk, 838 F. Supp. 515, 516 

(D. Kan. 1993).  As discussed above, Iowa Mutual and Duncan affirmatively show 

that the MHA court has jurisdiction to resolve motions to dismiss tribal court cases.  

As such there is no claim that any MHA officers have exceeded the scope of any 

federally imposed limitation on their authority, and there is not yet a claim under Ex 

Parte Young.   

Appellees’ argument was that it could evade sovereign immunity by naming 

the individual officers through whom the tribal sovereign acts.  Courts uniformly 

hold that because sovereign immunity is a substantive protection, it is not defeated 

by such pleadings.  A suit is against the sovereign “if ‘the judgment sought would 

expend itself on the public treasury or domain, or interfere with the public 

administration,’ . . . or if the effect of the judgment would be ‘to restrain the 

Government from acting, or to compel it to act.’”  Johnson v. Matthews, 539 F.2d 

1111, 1124 (8th Cir. 1976) (quoting Dugan v. Rank, 372 U.S. 609, 620 (1963), Land 

v. Dollar, 330 U.S. 731, 738 (1947), and Larson v. Domestic and Foreign Commerce 

Corp., 337 U.S. 682, 704 (1949).)  

A lawsuit against officials acting within their official capacity is nothing more 

than a claim against the entity.  Brandon v. Holt, 469 U.S. 464, 471-72 (1985).  A 

tribe’s immunity extends to its agents and officials when acting in their 
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representative capacity and within the scope of their authority.  Baker Elec. Co-op., 

Inc. v. Chaske, 28 F.3d 1466, 1471 (8th Cir. 1994) (stating that if tribal officers act 

within their authority, they are “clothed with the Tribe’s sovereign immunity”); N. 

States Power Co. v. Prairie Island Mdewakanton Sioux Indian Cmty., 991 F.2d 458, 

460 (8th Cir. 1993); Linneen v. Gila River Indian Cmty., 276 F.3d 489, 492 (9th Cir. 

2002), cert. den., 236 U.S. 939 (2002); Fletcher v. United States, 116 F.3d 1315, 

1324 (10th Cir. 1997); Burlington N. R. Co. v. Blackfeet Tribe, 924 F.2d 899, 901-

02 (9th Cir. 1991) (stating that tribal sovereign immunity applies to tribal officials 

acting in their representative capacity and within the scope of their valid authority), 

overruled on other grounds, Big Horn Cnty. Elec. Co-op., Inc. v. Adams, 219 F.3d 

944 (9th Cir. 2000); Evans v. McKay, 869 F.2d 1341, 1348 n.9 (9th Cir. 1989).  

Sovereign immunity even extends to “sub-entities or enterprises of a tribe.”  Native 

Am. Distrib. v. Seneca-Cayuga Tobacco Co., 491 F. Supp. 2d 1056, 1064 (N.D. 

Okla. 2007), aff’d 546 F.3d 1288 (10th Cir. 2008).  Artful pleading is not enough to 

overcome sovereign immunity as tribal sovereign immunity extends to individual 

officers of a tribe named as parties: 

It is clear that a plaintiff may not avoid the operation of tribal immunity 
by suing tribal officials; “the interest in preserving the inherent right of 
self-government in Indian tribes is equally strong when suit is brought 
against individual officers of the tribal organization as when brought 
against the tribe itself.”  Accordingly, a tribe’s immunity generally 
immunizes tribal officials from claims made against them in their 
official capacities…. The general bar against official-capacity claims, 
however, does not mean that tribal officials are immunized from 
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individual capacity suits arising of actions they took in their official 
capacities, as the district court held…. Rather, it means that tribal 
officials are immunized from suits brought against them because of 
their official capacities – that is because the powers they possess in 
those capacities enable them to grant the plaintiffs relief on behalf of 
the tribe.   

Native Am. Distrib. at 1296 (footnote and citations omitted).   

The analysis requires a court to “ask whether the sovereign ‘is the real and 

substantial party in interest.’”  Id. at 1296 (quoting Frazier v. Simmons, 254 F.3d 

1247, 1253 (10th Cir. 2001)).  Such answer “turns on the relief sought by the 

plaintiffs.”  Id. at 1297.  The rule is “relief sought nominally against an officer is in 

fact against the sovereign if the decree would operate against the latter.”  Id. (quoting 

Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 101 (1984)). 

Here, Appellees requested, and the district court granted, an injunction 

restraining the MHA government from exercising the MHA Nation’s jurisdiction.  

Accordingly, Appellees’ pleading device of suing individual officers in their official 

capacity should be soundly rejected. 

Additionally, the MHA Officers are not alleged to be engaged in any ongoing 

violation of federal law.  The U.S. Supreme Court has made clear that a plaintiff 

relying on Ex Parte Young to overcome sovereign immunity in an action seeking 

prospective relief must allege an “ongoing violation of federal law” on the part of 

the government officials.  Verizon Md. Inc. v. Pub. Serv. Comm’n of Md., 535 U.S. 
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635 (2002) (quoting Idaho v. Coeur d'Alene Tribe of Idaho, 521 U. S. 261, 296 

(1997)).   

Appellees have not alleged any ongoing violation of federal law that is being 

perpetrated by the MHA Judicial Officers, nor could they have at this juncture.  No 

substantive ruling has been issued in the Tribal Court Lawsuit.  Currently, the only 

basis Appellees have for naming any MHA District Court Officer as defendants in 

their federal action is the fact that they have been duly authorized to resume their 

official governmental duties by the higher Tribal Court.  No misconduct has been 

alleged, as none as yet occurred.  Therefore, pursuant to the fundamental caveat that 

a request for prospective relief under Ex Parte Young requires an allegation of an 

ongoing violation of federal law, Appellees failed to overcome Appellants’ sovereign 

immunity from suit, and, consequently, have failed to meet their burden of 

demonstrating the subject matter jurisdiction of the federal district court.   

The Ex Parte Young doctrine does not apply to the named MHA Judicial 

Officers, since the named officers are not alleged to have done anything related to 

this matter, and Ex Parte Young would not apply to any other unnamed tribal officers 

at this point.  The district court correctly concluded that the complaint met the first 

element of Ex Parte Young, but it had no basis for concluding that any other element 

of Ex Parte Young was met.   
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III. The District Court Abused its Discretion in Failing to Reach the Merits 
of Appellants’ Argument that Appellees’ Lawsuit under Rule 19 of the 
Federal Rules of Civil Procedure.    

The court’s decision not to rule on the MHA Judicial Officers’ request for 

dismissal under Rule 19 is based on an erroneous interpretation of Rules 19 and 12 

of the Federal Rules of Civil Procedure.  Interpretations of the Federal Rules of Civil 

Procedure by district courts are subject to de novo review.  Kuelbs v. Hill, 615 F.3d 

1037, 1041 (8th Cir. 2010) (citing Ind. Lumbermens Mutual Ins. Co. v. Timberland 

Pallet & Lumber Co., 195 F.3d 368, 374 (8th Cir.1999)).   

Federal Rule of Civil Procedure governs the procedure surrounding the 

joinder of necessary and indispensable parties.  The Rule states:  

(a) PERSONS REQUIRED TO BE JOINED IF FEASIBLE. 

(1) Required Party. A person who is subject to service of process 
and whose joinder will not deprive the court of subject-matter 
jurisdiction must be joined as a party if: 

(A) in that person's absence, the court cannot accord 
complete relief among existing parties; or 

(B) that person claims an interest relating to the subject of 
the action and is so situated that disposing of the action in 
the person's absence may: 

(i) as a practical matter impair or impede the person's 
ability to protect the interest; or 

(ii) leave an existing party subject to a substantial risk of 
incurring double, multiple, or otherwise inconsistent 
obligations because of the interest. 

 *** 

 (b) WHEN JOINDER IS NOT FEASIBLE. If a person who is required to be 
joined if feasible cannot be joined, the court must determine whether, 
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in equity and good conscience, the action should proceed among the 
existing parties or should be dismissed. The factors for the court to 
consider include: 

(1) the extent to which a judgment rendered in the person's absence 
might prejudice that person or the existing parties; 

(2) the extent to which any prejudice could be lessened or avoided 
by: 

(A) protective provisions in the judgment; 

(B) shaping the relief; or 

(C) other measures; 

(3) whether a judgment rendered in the person's absence would be 
adequate; and 

(4) whether the plaintiff would have an adequate remedy if the action 
were dismissed for nonjoinder 

 
In their Motions to Dismiss, the MHA Judicial Officers argued that Appellees’ 

federal action must be dismissed because the MHA Nation is a necessary party under 

Rule 19(a), and an indispensable party under Rule 19(b).  The MHA Judicial Officers 

argued further that the MHA Nation cannot be joined due its sovereign immunity 

from suit.  The MHA Judicial Officers provided substantial legal support for each of 

the foregoing components to their Rule 19 argument.   

Appellants’ substantial Rule 19 argument was relegated to a single footnote in 

the district court’s Order.  The footnote simply stated that the court had elected not 

to reach the merits of this argument, because Rule 19 “does not present a threshold 

jurisdictional question.”  In making this decision, the court failed to recognize that 

the MHA Judicial Officers Motions to Dismiss expressly arose not only under Rule 
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12(b)(1) (i.e., lack of subject matter jurisdiction), but also under Rule 12(b)(7), 

which is exclusively dedicated to dismissal requests based on the failure to join a 

party under Rule 19.   

The fact that Rule 19 “does not present a threshold jurisdictional question” 

does not excuse the court from reaching the merits of Appellants’ well-supported 

request under Rule 12(b)(7).  To the contrary, Rule 19 contains non-discretionary 

language requiring the court to address the issues raised in a 12(b)(7) motion.  For 

example, subsection (a)(2) of Rule 19 states that, “[i]f a person has not been joined 

as required, the court must order that the person be made a party.” (emphasis added).  

Similarly, subsection (b) states that, [i[f a person who is required to be joined if 

feasible cannot be joined, the court must determine whether, in equity and good 

conscience, the action should proceed among the existing parties or should be 

dismissed.” (emphasis added).  This language establishes mandates that are 

specifically addressed to the court, suggesting that the court cannot simply choose 

to forego a request for dismissal based on Rule 19.   

IV. The District Court Committed Reversible Error in Granting Appellees’ 
Request for a Preliminary Injunction  

The district court’s decision to grant the Appellees’ request for preliminary 

injunction was based entirely on an erroneous preliminary assessment of the 

jurisdiction of the MHA Courts.  This decision should be reversed or, in the 
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alternative, remanded for a determination that is based on a proper legal assessment 

relating to tribal court jurisdiction.   

The entire basis for the district court’s decision to grant Appellees’ request for 

preliminary injunction was its erroneous legal assessment of the MHA Tribal Court’s 

jurisdiction over the Tribal Court Lawsuit.  A federal court’s determination of tribal 

court jurisdiction is a question of law that is subject to de novo review.  Duncan, 27 

F.3d at 1300 (citing FMC, 905 F.2d at 1313).  Therefore, the Appellate Court should 

afford no deference to the district court’s decision to grant Appellees’ request for 

preliminary injunction.   

In evaluating a request for a preliminary injunction, the district court was 

required to balance four factors:  (1) the threat of irreparable harm to the movant; (2) 

the state of balance between this harm and the injury that granting the injunction will 

inflict on other parties litigant; (3) the probability that movant will succeed on the 

merits; and (4) the public interest.”  Dataphase Systems, Inc. v. C L Systems, Inc., 

640 F.2d 109, 114 (8th Cir. 1981) (en banc).  The district court addressed the 

probability of success on the merits first, embarking on a legal assessment of the 

jurisdiction of the MHA Tribal Court despite having no factual record produced by 

the tribal court to assist in this analysis.   

The court concluded that the MHA Courts lack jurisdiction over the Tribal 

Court Lawsuit and, thus, found that the Appellees’ had shown likelihood of success 
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on the merits.  The court then applied this conclusion on tribal court jurisdiction to 

the other factors.  The court premised irreparable injury on its erroneous discussion 

of the merits, stating that “Plaintiffs would suffer irreparable harm if forced to 

expend time, effort, and money in a forum that lacks jurisdiction.”  The court 

similarly concluded that the balance of harms weighed in favor of granting 

Appellees’ requests for preliminary injunction, because forcing Appellees to litigate 

in tribal court lacking jurisdiction would outweigh any potential harm in forcing the 

Tribal Court Plaintiffs to pursue recourse through the federal court system.  Although 

the court came out neutral on the fourth factor, considerations of public interest, the 

court granted preliminary injunction based on its analysis of the first three factors.   

As outlined above, the court’s analysis of the factors underlying its decision 

to grant preliminary injunction was entrenched in the court’s conclusion that the 

MHA District Court lack jurisdiction over the Tribal Court Lawsuit.  As such, the 

court’s decision was based on a mistaken legal conclusion.  The district court’s 

conclusion that the MHA District Court lack jurisdiction was based on two erroneous 

interpretations of applicable precedent.  

In a very substantial departure from settle case law, the district court 

concluded that the MHA Courts did not have jurisdiction against companies for on-

reservation violation of consensual relationships with tribal members.  This is about 

as easy of a Montana rule case is there is, and the district court error is clear.   
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While this Court should not even need to reach the issue, if this Court were to 

reach it, the Court would find that it is clear that tribal jurisdiction fits within the first 

Montana exception; and yet more simply, that exhaustion of tribal remedies would 

be required because there would be a colorable claim of tribal jurisdiction under both 

Montana exceptions.  

There are two “Montana exceptions.”  If either applies, then the Tribe has 

jurisdiction.  The first Montana exception applies where a party has entered into a 

consensual relationship with the Tribe or its members.  Montana, 450 U.S. at 565-

66.  Here, Appellees entered into multiple consensual relationships with tribal 

members.  In the current pre-exhaustion context, the tribal officers only needed to 

show a colorable claim of tribal jurisdiction, Iowa Mutual Ins. Co., 480 U.S. 9, 18, 

but here the facts affirmatively showed that the tribe did have jurisdiction under the 

Montana test. 

In finding that the MHA Tribal Courts lack jurisdiction, the district court 

mistakenly relied upon a repeatedly attempted, and repeatedly rejected, 

interpretation of the Supreme Court’s 2001 decision in Nevada v. Hicks, 533 U.S. 

353 (2001).  In Hicks, Nevada state game wardens were sued by a member of Fallon 

Paiute-Shoshone Tribes in the tribal court after they had entered the home of the 

tribal member to search for evidence relating to the allegation that the tribal member 

had killed a California bighorn sheep in violation of Nevada’s criminal code.  Id. at 
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356-57. The tribal member’s allegations against the state game wardens included 

trespass to land and chattels, as well as a number of civil rights violations remedial 

under 42 U.S.C. § 1983.  Id.  The property that was searched by the state game 

wardens was located on trust land within the tribe’s reservation.   

The game wardens, along with the State of Nevada, filed an action in federal 

court to challenge the tribe’s jurisdiction over the tribal member’s lawsuit against 

them.  The federal district court granted summary judgment in favor of the tribal 

member on the issue of tribal jurisdiction, and the Ninth Circuit affirmed, finding 

that the location of the tribal member’s home on tribally-owned land within the 

reservation supported tribal jurisdiction.  Id. at 357.   

The Supreme Court reversed, holding that the tribal court did not have 

jurisdiction over the tribal member’s lawsuit against the state officials.  The Supreme 

Court found that the general limitations on tribes’ civil jurisdiction over nonmembers 

set forth in Montana applied, even though the activities took place on trust land 

within the reservation.  Id. at 364-66.  The dispositive inquiry, according to the Court, 

was whether exercising jurisdiction over the state officials under the given 

circumstances was “essential to tribal self-government and internal relations-to the 

right to make laws and be ruled by them.”  Id. at 364.  In finding that the exercise of 

such jurisdiction over the specific lawsuit in question did not meet this threshold, the 

Court focused less on the sovereign interests of the tribe than on the authority of the 
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state over criminal matters that occur off the reservation.  Indeed, the Court devoted 

a substantial portion of its opinion to analyzing whether a state’s authority over 

criminal matters involving Indians off the reservation “entails the corollary right to 

enter a reservation (including Indian-fee lands) for enforcement purposes.”  Id. at 

363.  Upon finding that Supreme Court precedent supported the right of the state to 

enter onto the reservation in furtherance of its authority over criminal matters that 

occur outside the reservation, the Court concluded that “tribal authority to regulate 

state officers in executing process related to the violation, off reservation, of state 

laws is not essential to tribal self-government or internal relations…”  Id. 364. 

Based on the Court’s analysis, it is evident that the Court’s ruling was highly 

fact-specific.  It was not a blanket application of Montana’s jurisdiction limitations 

to nonmember activity on trust lands.  Rather, the Court’s ruling spoke only to the 

unique dynamic between two co-existing sovereign entities – the state and the tribe 

– and how the authority of one impacts the authority of the other.  The Court’s saw 

a need to determine whether the authority of the state’s authority over criminal 

matters outside of reservation boundaries extended to the right to enter onto the 

reservation for enforcement purposes before reaching a conclusion on whether tribal 

jurisdiction over the state game wardens was “essential to tribal self-government or 

internal relations.”  Therefore, the Court’s decision in Hicks must be viewed 

narrowly, as it was tailored by the Court to apply specifically to the ability of tribes 
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to exercise jurisdiction over state officials performing state functions on the 

reservation that are permissible under federal law.   

Since the Hicks decision, federal courts have repeatedly adopted this narrow 

interpretation of Hicks when presiding over challenges to tribal court jurisdiction.  

Most notably, the Supreme Court itself has rejected the broad interpretation of Hicks 

that the district court applied here.  In Plains Commerce Bank v. Long Family Land 

& Cattle, 554 U.S. 316, 335 (2008), the Court noted that Hicks was consistent with 

its long line of decisions that show that tribes virtually always have jurisdiction over 

claims against non-Indians from trust lands.  The Court stated that tribes retain 

“plenary” jurisdiction under those facts.  The Court stressed “the critical importance 

of land status to the jurisdictional analysis.”  Id. 

The district court erred in construing Hicks as a radical new limitation on tribal 

court jurisdiction.  In Hicks, the Supreme Court announced that, contrary to the 

prevailing understanding of most commentators and authorities, there is no absolute 

rule that tribal courts have civil jurisdiction over actions on tribal land.  Hicks 

referred to the status of the land as only one factor in a multi-factor test that must to 

be applied to determine whether a tribal court has jurisdiction over non-Indians.  This 

removal of the previously understood bright line rule created uncertainty, but the 

Supreme Court’s decision in Plains Commerce Bank removed much of that 

uncertainty.  In Plains Commerce Bank, the Supreme Court clarified that although 
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the status of the land is a factor that can be outweighed by other factors, the United 

States’ ownership of land in trust for an Indian tribe is a very substantial factor—so 

substantial that it is a very rare case where the trust status can be outweighed by any 

other factor.   

In Plains Commerce Bank the respondent asserted the federal courts should 

consider status of the land as a relatively unimportant factor when it decides whether 

a tribal court has jurisdiction.  The Supreme Court, however, rejected that argument 

in clear, express terms.  The Court referred to tribal jurisdiction over tribally-owned 

lands as “plenary,” and noted that this plenary jurisdiction is lost when the land is 

transferred out of trust ownership and converted to fee simple.  Id. at 328.  The 

Supreme Court next analyzed, at length, its own numerous cases which show “the 

critical importance of land status” to the jurisdictional analysis.  Id. at 338.  As the 

Court discussed, those cases establish that tribal courts almost always have 

jurisdiction over conduct that occurs on trust lands, but usually lack jurisdiction over 

activities by non-members on non-Indian owned fee lands.  Id. at 332-333. 

As described in Plains Commerce Bank, citing back to Williams v. Lee, 358 

U.S. 217 (1959), a tribe has jurisdiction over contract disputes arising on trust lands.   

The issue in the present case is one of those which Plains Commerce clearly 

and expressly reaffirmed is within the jurisdiction of a tribal court.  That decision 
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controls here.  It was issued after Hicks and the district court’s reliance on its 

incorrect interpretation of  Hicks to trump Plains Commerce was error. 

The second Montana exception applies where the alleged “conduct threatens 

or has some direct effect on the political integrity, the economic security, or the 

health or welfare of the tribe.”  Montana, 450 U.S. at 565-66.  Here, the district court 

expressly acknowledged that Appellees’ gas-flaring could “jeopardize the health of 

tribal members.”  App. 574.  That acknowledgement is, by itself sufficient to 

establish that there is a colorable claim of tribal court jurisdiction under the second 

Montana exception.  The district court was required to permit the MHA Court to 

create the factual record regarding the scope of that health hazard.  Until that is done, 

the federal courts cannot analyze whether those facts would establish or defeat tribal 

court jurisdiction.  Enjoining the tribal court proceedings prevents the creation of the 

necessary record under the second Montana exception, and was therefore error. 

CONCLUSION 

For all of the reasons stated above, the district court committed reversible 

errors.  This Court should reverse the district court and remand with instructions to 

dismiss or stay this matter pending exhaustion of tribal court remedies.   
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Respectfully submitted this 18th day of June, 2018. 
 
 
      FREDERICKS PEEBLES & MORGAN LLP 
 
      By:   /s/ Jeffrey S. Rasmussen      
      Jeffrey S. Rasmussen 
      1900 Plaza Drive 
      Louisville, Colorado  80027 
      Telephone:  303-673-9600 
      Facsimile:  303-673-9155/9839 
      Email Address:   
      jrasmussen@ndnlaw.com  
      Attorney for Plaintiff/Appellant  
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