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STATEMENT OF RELATED CASES 
 

Keepseagle v. Vilsack, No. 14-5223, decided on March 4, 2016, before Circuit 

Judges Janice Rogers Brown, Cornelia T.L. Pillard, and Robert Leon Wilkins. The 

citation of the matter is Keepseagle v. Vilsack, 815 F.3d 28 (D.C. Cir. 2016). Counsel for 

the Appellant Timothy LaBatte is not aware of any other case pending in this Court or 

any other court that may directly affect or be directly affected by this Court’s decision 

in this pending appeal. 

STATEMENT REGARDING ORAL ARGUMENT 
 
 Counsel for Appellant Timothy LaBatte requests oral argument. Rule 34(a)(1). 

In this case oral argument requested as it pertains to certain matters of nationwide 

importance as it relates to (1) Rule 17 standards for breach of contract claims 

concerning settlement agreements; (2) government settlement agreements and the 

ability of the covenant of good faith and fair dealings; and (3) government employees 

testifying in their private capacity on issues concerning government wrongdoing 

before public employment. 

JURISDICTIONAL STATEMENT 
 

A. United States Court of Federal Claims subject-matter jurisdiction:  
 
Subject-matter jurisdiction over contract claims in the district court is 

established by various provisions of the Tucker Act, including 28 U.S.C. § 1491(a)(1), 

which extends jurisdiction over express or implied contracts entered into with the 

government, “the United States Court of Federal Claims has jurisdiction over the 
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breach of settlement agreements with the United States.” See Rick's Mushroom Serv., Inc. 

v. United States, 521 F.3d 1338, 1343–1344 (Fed. Cir. 2008); Hall v. U.S., 69 Fed. Cl. 51, 

55 (Fed. Cl. 2005) citing e.g., Kasarsky v. Merit Sys. Prot. Bd., 296 F.3d 1331, 1336 

(Fed.Cir.2002) Disputes involving settlement agreements are governed by contract 

principles.”). Greco v. Dep't of the Army, 852 F.2d 558, 560 (Fed.Cir.1988) (“It is 

axiomatic that a settlement agreement is a contract.”). Hence, jurisdiction did lie 

exclusively with the United States Court of Federal Claims because the contract 

question arose in the underlying lawsuit against the United States. See e.g., Brown v. 

United States, 389 F.3d 1296, 1297 (D.C. Cir. 2004). 

Further, although the Tucker Act serves as a waiver of sovereign immunity 

granting the Court of Federal Claims jurisdiction. “[t]he Tucker Act itself does not 

create a substantive cause of action; ... to come within the jurisdictional reach and the 

waiver of the Tucker Act, a plaintiff must identify a separate source of substantive law 

that creates the right to money damages.”Fisher v. United States, 402 F.3d 1167, 1172 

(Fed.Cir.2005) (en banc portion) (citing United States v. Mitchell, 463 U.S. 206, 216 

(1983)). “Allegations of a contract with the government and breach of that contract 

can suffice for this purpose, so long as monetary relief is sought.” Liberty Ammunition, 

Inc. v. U.S., 101 Fed. Cl. 581, 585–86 (Fed. Cl. 2011), citing Ransom v. United States, 900 

F.2d 242, 244 (Fed.Cir.1990); Speed v. United States, 97 Fed. Cl. 58, 64, 65–68 (Fed. Cl. 

2011). Notably, “for the purposes of jurisdiction, a plaintiff need merely show that a 

contract with the government underlies its claim.” Liberty Ammunition, Inc. v. U.S., 101 
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Fed. Cl. 581, 587 (Fed. Cl. 2011), citing Trauma Serv. Grp. v. United States, 104 F.3d 1321, 

1325 (Fed.Cir.1997) (“A well-pleaded allegation in the complaint is sufficient to 

overcome challenges to jurisdiction.”). 

B. Basis for appellate court jurisdiction:  
 
The basis for appellate court jurisdiction is found under 28 U.S.C. § 1295(a)(3):  

 
(a) The United States Court of Appeals for the Federal Circuit 

shall have exclusive jurisdiction—  
 

* * *  
(3) of an appeal from a final decision of the United States Court 
of Federal Claims. 

The United States Court of Federal Claims dismissed the underlying action for 

lack of subject matter jurisdiction citing Matthews v. United States, 72 Fed. Cl. 274, 278 

(2006), reconsideration denied 73 Fed. Cl. 524 (2006). 

C. Filing dates:  
 

The United States Court of Federal Claims filed its order on July 28, 2017. The 

Plaintiff filed his Notice of Appeal on August 7, 2017.  

D. Final order: 
 
 The decision of the United States Court of Federal Claims is a final order.  The 

court dismissed the plaintiff’s complaint for lack of subject matter jurisdiction 

disposing of all of the claims asserted. 
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STATEMENT OF THE ISSUE 
 

Every contract imposes upon each party a duty of good faith and fair dealing in 
its performance and enforcement. A settlement agreement prohibited the 
United States from engaging in a claimant’s claims process to present evidence 
to a neutral administrator to determine the merits and amount of monetary 
damages entitled to the claimant. The agreement’s claims process required a 
sworn statement from a person who witnessed the wrongful governmental act 
that gave rise to the underlying settlement agreement. The United States 
refused to allow a government employee to execute a sworn statement who 
witnessed the wrongful act as a private citizen before his employment as a 
federal employee. 

 
Whether it is a breach of the covenant of good faith and fair 
dealing and thus, a breach of contract, when the United States 
interfered with a claim before its submission to a neutral arbiter by 
refusing to allow a government employee to execute a sworn 
statement for wrongful governmental acts witnessed before 
becoming a federal employee, wherein the government agreed in a 
settlement agreement not to have a role in the claims process.  

.  
 

STATEMENT OF THE CASE 
 

I. A settlement agreement arises from a federal action 
regarding discriminatory actions of the USDA against 
Native-American farmers of which LaBatte is a class 
member. 

 
A putative class of Native-American farmers and ranchers commenced an 

action against the United States Department of Agriculture (“USDA”), Keepseagle, et al. 

v. Tom Vilsack,1 regarding two common claims: (1) the USDA discriminated against 

them in the processing of farm loan applications; and (2) the USDA failed to properly 

                                                
1 Keepseagle v. Vilsack, 1:99-CV-03119 (EGS) (Wash. D.C., D.C.). 
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process and investigate their discrimination complaints2 violating the Equal Credit 

Opportunity Act, 15 U.S.C. § 1691e, the Administrative Procedures Act, 5 U.S.C. § 

706(2)(A), and Title VI of the Civil Rights Act of 1964, 42 U.S.C. 2000d, et seq.3 The 

alleged discriminatory acts occurred between January 1, 1981 and November 24, 

1999.4 The district court certified the class5 and ultimately the case settled with a court 

approved “Keepseagle Settlement Agreement.”6  

The Settlement Agreement established several criteria for class membership. 

First, a class member must be a Native American as defined in the agreement. Second, 

the class member must have farmed, ranched, or attempted to farm or ranch between 

January 1, 1981 and November 24, 1999. Third, the class member must have applied 

to USDA in that time period for participation in a farm program. Finally, a class 

member must have filed a discrimination complaint with USDA either individually or 

through a representative.7 Within the Agreement were established processes allowing 

class members to recover damages from the USDA.8 

There is no dispute that Appellant Timothy LaBatte was a class member.9 

                                                
2 Keepseagle v. Veneman, No. CIV.A.9903119EGS1712, 2001 WL 34676944, at *1 
(D.D.C. Dec. 12, 2001). 
3 Id. 
4 Id. 
5 Id.*15. 
6 Settlement Argmt (Apr. 28, 2011); revised (July 31, 2012); Appx90-144. 
7 Plt.’s Compl. ¶¶43-47; Appx.34. 
8 Settlement Argmt § IX; Appx107-26. 
9 Plt.’s Compl. ¶¶48-52; Appx35. 
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A. LaBatte seeks to file a claim under the settlement 
agreement’s Track B process. 
 

The Keepseagle Settlement Agreement established a two track process, “A” or 

“B,” for individuals to file their respective claims for the recovery of damages. Both 

processes were “paper only” with no appeal rights. LaBatte did not opt out of the 

lawsuit and chose the Track B process. 

The claimant under the Track B process needed to establish that he farmed, 

ranched, or attempted to farm or ranch between January 1, 1981 and November 24, 

1999.10 The claimant also had to show that he or she applied, or attempted to apply, 

for a specific farm loan from a USDA office during the same period; that the USDA 

considered the loan, and that the loan was: “denied, provided late, approved for a 

lesser amount than requested, encumbered by restrictive condition(s), or USDA failed 

to provide appropriate loan service(s).”11 A Track B neutral would review the 

submitted paper-only record, without a hearing, to reach a decision. There was no 

appeal process once the neutral made his decision. The standard of proof was 

preponderance of the evidence.  

LaBatte sought to file his claim under the Track B process under the terms of 

the Keepseagle Settlement Agreement.12 As a Track B claimant, LaBatte was required to 

provide under Section IX D. 2.a., a: 

                                                
10 Settlement Agrmt. 25, ¶ D.1.a; Appx117. 
11 Id. 21, § IX.D, 1.d.; Appx117. 
12 LaBatte Track B form and Declaration (Dec. 23, 2011); Appx. 157-65. 
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credible sworn statement based on personal knowledge by an 
individual who is not a member of the Claimant’s family: 
 

(1) the identity of a similarly situated white farmer; 
and 
 

(2) that the Claimant filed a discrimination complaint 
with the USDA.13 
 

Under this rule, one declaration was enough. 

LaBatte found two non-family persons who had personal knowledge of the 

USDA’s discriminatory acts, and as required, prepared to present the evidence 

through declarations of the non-family members.14 LaBatte’s identified witnesses were 

Russell Hawkins and Tim Lake.15 Neither were LaBatte family members.16  

Russell Hawkins and Tim Lake belonged to the same Indian Tribe as LaBatte 

― the Sisseton Wahpeton Sioux Tribe of South Dakota.17 At the time of the USDA’s 

wrongdoing which was the subject of the Keepseagle underlying action,18 Hawkins was 

LaBatte’s Sisseton Wahpeton Sioux Tribal Chairman.19 He had information 

supportive of LaBatte’s claim under the Settlement Agreement’s Track B process.20 

                                                
13 Settlement Agrmt. 26, § IX.D.2.a.; Appx118. 
14Kaardal Decl. ¶2(Dec. 8, 2016); Appx145; LaBatte Decl. ¶5 (Dec. 8, 2016); 
Appx148.  
15 Id.  
16 Id. 
17 Plt.’s Comp. ¶168; Appx60. The Tribe is now known as the Sisseton Wahpeton 
Oyate Tribe of South Dakota. Id. 
18 Id. ¶169; Appx61. 
19 Id.  
20 Id. ¶¶89-90,165-70; Appx42-43, 60-61. 
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Notably, at the time of the USDA’s wrong-doing when Hawkins acquired the 

personal knowledge, Hawkins was not a federal employee: 

 “[d]uring his tenure as Tribal Chair, … was not a federal 
government employee;”21 

 [d]uring his tenure as Tribal Chair, … was not employed by 
the USDA nor was he employed by the Bureau of Indians 
(sic) [Affairs];”22 

 “[a]t the time of the USDA’s wrong-doing and, thus, 
acquiring the personal knowledge at that time, Hawkins 
was not a federal employee;”23 and 

 “was not a federal government employee until after the 
events leading up to the Keepseagle class-action lawsuit ….”24 

 
Hawkins agreed to provide LaBatte with a sworn declaration of the USDA’s 

discriminatory acts to meet the criteria of the Keepseagle Settlement Agreement. 

Likewise, although Lake was a Bureau of Indian Affairs employee, and thus, a 

federal employee at the time he witnessed USDA discriminatory acts against LaBatte 

like Hawkins, Lake also offered to give testimony through a declaration supporting 

LaBatte’s claim under the Settlement Agreement’s Track B process.25 

B. Government intervention in Track B process thwarts 
execution of declarations and, suddenly, LaBatte cannot 
provide complete evidence required for his claim. 
 

At the time LaBatte prepared to submit a claim under the Settlement 

Agreement’s Track B process, both Hawkins and Lake worked for the BIA (an agency 

                                                
21 Id. ¶89, Appx43. 
22 Id. ¶90; Appx43. 
23 Id. ¶171 (original emphasis); Appx61. 
24 Id. ¶12; Appx27-28. 
25 Id. ¶¶173-74, 229-30, 281-82; Appx61-62, 74, 84. 

Case: 17-2396      Document: 16     Page: 17     Filed: 10/13/2017



9 

under the Department of the Interior and under the Interior’s Assistant Secretary 

Indian-Affairs). However, as mentioned, Hawkins was not a federal employee before 

the start of the Keepseagle lawsuit.  

Draft declarations were prepared, but were not reviewed and thus, remained 

unrevised by the declarants: 

229. Draft declarations for former Tribal Chair Hawkins and 
Lake were prepared for review, revision, and ultimately execution 
prior to the LaBatte Track B process filing. 
 
230. Both witnesses, former Tribal Chair Hawkins and Lake had 
agreed to provide complete testimony and sign declarations on 
LaBatte’s behalf for his Track B process claim.26  
 

Notably in the record, there is nothing to indicate that Hawkins would have 

signed his declaration as a “federal employee,” but in his personal capacity. Likewise, 

there is nothing in the record that Lake would have signed his declaration as a “federal 

employee.”  

II. The government directed key witnesses not to execute their 
declarations for LaBatte. 

 
LaBatte had investigated at length potential witnesses and found none but for 

his former Tribal Chairman Hawkins and BIA employee Lake.27 They were the only 

witnesses LaBatte could rely upon to assert his claim in accordance with the Settlement 

Agreement provisions under the Track B process.28 Yet, before LaBatte could file his 

                                                
26 Plt.’s Compl. ¶¶229-30, Appx74; see also ¶187, Appx64; ¶¶ 281-82, Appx84. 
27 Plt.’s Compl. ¶¶17; 124; Appx28; 50-51. 
28 Id. ¶17; Appx28. 

Case: 17-2396      Document: 16     Page: 18     Filed: 10/13/2017



10 

Track B claim with executed declarations, the United States directed Hawkins and 

Lake not to testify by the declarations.29 As LaBatte’s Complaint alleged: 

227. The United States, through federal governmental officials, 
prior to LaBatte’s Track B process filing, instructed LaBatte’s 
former Tribal Chair, Russell Hawkins not to sign any declaration 
to support LaBatte’s claim against the USDA. 
 
228. Likewise, the United States, prior to LaBatte’s Track B 
process filing, instructed Tim Lake not to sign any declaration to 
support LaBatte’s claim against the USDA.30 

 
The actions of the United States were specifically targeted to LaBatte.31 Further, 

the United States has never denied its actions directing Hawkins and Lake not to 

testify:32 

                                                
29 Id. see also ¶¶24-25; Appx30. 
30 E.g. id. ¶¶227-28, Appx73; see also ¶¶188-190, Appx41; ¶¶277-78; Appx84.  
31 E.g. Id. ¶¶285-86, Appx85. 
32 Id. ¶286 citing n.78, Appx85, which refer to public court records: “See USDA Opp. 
Memo. to Intervene, Keepseagle v. Vilsack, 1:99-CV-3119 (EGS) (July 29, 2013); 
Appellant LaBatte’s Appeal Opp. to USDA’s Mot. for Summary Affirm, Keepseagle v. 
LaBatte v. Vilsack, 14-5223 (D.C. Ct. App. Jan. 12, 2013) USDA Appeal Reply in 
Support of Mot. for Summary Affirm., Keepseagle v. LaBatte v. Vilsack, 14-5223 (D.C. 
Ct. App. Jan. 22, 2105); Appellant LaBatte’s Principal Appeal Br., Keepseagle v. LaBatte 
v. Vilsack, 14-5223 (D.C. Ct. App. (July 9, 2015); Appellee USDA’s Response Br., 
Keepseagle v. LaBatte v. Vilsack, 14-5223 (D.C. Ct. App. (July 15, 2015); Appellant 
LaBatte’s Reply Br., Keepseagle v. LaBatte v. Vilsack, 14-5223 (D.C. Ct. App. (July 17, 
2015). “It is well established that, in addition to the complaint itself and attached 
exhibits, the court ‘must consider ... documents incorporated into the complaint by 
reference, and matters of which a court may take judicial notice.’” Bristol Bay Area 
Health Corp. v. U.S., 110 Fed. Cl. 251, 262 (Fed. Cl. 2013) quoting Tellabs, Inc. v. Makor 
Issues & Rights, Ltd., 551 U.S. 308, 322 (2007). “Moreover, ‘[e]ven where a document 
is not incorporated by reference, the court may nevertheless consider it where the 
complaint relies heavily upon its terms and effect, which renders the document 
integral to the complaint.” Mangiafico v. Blumenthal, 471 F.3d 391, 398 (2nd Cir.2006); 
see also Perry v. New England Bus. Serv., Inc., 347 F.3d 343, 345 n.2 (1st Cir. 2003) 
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286. During the claims process, government officials―who never 
denied their acts―deliberately prevented witnesses from testifying 
who could provide evidence of the USDA’s discrimination against 
LaBatte. Under the terms of the Settlement Agreement, the 
witnesses were required for the claims process. The government’s 
deliberate acts to prevent the testimony effectively destroyed 
evidence. The actions of the government were purposeful and 
deliberate.33 
 

Even if Lake’s declarations were eliminated under the premise that he was a 

federal employee with the BIA at the time of the USDA’s discriminatory acts against 

LaBatte, LaBatte could have proceeded with Hawkins’s declaration alone. Hawkins, as 

LaBatte’s Tribal Chairman witnessed the USDA’s discriminatory acts against LaBatte 

before Hawkins became a federal employee.  

With the lack of a declaration from a non-family witness, the Track B Neutral 

issued a final determination denying LaBatte’s claim having “failed to satisfy the 

requirement of the Settlement Agreement, through a sworn statement, that named 

white farmers who are similarly situated to you received USDA loans or loan servicing 

that was denied to you.”34 In short, with the absence of executed declarations from 

witnesses, denial under the Track B process was inevitable because of the lack of “‘a 

                                                                                                                                                       
(“Where ... ‘a complaint's factual allegations are expressly linked to—and admittedly 
dependent upon—a document (the authenticity of which is not challenged), that 
document effectively merges into the pleadings and the trial court can review it in 
deciding a motion to dismiss under [Fed. R. Civ. Proc.] 12(b)(6).’ (quoting Beddall v. 
State St. Bank & Trust Co., 137 F.3d 12, 17 (1st Cir. 1998) Id. 
33 Id. ¶286 (footnote omitted), Appx85. 
34 “Track B” Claim Declaration Form (Oct. 30, 2012); Appx173. 
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credible sworn statement based on personal knowledge by an individual who is not a 

member of the Claimant’s family.”35 

Importantly, the Track B Neutral was made aware of the government’s 

interference with obtaining the needed declarations through LaBatte’s counsel.36 This 

effort was to no avail as the Neutral would write: 

Mr. Kaardal’s declaration makes clear that you obtained 
information …from two federal officials named, the Settlement 
requirements have not been met. Further, the statements in that 
declaration purporting to establish that white farmers received a 
benefit (loans) that you were denied, lack the specificity necessary 
to establish that those benefits were, in fact received by the white 
farmers.37 

 
III. The Complaint breach of contracts claims are supported 

under the covenant of good faith and fair dealing. 
 

The breach of contract occurred before the filing 
of LaBatte’s Track B claim and is independent 
of the Neutral’s determination. 
 

LaBatte’s underlying Complaint alleged that the Keepseagle Settlement 

Agreement included an implied duty of good faith and fair dealing.38 Because LaBatte 

did not opt out of the Agreement and decided to proceed under the Track B process, 

he believed the process to be real and not illusory.39 Had LaBatte known the 

government would act in a manner targeting him by instructing Hawkins and Lake 

                                                
35 Settlement Agrmt § IX D.2.a.; Appx118. 
36 Kaardal Decl. ¶5 (referencing Ltr (May 23, 2012)), CFC Dckt. 1. 
37 “Track B” Claim Determination Form; Appx173-74. 
38 Id. ¶217, Appx71; ¶242; Appx76; ¶294; Appx87. 
39 Id. ¶216, Appx71. 
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not to testify on his behalf, he would have opted out of the Agreement.40 As his 

Complaint alleged, the United States breached the contract’s implied duty of good 

faith and fair dealing. LaBatte did not receive the bargained for process he was 

promised.41 Moreover, the Complaint does not seek to challenge the Neutral’s final 

decision; the underlying claims are independent of the Neutral’s findings.42 

The Agreement stated that the United States government was to play no role in 

the claims process:43  

[T]he United States shall have no role in the Non-Judicial Claims 
process.44 
 

But, the United States did so before LaBatte’s claim filing.45 That is when the 

breach occurred―before LaBatte’s submission to the arbiter.46 

224. Under Section IX, A.10 of the Settlement Agreement the 
United States government was to play no role in the claims 
process. 

 
225. Yet, prior to LaBatte submitting his Track B claim application, 

the government directly interfered with LaBatte’s claim process 
by preventing his former Tribal Chairman Russell Hawkins 
from testifying and providing evidence on behalf of LaBatte’s 
claim. 

 
226. Further, prior to LaBatte submitting his Track B claims 

application, the government directly interfered with LaBatte’s 

                                                
40 Id. ¶235, Appx75. 
41 See, ¶¶236-37, Appx75. 
42 See generally, Plt.’s Compl.; Appx20-89. 
43 Id. ¶224, Appx73; Settlement Agmt. 19, § IX, A.10; Appx111.  
44 Settlement Agmt. 19, § IX.3.10; Appx.111. 
45 E.g. Plt.’s Compl. ¶¶133-34; App. 53; see also ¶¶189-90, Appx64. 
46 Id. ¶¶224-27; Appx73. 
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claim process by preventing Tim Lake from testifying and 
providing evidence on behalf of LaBatte’s claim as was required 
under the Settlement Agreement. 

227. The United States, through federal governmental officials, prior 
to LaBatte’s Track B process filing, instructed LaBatte’s former 
Tribal Chair, Russell Hawkins not to sign any declaration to 
support LaBatte’s claim against the USDA. 

 
228. Likewise, the United States, prior to LaBatte’s Track B process 

filing, instructed Tim Lake not to sign any declaration to 
support LaBatte’s claim against the USDA.47 

 
Further, there is no Settlement Agreement provision governing non-family 

witnesses who were “private citizens” when they witnessed the USDA’s wrongful 

discriminatory acts and later became public employees,48 so that he or she would be 

prevented from testifying. 

Likewise, there is no provision in the Settlement Agreement that prohibits non-

family witnesses who were “private citizens” when they witnessed the USDA’s 

wrongful discriminatory acts and later became public employees49 that would prevent 

their testimony.  

LaBatte also alleged that the government breached the covenant of good faith 

and fair dealing when it acted to destroy LaBatte’s reasonable expectation regarding 

the fruits of the settlement agreement. Before LaBatte submitted to the settlement 

agreement’s claims process, the government targeted LaBatte and interfered with his 

                                                
47 Plt.’s Compl. ¶¶227-28; Appx73. 
48 Settlement Agrmt.; Appx90-144. 
49 See id. 
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ability to perform under the agreement’s claim provisions.50 The United States 

effectively destroyed key evidence through specific instructions to witnesses not to 

testify that would have supported LaBatte’s claim.51 

The U.S. Court of Federal Claims’ decision dismissed LaBatte’s Complaint on 

the motion of the United States under Rules 12(b)(1) of the Rules of the United States 

Court of Federal Claims on the grounds that the court lacked subject matter 

jurisdiction.52 Although the court opined that it had jurisdiction over breach of 

settlement claims, it said it did not have jurisdiction in this case.53 The court 

determined that LaBatte, because he participated in the Track B process under the 

terms of the Settlement Agreement, waived any rights to challenge any wrongful act 

of the United States.54 

Moreover, the court opined, because the Federal Circuit has a “longstanding 

practice of enforcing finality clauses in settlement agreements,”55 the Settlement 

Agreement could be easily read that “determinations made under this Non-Judicial 

Claims Process are final and not reviewable by the Claims Administrator, the Track B 

                                                
50 See Plt.’s Compl. ¶¶236; Appx.75. 
51 Id. 
52 Fed. Ct. Cl. Or. 15; Appx15. The United States also moved under Rule 12(b)(6), 
failure to state a claim, however, the Court of Claims would not reach that argument 
and therefore, did not rule on the motion. 
53 Id. 9; Appx9. 
54 Id. 10-13; Appx10-13. 
55 Id. 13; Appx13. 
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neutral, the [d]istrict [c]ourt, or any other party or body, judicial or otherwise.”56 

Hence, LaBatte “fail[ed] to account for Agreement’s strong finality language declaring 

all claim determinations final and unreviewable.”57 The court did not reach any of the 

arguments LaBatte presented to the court. “It is not necessary, therefore, to continue 

deliberating concerning other allegations in this matter.”58 

 
SUMMARY OF THE ARGUMENT 

 
The breach of contract complained of occurred before the submission of a claim 

to a neutral arbiter under a settlement agreement between LaBatte as a class member 

and the United States. Part of LaBatte’s claim process required him to obtain a sworn 

statement from a non-family witness to the government wrongdoing; however, 

contrary to the terms of the agreement, the United States by prohibiting LaBatte’s 

identified key witness from testifying injected itself and interfered with the claims 

process.  

All contracts, including government contracts, contain an implied covenant of 

good faith and fair dealing.59 “The covenant imposes obligations on both contracting 

                                                
56 Id. 
57 Id. 14-15; Appx14-15. 
58 Id. 15; Appx15. 
59 Centex Corp. v. U.S., 49 Fed. Cl. 691, 708 (Fed. Cl. 2001) citing Landmark Land Co., 
Inc. v. United States, 46 Fed. Cl. 261, 269 (2000) (“All parties to a contract have an 
obligation to act in good faith, regardless of whether the contract states it.”); Allstates 
Air Cargo, Inc. v. United States, 42 Fed. Cl. 118, 124 (1998); Ebasco Servs., Inc. v. United 
States, 37 Fed. Cl. 370, 382 (1997) Every government contract contains an implied 
covenant of good faith and fair dealing.”) (other citations omitted). 
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parties that include the duty not to interfere with the other party's performance and 

not to act so as to destroy the reasonable expectations of the other party regarding the 

fruits of the contract.”60  

The United States played a role in the claims process by injecting itself into the 

process, the same agreed not to interfere with, by preventing the complete submission 

of a legitimate claim for a neutral arbiter’s review. The government never denied it 

prohibited the only and key witnesses to support LaBatte’s claim from executing 

sworn declarations of evidence required to be submitted under the Settlement 

Agreement. The Agreement explicitly required that the “United States shall have no 

role in the Non-Judicial Claims Process;” yet, the government unabashedly injected 

itself into the claims process preventing LaBatte from receiving the benefit of his 

contractual bargain.  

The United States’ interference suppressed evidence vital to LaBatte’s claim 

before his submission was inconsistent with the contract’s purpose. It deprived LaBatte 

of the contemplated value bargained for―a claim submission supported with 

complete evidence from a non-family witness to the government’s wrongdoing from 

which the Keepseagle Settlement Agreement arose. The United States’ action 

contradicted the terms of the original bargain. Moreover, LaBatte’s submission to the 

settlement claims process did not mean LaBatte waived any claim based on the 

government violating the implied duty of good faith and fair dealing. 

                                                
60 CentexCorp. v. U.S., 395 F.3d 1283, 1304 (Fed. Cir. 2005). 
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The facts and circumstances of this case reveals that the alleged breach of 

contract falls within the Tucker Act and the jurisdiction of the U.S. Court of Federal 

Claims. Thus, the U.S. Court of Federal Claims decision to dismiss LaBatte’s 

Complaint for lack of subject matter jurisdiction should be reversed and this matter 

should be remanded for further adjudication. 

ARGUMENT 
 

I. Matters dismissed for lack of subject matter jurisdiction are 
reviewed de novo and all undisputed allegations asserted in the 
complaint are taken as true. 

 
This Court reviews de novo a district court's order dismissing claims for lack of 

subject matter jurisdiction.61 Likewise, the Tucker Act provides the U.S. Court of 

Federal Claims with jurisdiction to “render judgment upon any claim against the 

United States founded ... upon any express or implied contract with the United 

States.” 28 U.S.C. § 1491(a)(1).62 Here, too, the interpretation of a government 

contract is a question of law, subject to de novo review on appeal.63 

Further, “in deciding a motion to dismiss for lack of subject matter jurisdiction, 

the court accepts as true all undisputed facts in the pleadings and draws all reasonable 

inferences in favor of the plaintiff.”64 “[I]f the facts reveal any reasonable basis upon 

                                                
61 Powertech Tech. Inc. v. Tessera, Inc., 660 F.3d 1301, 1306 (Fed. Cir. 2011) (“We review 
the district court's jurisdictional determinations without deference.”). 
62 See Lea v. U.S., 662 Fed. Appx. 925, 927 (Fed. Cir. 2016)(unpublished). 
63 C. Sanchez & Son v. United States, 6 F.3d 1539, 1544 (Fed. Cir. 1993). 
64 Trusted Integration, Inc. v. United States, 659 F.3d 1159, 1163 (Fed. Cir. 2011). 
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which the non-movant may prevail, dismissal is inappropriate.”65 Invoking U.S. Court 

of Federal Claims jurisdiction is done so by a preponderance of the evidence.66 

The U.S. Court of Federal Claims had 
jurisdiction under the Trucker Act because the 
underlying dispute concerned a breach of an 
expressed contract and the relief sought seeks 
monetary damages. 

 
The United States Court of Federal Claims jurisdiction over the area of 

contract claims is established by various provisions of the Tucker Act, including 28 

U.S.C. § 1491(a)(1), which extends jurisdiction over express or implied contracts 

entered into with the government:67 “the United States Court of Federal Claims has 

jurisdiction over the breach of settlement agreements with the United States.”68 

Hence, jurisdiction lies in the U.S. Court of Federal Claims because the contract 

question arises in suit against the United States.69 

The Tucker Act serves as a waiver of sovereign immunity and grants the Court 

of Claims jurisdiction over “any claim against the United States founded either upon 

                                                
65 Pixton v. B & B Plastics, Inc., 291 F.3d 1324, 1326 (Fed. Cir. 2002); CBY Design 
Builders v. United States, 105 Fed. Cl. 303, 325 (2012). 
66 See McNutt v. GMAC, 298 U.S. 178, 189 (1936); Reynolds v. Army & Air Force Exch. 
Serv., 846 F.2d 746, 748 (Fed. Cir. 1998); Rocovich v. United States, 933 F.2d 991, 993 
(Fed. Cir. 1991). 
67 See Rick's Mushroom Serv., Inc. v. United States, 521 F.3d 1338, 1343–1344 (Fed. Cir. 
2008). 
68 Hall v. U.S., 69 Fed. Cl. 51, 55 (Fed. Cl. 2005) citing e.g., Kasarsky v. Merit Sys. Prot. 
Bd., 296 F.3d 1331, 1336 (Fed. Cir. 2002) (“Disputes involving settlement agreements 
are governed by contract principles.”); and Greco v. Dep't of the Army, 852 F.2d 558, 560 
(Fed. Cir. 1988) (“It is axiomatic that a settlement agreement is a contract.”). 
69 See e.g., Brown v. United States, 389 F.3d 1296, 1297 (D.C. Cir. 2004).  
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the Constitution, or any Act of Congress or any regulation of an executive 

department, or upon any express or implied contract with the United States, or for 

liquidated or unliquidated damages in cases not sounding in tort.”70 Nonetheless, 

“[t]he Tucker Act itself does not create a substantive cause of action; ... to come 

within the jurisdictional reach and the waiver of the Tucker Act, a plaintiff must 

identify a separate source of substantive law that creates the right to money 

damages.”71 “Allegations of a contract with the government and breach of that 

contract can suffice for this purpose, so long as monetary relief is sought.”72 Notably, 

“for the purposes of jurisdiction, a plaintiff need merely show that a contract with the 

government underlies its claim,”73 no further inquiry is necessary.74 

“It is axiomatic that a settlement agreement is a contract.”75 Accordingly, 

LaBatte’s Complaint meets the criteria necessary for this Court to determine that the 

U.S. Court of Federal Claims should have retained jurisdiction of LaBatte’s underlying 

                                                
70 28 U.S.C. § 1491(a)(1). 
71 Fisher v. United States, 402 F.3d 1167, 1172 (Fed. Cir. 2005 (en banc portion) (citing 
United States v. Mitchell, 463 U.S. 206, 216 (1983). 
72 Liberty Ammunition, Inc. v. U.S., 101 Fed. Cl. 581, 585–86 (Fed. Cl. 2011) citing 
Ransom v. United States, 900 F.2d 242, 244 (Fed. Cir. 1990); Speed v. United States, 97 Fed. 
Cl. 58, 64, 65–68 (2011). 
73 Liberty Ammunition, Inc. v. U.S., 101 Fed. Cl. 581, 587 (Fed. Cl. 2011) citing Trauma 
Serv. Grp. v. United States, 104 F.3d 1321, 1325 (Fed. Cir. 1997) (“A well-pleaded 
allegation in the complaint is sufficient to overcome challenges to jurisdiction.”). 
74 See e.g. Holmes v. U.S., 657 F.3d 1303, 1314 (Fed. Cir. 2011) (“In a contract case, the 
money-mandating requirement for Tucker Act jurisdiction normally is satisfied by the 
presumption that money damages are available for breach of contract, with no further 
inquiry being necessary.”). 
75 Greco v. Dep't of the Army, 852 F.2d 558, 560 (Fed. Cir. 1988). 
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breach of contract claims for monetary relief.76 Notably, no provision in the 

Settlement Agreement indicates the parties did not intend for money damages to be 

available in the event of a breach. Nor is there any provision in the Settlement 

Agreement that precluded the right to pursue a breach of contract claim under the 

Tucker Act. 

This Court recently reiterated the presumption of a damages remedy in a civil 

context when a breach of contract occurs: 

Where there is a breach of a government contract, “as with 
private agreements, there is a presumption in the civil context that 
a damages remedy will be available upon the breach of an 
agreement.” Sanders v. United States, 252 F.3d 1329, 1334 (Fed. Cir. 
2001). Typically, based on that presumption, “no further inquiry is 
required” into whether money damages are available. Holmes v. 
United States, 657 F.3d 1303, 1314 (Fed. Cir. 2011).77 
 

This Court also noted the few exceptions to this rule, none of which exist in 

the instant case: 

We have found that money damages are not available in a breach 
of contract case only in a limited number of situations—e.g., 
where a contract expressly disavows money damages, see id. 
(distinguishing such cases), where the breach alleged was of a 
confidentiality provision in an agreement defining the terms of an 
alternative dispute resolution process, Higbie, 778 F.3d at 995, 
where the agreement concerned a criminal defendant's release on 
bail, Sanders 252 F.3d at 1331, and where a special government 
cost-sharing agreement, rather than a procurement or sales 
contract, was at issue, Rick's Mushroom Serv., Inc. v. United States, 
521 F.3d 1338, 1344–46 (Fed. Cir. 2008).78 

                                                
76 Plt.’s Compl. ¶¶241, 267, 297; Relief ¶(5); Appx76, 81, 88. 
77 Rocky Mt. Helium, LLC v. U.S., 841 F.3d 1320, 1327 (Fed. Cir. 2016). 
78 Id. 
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As we stated, none of the exceptions are found here. The Keepseagle Settlement 

Agreement does not disavow money damages. Notably, LaBatte does not seek to 

revisit the arbiter’s decision. That decision is final under the settlement agreement. 

But LaBatte did not waive any other claim based on government wrongdoing prior to 

the Neutral’s findings as complained here. The Complaint is focused upon the actions 

of the United States prior to the filing of a claim under the processes outlined in the 

Settlement Agreement. While the government may attempt to recast LaBatte’s 

Complaint as an effort to overturn the Neutral’s decision, the government cannot 

because LaBatte is the master of his complaint.79 LaBatte seeks a monetary award, yet 

to be determined, from the United States for its wrongful acts.80 

The Settlement Agreement, by its terms, does not prohibit a breach of contract 

claim against the government for its wrongful acts that occurred before LaBatte’s 

claim filing. For the type of breach complained of, the Settlement Agreement does 

not define any alternative dispute resolution process nor involve any other type of 

agreement.  

                                                
79 “The plaintiff is ‘the master of the complaint.’” Holmes Group, Inc. v. Vornado Air 
Circulation Sys., Inc., 535 U.S. 826, 831 (2002) (citation omitted). See The Fair v. Kohler 
Die & Specialty Co., 228 U.S. 22, 25, 33 (1913) (“Of course, the party who brings a suit 
is master to decide what law he will rely upon”) (Holmes, J.). 
80 The amount given in LaBatte’s Complaint under “Relief” is an amount he believes 
can be proven, however, is nothing but a start. Actual damages as asserted for each of 
the three claims for breach of the covenant of good faith and fair dealing would 
ultimately be determined at trial for an amount greater or less than the amount given. 
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II. LaBatte did not waive the right to sue for the breach of the 
covenant of good faith and fair dealing nor did he bargain for the 
government’s interference with his claims process. 
 
A. Nothing in the Settlement Agreement prevents 

testimony from a person acting as a private citizen 
or in his or her private capacity. 

 
The Appellant Timothy LaBatte asserted three claims in his underlying 

Complaint, each based upon the covenant of good faith and fair dealing.81 “Every 

contract imposes upon each party a duty of good faith and fair dealing in its 

performance and enforcement.”82 This duty prevents a party from acting in a way that 

is inconsistent with the contract's purpose and would deprive the other party of the 

contemplated value. 83 

The implied duty of good faith and fair dealing allows the court to infer 

obligations from contracts when the parties' negotiations or drafting failed, for one 

reason or another, to account for circumstances that later developed.84 “The covenant 

imposes obligations on both contracting parties that include the duty not to interfere 

with the other party's performance and not to act so as to destroy the reasonable 

                                                
81 Plt.’s Compl. ¶¶214-297; Appx48-65. 
82 Metcalf Const. Co. v. United States, 742 F.3d 984, 990 (Fed. Cir. 2014) (quoting 
Restatement (Second) of Contracts § 205 (1981)). 
83 Id. at 991. 
84 See Precision Pine & Timber, Inc. v. United States, 50 Fed. Cl. 35, 61 (Fed.Cl. 2001), 
affirmed in part, rev'd in part and remanded, 596 F.3d 817 (Fed. Cir. 2010) (“‘What 
courts are doing here [in recognizing implied duties] ... is but a recognition that the 
parties occasionally have understandings or expectations that were so fundamental 
that they did not need to negotiate [ ] about these expectations.’” (first alteration in 
original) (quoting 3 Corbin on Contracts § 570(A) (Supp. 2000))), rev'd in part on other 
grounds, 596 F.3d 817. 
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expectations of the other party regarding the fruits of the contract.”85 But we 

understand that the duty does not alter obligations that arise out of the express 

language of the contract.86 In other words, the duty “‘cannot expand a party's 

contractual duties beyond those in the express contract or create duties inconsistent 

with the contract's provisions.’”87 Thus, “an act will not be found to violate the duty ... 

if such a finding would be at odds with the terms of the original bargain, whether by 

altering the contract's discernible allocation of risks and benefits or by conflicting with 

a contract provision.”88 

The U.S. Court of Federal Claims opined that LaBatte waived certain rights in 

the Settlement Agreement precluding any breach of contract claim as he “knowingly 

and voluntarily agreed to the finality of the Track B Neutral decisions” and thus “had 

contracted out his right to a judicial review.”89 In response, LaBatte argues that he 

never waived his breach of implied good faith and fair dealing covenant claim based 

on government wrongdoing prior to the Track B Neutral decision. Because the 

government’s wrongdoing occurred prior to the Track B Neutral decision, the 

                                                
85 CentexCorp. v. U.S., 395 F.3d 1283, 1304 (Fed. Cir. 2005). 
86 Scott Timber Co. v. United States, 692 F.3d 1365, 1375 (Fed. Cir. 2012) (“‘[T]he 
assertion of a legitimate contract right cannot be considered as violative of a duty of 
good faith and fair dealing.’” (quoting David Nassif Assocs. v. United States, 644 F.2d 4, 
12 (Ct.Cl.1981))); Precision Pine & Timber Co. v. United States, 596 F.3d 817, 831 (2010) 
(“The implied duty of good faith and fair dealing cannot expand a party's contractual 
duties beyond those in the express contract or create duties inconsistent with the 
contract's provisions.”). 
87 Metcalf Const. Co., 742 F.3d at 991. 
88 Id. 
89 Or. 12; Appx12. 

Case: 17-2396      Document: 16     Page: 33     Filed: 10/13/2017



25 

government violated the implied duty of good faith and fair dealing prior to the Track 

B Neutral decision, negating its finality and waiver legal effects. 

The core provision of the Settlement Agreement at issue is found under 

Section IX, A.10 which LaBatte complains was breached before his claims submission:  

[T]he Secretary and/or the United States shall have no role in the 
Non-Judicial Claims Process.90 

“United States” is defined as “individually and collectively, the Executive 

Branch of the United States, it agencies, instrumentalities, agents, officer, and 

employees.”91 The United States may argue that it had a right to prevent current 

federal employees, such as Hawkins and Lake from testifying, as found within the 

definition of “United States.”. In other words, because Hawkins and Lake are current 

federal employees, they are to “have no role in the Non-Judicial Claims Process.” 

However, the plain meaning of the definition “United States” does not 

preclude the testimony of Hawkins, as LaBatte’s Tribal Chairman, regarding past 

events witnessed as a private citizen or in his private capacity. Any declaration from 

Hawkins would not be testimony of a “federal employee” made on behalf of the United 

States or any other governmental agency, but as a private citizen or in his private 

capacity. 

The underlying Settlement Agreement does not provide any provision 

prohibiting testimony of a private citizen or testimony made in a person’s private 

                                                
90 Settlement Agmt 19, § IX, A.3.10, Appx111.  
91 Id. (emphasis omitted). Settlement Agrmt 9, § II.BBB, Appx101. 
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capacity who witnessed government wrongdoing who later became a federal 

employee.92 While we must admit that Lake was a federal employee at the time of the 

USDA’s discriminatory acts against LaBatte occurred, LaBatte’s Tribal Chairman 

Hawkins was not a federal employee at that time. He became a federal BIA employee 

later. While at the present time, Hawkins maintains a dual status―government 

employee while on the job, private citizen when not at work―any testimony given 

would not be in his capacity as a federal employee.93 As a private citizen as LaBatte’s 

Tribal Chairman, Hawkins would not have been acting in any federal government 

capacity.94 Thus, even disregarding Lake’s testimony, Hawkins’ declaration alone 

would have been adequate under the Agreement.95 

Notably, under the Settlement Agreement, there is nothing to indicate any 

consideration was given to circumstances in which a private citizen could give 

evidence against the government who in turn later became a federal employee. A 

                                                
92 See generally, Settlement Agrmt Appx20-89. Cf. U.S. ex rel. LeBlanc v. Raytheon Co., Inc., 
913 F.2d 17, 19 (1st Cir. 1990) (Because “government employees maintain a dual 
status—arms of the government while at work, private citizens while not at work—a 
‘public disclosure’ necessarily occurs whenever a government employee uses 
government information he learned on the job to file a qui tam suit in his private 
capacity.”).  
93 Id. 
94 Cf. State v. Brittingham, 294 P.3d 263, 264 (Kan. 2013) (Fourth Amendment to the 
United States Constitution does not constrain the activities of persons acting in an 
essentially private capacity merely because they happen to be government employees. 
Rather, to be a constitutionally constrained government actor, the government 
employee must be performing an investigatory-type activity for the benefit of his or 
her employer.). 
95 Settlement Agrmt 26, § IX.D.2.a.; Appx118 
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court can infer obligations into a contract when parties have failed to account for 

circumstances that later developed.96 This is such a circumstance. We have found no 

case law that suggests a private citizen in his private capacity cannot testify of 

government wrongdoing―here, USDA discriminatory acts against LaBatte―that 

occurred before the person became a federal employee. Further, an individual has a 

right to testify in litigation in association with others, even if he is a public employee 

and it involves his employer.97 The acts of USDA discriminatory acts against LaBatte 

were matters of public concern.98 This is of particular relevance to Hawkins under the 

circumstances of this case.  

Hawkins did not witness the USDA’s discriminatory acts as a federal employee. 

Likewise, that evidence was not obtained through information obtained “on the job” 

as a federal employee.99 Testifying as private citizen or in his private capacity, Hawkins 

would not be subject to the United States interpretation of Section IX, A.10 of the 

                                                
96 Metcalf Const. Co., 742 F.3d at 991. 
97See e.g. Copp v. Unified Sch. Dist. No. 501, 882 F.2d 1547, 1550 (10th Cir. 1989) (“[W]e 
allowed a police officer to pursue a First Amendment claim when he alleged that the 
sheriff’s department fired him because he assisted his wife in filing a sex 
discrimination claim against the department.”); NAACP v. Button, 371 U.S.415, 420-
21, 428-29 (1963) see, In re Primus, 436 U.S. 412, 421, 431 (1978). 
98 See e.g. “An employee’s speech touches upon a matter of public concern when it is a 
‘matter of political, social, or other concern to the community’ at large.” Kincade v. City 
of Blue Springs, Mo., 64 F.3d 389, 396 (8th Cir. 1995), cert denied, 517 U.S. 1166 (1996). 
99 Cf. U.S. ex rel. LeBlanc v. Raytheon Co., Inc., 913 F.2d 17, 19 (1st Cir. 1990) (Because 
“government employees maintain a dual status—arms of the government while at 
work, private citizens while not at work—a ‘public disclosure’ necessarily occurs 
whenever a government employee uses government information he learned on the job 
to file a qui tam suit in his private capacity.”).  
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Settlement Agreement that the government shall have no role in the non-judicial 

claims process. 

Although we have been unable to find any case law on point on this issue, the 

government’s conduct, at least toward Hawkins, is akin to an effort to suppress 

evidence of bad acts witnessed by a person who later marries the person committing 

the bad acts. As one court stated, “since [the] defendant's wife's testimony concerned 

matters prior to the marriage, the privilege against the testimony of a spouse is 

inapplicable in accordance with Rule 505(c) of the proposed Federal Rules of 

Evidence, which was framed to eliminate the possibility of suppressing testimony by 

marrying a witness.”100 Similarly, the government may not suppress evidence of a 

private citizen of wrongful government acts that occurred before employment with 

the federal government.  

B. Testimony from a private citizen witnessing 
government discriminatory acts given in his private 
capacity although the private citizen is later 
employed as a federal employee is not inconsistent 
with terms of the Settlement Agreement wherein 
the United States was to play no role in the claims 
process. 

 
Under the terms of the Settlement Agreement, LaBatte’s obligation included 

obtaining evidence to support his claim for submission to the Track B Neutral: 

                                                
100 U.S. v. Van Drunen, 501 F.2d 1393, 1397 (7th Cir. 1974). See also e.g. U.S. v. Pensinger, 
549 F.2d 1150, 1151 (8th Cir. 1977). “It was clearly established that the statement was 
made prior to the marriage and thus was not within the scope of the marital 
privilege,” citing Pereira v. United States, 347 U.S. 1, 7 (1954). 
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To obtain a Claim Determination under this Settlement 
Agreement, a Claimant must submit a Complete Claim Package to 
the Claims Administrator by the Claim Deadline….101 
 

Obtaining evidence, specifically a sworn statement from a witness, was part of 

the claims process before submission to the Neutral: 

Any of the following elements may be established by a credible 
sworn statement based on personal knowledge by an individual 
who is not a member of the Claimant’s family: 
 
(1) the identity of a similarly situated white farmer; and 

 
(2) that the Claimant filed a discriminatory complaint with 

the USDA.102  
 
Here, the covenant of good faith and fair dealing imposes obligations on both 

contracting parties that include the duty (of the United States) not to interfere with 

the other party’s performance and not to act so as to destroy the reasonable 

expectations of the other party (LaBatte’s) regarding the fruits of the contract.103 

LaBatte expected the government not to play any role with his gathering of evidence 

before his Track B claim submission in the expectation he would be able to present all 

obtainable evidence―the “complete Claim Package”―for the Track B Neutral’s review. 

Gathering evidence was an obligation (duty) of LaBatte’s claim process under the 

Agreement’s Sections IX.A.1 and D.2.a. However, the United States purposefully 

                                                
101 Settlement Agrmt 15-16, § IX. A.1.; Appx107-08. 
102 Id. 26, § IX.D.2.a.; Appx118. 
103 CentexCorp., 395 F.3d at 1304. 
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injected itself into the process it agreed to exclude itself by prohibiting the one 

declaration from Hawkins LaBatte required.104 

LaBatte did not bargain for government interference with his fact finding 

investigation prior to his Track B claim filing. Government interference is a violation 

of the covenant of good faith and fair dealing. A “fruit” of the Settlement Agreement 

included no government role in the claims process. Another “fruit” included the 

ability to submit an executed sworn statement of a non-family member who witnessed 

USDA discriminatory acts against Native-American farmers. LaBatte could not 

harvest the fruit because of the United States’ interference. 

We note that the draft declarations105 of Hawkins and Lake were submitted in 

the Track B process as “offers of proof,”106 but in the context of acknowledging their 

incompleteness as they were drafts and unexecuted demonstrating the United States’ 

action of preventing execution of statements yet to be revised. No one claimed the 

declarations as complete.107 The unexecuted declarations were incomplete as counsel 

                                                
104 See e.g. Plt.’s Compl. ¶¶192; Appx65. 
105 See e.g. Plt.’s Compl. ¶187; Appx64. 
106 Fed. Ct. Cl. Or. 4, Appx.4. 
107 See e.g., Fed. Ct. Cl. Or. 5, Appx5 (references of Track B Neutral noting 
declarations lack of specificity.); Plt.’s Compl. ¶187; Appx41 (“Draft declarations for 
former Tribal Chair Hawkins and Lake were prepared for review, revision, and 
ultimately execution prior to the LaBatte Track B process filing. The declarants had 
agreed to cooperate to ensure their complete testimony.”). 
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has explained.108 Any offer of proof was applicable only as to the identified partial and 

incomplete information obtained since the government interfered with obtaining the 

whole truth from the witnesses―the government’s suppression of evidence. LaBatte, 

because of the government’s actions, could not obtain the information needed and 

complete the draft declarations. Thus, whatever the Track B Neutral did with the 

unexecuted draft declarations is not relevant to the breach of contract claims asserted 

in the Complaint over which the U.S. Court of Federal Claims has jurisdiction. 

Moreover, there is noting in the Settlement Agreement that prohibits the 

submission of declarations of persons in their “personal capacity” and not as federal 

employees.109 Hence, any final declaration executed by either Hawkins or Lake would 

not have been violative of Section IX.A.10 of the Settlement Agreement. In other words, 

the declarations, particularly Hawkins, would not be in the capacity of a federal 

employee, made on behalf of their current federal positions or as representatives or 

agents of any governmental entity. The witnessed wrongful acts of the discrimination 

by the USDA occurring prior to federal employment for Hawkins could only be 

sworn to in his personal capacity as he was then a private citizen. 

                                                
108 As the Kaardal Declaration explained, the Hawkins and Lake Declarations were 
anticipated to be revised. There is nothing to indicate the drafts were final. Kaardal 
Decl. ¶2, Appx145. 
109 E.g. Wal–Mart Stores, Inc. v. Texas Alcoholic Bev. Commn., 834 F.3d 562, 568 n.5 (5th 
Cir. 2016) (Mayor and city intervened in their respective private capacities as electric 
customers). 
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The same logic could be applied to Lake, who although a BIA employee at the 

time of the wrongful acts, would also be able to give testimony in his personal 

capacity as he too would not be representative of any governmental agency testifying 

to acts he witnessed. Neither declaration would be contrary to Section IX.A.10 of the 

Settlement Agreement. 

This Court has taken the position that “‘the nature of the case’— the content 

of the underlying agreement and the manner in which the plaintiff sought to enforce 

that agreement—determined whether the Claims Court had Tucker Act 

jurisdiction.”110 LaBatte did not receive the benefit of his contractual bargain ― an 

unimpeded claims process wherein he could present his full case to the neutral arbiter 

in the Track B claims process. Hence, LaBatte’s submissions to the arbiter were 

incomplete because of the government’s interference.111 

                                                
110 Cunningham v. U.S., 748 F.3d 1172, 1178 (Fed. Cir. 2014) citing VanDesande v. U.S., 
673 F.3d 1342, 1350-51 (Fed. Cir. 2012). 
111 Under the Settlement Agreement, the statements had to be “sworn statements.” 
Settlement Agrmt 26, § IX, D, 2a. and a(3); Appx118. They were not. Cf. A 
declaration is “[a] formal, written statement ... that attests, under penalty of perjury, to 
facts known by the declarant.” Black's Law Dictionary 468 (9th ed. 2009) Rule 
56(c)(4) of the Federal Rules of Civil Procedure provides that “[a]n affidavit or 
declaration used to support or oppose a motion [for summary judgment] must be 
made on personal knowledge, set out facts that would be admissible in evidence, and 
show that the affiant or declarant is competent to testify on the matters stated.” Bell v. 
Lackawanna County, 892 F. Supp. 2d 647, 661–62 (M.D. Pa. 2012) citing Fed. R. Civ. P. 
56(c)(4) Mason v. Clark, 920 F.2d 493, 495 (8th Cir. 1990) (“We have no hesitation in 
stating that an unsigned affidavit is not sufficient evidence in support of a motion for 
summary judgment. Pension Benefit Guar. Corp. v. Heppenstall Co., 633 F.2d 293, 300 (3d 
Cir. 1980). In fact, an ‘unsigned affidavit’ is a contradiction in terms. By definition an 
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 LaBatte understood the terms of the Settlement Agreement and his obligations 

under the Track B process. He did not understand that the United States could play a 

role in the claims process under which the Settlement Agreement stated it had no role. 

The Track B Neutral rendered a decision, but it did not render a decision on the 

United States’ violation of the covenant of good faith and fair dealing which the 

Neutral could not adjudicate. The underlying breach of contract claims under the 

covenant of good faith and fair dealing is not a device to avoid limitations on judicial 

review. The underlying claim is explicit as to the wrongdoing of the federal 

government prior to the submission for the Neutral’s determination.  

III. Finality of a claims process decision in which no review is possible 
does not preclude breach of contract claims for wrongdoing 
occurring before the decision otherwise, the covenant of good faith 
and fair dealing is eviscerated as a matter of law. 
 

LaBatte’s breach of contract claims based upon the covenant of good faith and 

fair dealing regarding actions of the United States before the submission of a claim to a 

Neutral under the Settlement Agreement does not affect the validity of the Neutral’s 

decision. The claims are separate and distinct.  

The U.S. Court of Federal Claims opined about finality. It reiterated that the 

Federal Circuit “has a longstanding practice of enforcing finality clauses in settlement 

agreements.”112 The court specifically noted the Keepseagle Settlement Agreement’s 

                                                                                                                                                       
affidavit is a “sworn statement in writing made ... under an oath or on affirmation 
before ... an authorized officer.’ Webster's Third New International Dictionary 35 (1965).”) 
112 Fed. Ct. Cl. Or. 13 (citations omitted); Appx13. 
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provision that “‘[t]he Claim Determinations … made under the Non-Judicial Claims 

Process are final and are not reviewable by the Claims Administrator …the [d]istrict 

[c]ourt, or any other party or body, judicial or otherwise.’”113 

The U.S. Court of Federal Claims, before reaching its opinion on finality, 

should have first determined whether a breach occurred since the government raised 

the settlement agreement as a defense to bar LaBatte’s underlying lawsuit. Here, the 

issue is substantive, not jurisdictional: 

Where a party raises a settlement agreement as a defense, 
the District Court must factually determine the issues 
surrounding the agreement. See Bowden v. U.S., 323 U.S. 
App. D.C. 164, 106 F.3d 433, 439 (D.C.Cir.1997) (District 
Court resolves factual issues regarding Title VII settlement 
agreement). Faced with Saksenasingh's assertion of her 
original discrimination complaint and the Department's 
defense that the settlement agreement barred the suit, the 
judge or jury in the District Court, depending upon the 
circumstances, should have determined, as a threshold 
matter, whether in fact the Department had breached the 
settlement agreement .... 
 
On remand, if it is found that the Department breached, 
then the settlement agreement cannot bar Saksenasingh's 
original claim. However, if it is found that the Department 
did not breach the agreement, then the settlement will bar 
Saksenasingh from proceeding with her original claim.114 
 

In Saksenasingh, in stark contrast to our arguments here, the plaintiff asserted 

that if the defendant breached, she could repudiate the settlement and pursue her 

                                                
113 Id. citing Settlement Agrmt 19, § IX.A.9; Appx111. 
114 Am. v. Mills, 677 F. Supp. 2d 51, 54 (D.D.C. 2009) quoting Saksenasingh v. Sec. of 
Educ., 126 F.3d 347, 349 (D.C. Cir. 1997); see id. at 351 (“The defense that the 
settlement agreement bars Saksenasingh's suit is substantive, not jurisdictional.”). 
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underlying Title VII claim. LaBatte does not pursue the Neutral arbiter’s decision. He 

is, however, pursuing the United States for wrongdoing. The United States as a party 

to a settlement agreement cannot prevent a federal employee from testifying in his 

private capacity or “destroy” evidence by its suppression to interfere with the 

bargained for process preventing the adversarial party, here LaBatte, from engaging in 

that contractually-guaranteed process to avoid liability. 

Consistent with Saksenasingh, here, the court should have determined in the first 

instance whether the United States breached the Settlement Agreement under the 

covenant of good faith and fair dealing.  

But the U.S. Court of Federal Claims did not address the covenant of good 

faith and fair dealing. It did not adjudicate that the covenant is not implied in the 

Settlement Agreement. The court did not adjudicate LaBatte did not have a breach of 

contract claim. Instead, the court’s holding centered upon the lack of judicial review 

of the Neutral’s decision. If this opinion is accepted under the circumstances of this 

case, the U.S. Court of Federal Claims has effectively eliminated the covenant 

allowing United States to violate any and all settlement agreements with impunity, and 

without consequence regardless of the harm caused to the party. It is not what the 

covenant, recognized by this Court, is meant to protect.   
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IV. A party is obligated to retain evidence in anticipation of litigation; 
thus, preventing testimony of witnesses effectively destroyed that 
evidence. 

 
Generally speaking, “when the United States comes into court as a party in a 

civil suit, it is subject to the Federal Rules of Civil Procedure as any other litigant.”115 

Likewise, “putative litigants have a duty to preserve documents or materials that may 

be relevant to potential future litigation.”116 Under the Settlement Agreement, LaBatte 

was obligated to find evidence to support his claim. Hawkins and Lake had relevant 

evidence as an “individual who is not a member of the Claimant’s family” who would 

testify to  

1) the identity of a similarly situated white farmer; 
and  

 
(2) that the Claimant filed a discrimination complaint with 
the USDA.”117 

 
What the government did here was suppress evidence. By preventing Hawkins 

or Lake to testify, the government effectively destroyed the evidence it was to 

preserve. “Spoliation” has been defined as “the destruction or significant alteration of 

                                                
115 Mattingly v. United States, 939 F.2d 816, 818 (9th Cir.1991).  
116 See Zubulake v. UBS Warburg, LLC, 220 F.R.D. 212, 216 (S.D.N.Y. 2003) (“the 
obligation to preserve evidence arises when the party has notice that the evidence is 
relevant to litigation or when a party should have known that the evidence may be 
relevant to future litigation”). 
117 Settlement Agrmt 26, § IX.D.2.a.: Appx118.  
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evidence, or the failure to preserve property for another's use as evidence in pending 

or reasonably foreseeable litigation.”118 

In this regard, the government’s direct role in the suppression of factual 

evidence by prohibiting witnesses from offering and providing sworn factual 

testimony and concealing its spoliation activities from the Neutral further violates 

rules and principles of law regarding the destruction of evidence. For example, 

drawing upon District of Columbia law, spoliation, is “‘bad faith’ destruction or 

concealment of evidence encompass[ing] both ‘deliberate’ destruction or concealment, 

and destruction or concealment with ‘reckless disregard’ for the relevance of the 

evidence.”119 Other courts are in accord that the intentional concealment of evidence 

through the withholding of evidence is sufficient to meet the destruction element of a 

spoliation claim.120 

                                                
118 See, e.g., West v. Goodyear Tire & Rubber Co., 167 F.3d 776, 779 (2d Cir.1999). See also 
United States v. Koch Industries, Inc., 197 F.R.D. 463, 482 (N.D.Okl.1998) (acknowledging 
a litigant's duty “to preserve evidence that it knows or should know is relevant to 
imminent or ongoing litigation”). 
119 More v. Snow, 480 F. Supp. 2d 257, 274-75 (D.D.C. 2007) citing Rice v. United States, 
917 F.Supp. 17, 19 (D.D.C.1996) (citing Battocchi v. Washington Hosp. Ctr., 581 A.2d 
759, 765-66 (D.C. 1990)). 
120 Optowave Co. v. Nikitin, No. 6:05-cv-1083-Orl-22DAB, 2006 WL 3231422, at *7 
(M.D. Fla. Nov. 7, 2006) (“Spoliation” is the “intentional destruction, mutilation, 
alteration, or concealment of evidence.”) “Spoliation is ‘the destruction or significant 
alteration of evidence, or the failure to preserve property for another's use as evidence 
in pending or reasonably foreseeable litigation.’” Bensel v. Allied Pilots Ass'n, 263 F.R.D. 
150, 152 (D.N.J. 2009) (quoting West v. Goodyear Tire & Rubber Co., 167 F.3d 776, 779 
(2d Cir.1999); Swofford v. Eslinger, 671 F. Supp. 2d 1274, 1279 (M.D. Fla. 2009). 
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Thus, the government’s instructions to Hawkins and Lake to not sign the 

required declarations in the Track B process should constitute intentional destruction 

of evidence violating the covenant of good faith and fair dealing. As this Court has 

recognized, “to state a claim for breach of the implied covenant of good faith and fair 

dealing, a party must do more than allege a simple breach of contract. Specifically, and 

as explained in more detail below, a party generally must allege some kind of 

‘subterfuge[ ]” or “evasion[ ],” such as “evasion of the spirit of the bargain, lack of 

diligence and slacking off, willful rendering of imperfect performance, abuse of a 

power to specify terms, [or] interference with or failure to cooperate in the other 

party's performance.’”121  

LaBatte has provided this Court with sufficient factual detail in his Complaint 

that would support the willful abuse of power to interfere with LaBatte’s ability to 

perform under the Track B process. As the government knew at the time, LaBatte 

needed the declarations of Hawkins or Lake. Moreover, since Track B was a paper-

only, no-hearing, no-appeal, process, LaBatte could not obtain a subpoena after the 

government’s interference directing Hawkins and Lake not to sign the declarations 

prepared for them. The government knew that LaBatte could not obtain subpoenas at 

the time of its instructions to Hawkins and Lake. Knowing the finality of the 

Neutral’s determination, it placed the United States in a position of immunity 

                                                
121 Dotcom Associates I, LLC v. U.S., 112 Fed. Cl. 594, 596 (Fed. Cl. 2013) quoting 
Restatement (Second) of Contracts § 205 (1981).  
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prohibiting scrutiny of its actions without consequence. There is no provision in the 

Settlement Agreement that allows for the government’s destruction of evidence either 

before, during, or after the Neutral’s determination. 

The breach of contract claim, but for the Notice of Violation breach, goes to 

actions of the United States before the claims process was submitted. As much as the 

government’s argument goes to the final determination decision, all of this argument 

is irrelevant, unpersuasive, and without merit. Therefore, the government’s motion for 

failure to state a claim should be denied. 

 
CONCLUSION AND STATEMENT OF RELIEF SOUGHT 

 
The Appellant Timothy LaBatte is not pursuing the Track B Neutral’s decision 

under the Keepseagle Settlement Agreement. He does not seek to change the text of the 

parties’ respective contractual obligations. But, that does not preclude LaBatte 

pursuing the United States for wrongdoing. The covenant of good fair and fair dealing 

attaches to every contract involving the United States. Interfering with the claims 

process by prohibiting evidence through declarations to be used for a claims process 

in which the United States was to play no role violates the covenant of good faith and 

fair dealing. Thus, the claims asserted remain valid under the law. The U.S. Court of 

Federal Claims should have retained subject matter jurisdiction. Therefore, LaBatte 

requests this Court to reverse the U.S. Court of Federal Claims order and remand the 

instant matter for further adjudication.  
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Erick G. Kaardal (MN 229647) 
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150 South Fifth Street, Suite 3100 
Minneapolis, Minnesota  55402 
Telephone: (612) 341-1074 
Direct: (612) 465-0927 
Facsimile:  (612) 341-1076 
Email: kaardal@mklaw.com 
Attorney for Plaintiff-Appellant  
Timothy LaBatte 
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Jln tbe Wniteb $>tate~ QC:ourt of jfeberal QC:laim~ 

No. 16-798C 
(Filed: July 28, 20 17) 

) 
TIMOTHY LABATTE, ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
THE UNITED STATES, ) 

) 
Defendant. ) 

) 
_______________________ ) 

Erick Gregg Kaarda/, Minneapolis, MN, for plaintiff. 

Matthew Paul Roche, U.S. Department of Justice- Civil Division, Washington DC, Counsel for 

defendant. 

OPINION 

FUTEY, Sr. Judge. 

This case is before the Court on defendant's motion to dismiss, filed on November 7, 

2016, for lack of subject matter jurisdiction and failure to state a claim. On December 8, 2016 

plaintiff filed a response and a cross motion for summary judgment. Subsequently, on December 

14, 2016, defendant filed a motion to stay briefing on plaintiffs motion for summary judgment. 

In its Order on December 20, 2016, this Comi agreed it must first resolve jurisdictional issues. 

Plaintiff, in his complaint filed on July 5, 2016, is seeking to recover over $200,000.00 in 

monetary damages, contending the United States Depmtment of Agriculture ("USDA") breached 

Case: 17-2396      Document: 16     Page: 54     Filed: 10/13/2017



Case 1:16-cv-00798-BAF   Document 25   Filed 07/28/17   Page 2 of 15

Appx2

the Settlement Agreement and its duty of good faith and fair dealing, by preventing a witness 

from testifying and further destroying the evidence of the claims process. 

Oral Argument was held at the Comi on June 19, 2017. This matter is now ripe for 

disposition. 

FACTUAL BACKGROUND 

In 1999, a putative class ofNative-American farmers filed a lawsuit against the Secretary 

of Agriculture, alleging that the USDA discriminated against them in the administration of farm 

loans and other benefits programs and failed to investigate their administrative discrimination 

complaints, violating the Equal Credit Oppmiunity Act, 15 U.S.C. § 1691. The alleged 

discriminatory acts occurred between January I, 1981 and November 24, 1999. The U.S. District 

Court for the District of Columbia certified a class and ultimately, the case settled with a comi 

approved Settlement Agreement, dismissing the action on April29, 2011. The Settlement 

Agreement, inter alia, established several criteria for class membership: 

a. Must be a Native American as defined in the Agreement under Section II.BB. 

b. Must have farmed, ranched, or attempted to farm or ranch between January 1, 

1981 and November 24, 1999. 

c. Must have applied to USDA in that time period for participation in a farm 

program. 

d. A class member must have filed a discrimination complaint with USDA either 

individually or through a representative. 

The Settlement Agreement also established a Non-Judicial Process of review for the 

farmers' claims. The terms of the Settlement Agreement provided for finality of the process: 

2 
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The Claim Determinations, and any other determinations made under this Non
Judicial Claims Process are final and are not reviewable by the Claims 
Administrator, the Track A Neutral, the Track B Neutral, the [d]istrict [c]ourt, or 
any other party or body, judicial or otherwise. The Class Representatives and the 
Class agree to forever and finally waive any right to seek review of the Claim 
Determinations, and any other determinations made under this Non-Judicial 
Claims Process. (Revised Settlement Agreement ("SA") at§ IX.A.9, Keepseag/e 
v. Vi/sack, No. I :99-cv-03 I I9-EGS, (D.D.C. July 3 I, 20I2), ECF No. 62I-2.). 

Also, the Settlement Agreement provided no role for the United States in the Non-

Judicial Claims process. (SA § IX. A. I 0). The United States is defined as individually and 

collectively, the Executive Branch of the United States, its agencies, instrumentalities, agents, 

officers, and employees. (SA § II.BBB). 

Timothy LaBatte, a member of the Sisseton-Wahpeton Tribe, satisfied the criteria as a 

plaintiff and became a party to a class action lawsuit which commenced in 2000. As a class 

action plaintiff in Keepseagle v. Vi/sack, Mr. LaBatte engaged in a Non-Judicial Claims Process 

established through the subsequent Keepseagle Settlement Agreement to recover monetary 

damages pursuant to the Track B Neutral. Keepseag/e v. Vi/sack, No. I :99-cv-03 I I 9-EGS 

(D.D.C. Apr. 29, 20I I). 

The parties were required to submit their claims packages by December 27, 20 I I. These 

packages were then evaluated by the Claims Administrator for timeliness and completeness. All 

timely and complete claims packages were forwarded to the Track A or Track B Neutral in 

accordance with the claimant's election. Track A Neutral determined the elements of a claim by 

substantial evidence. (SA§ IX. C. I). The Track B Neutral determined the elements of a claim by 

preponderance of the evidence and through documentary evidence admissible under the Federal 

Rules of Evidence. (SA § IX.D. I). If either the Track A orB Neutral determined that the 

claimant had not proven his or her claim, the Neutral denied the claim. The Settlement 

Agreement provided that third party claims adjudication companies suggested by class counsel 

3 
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and approved by the district couti would serve as the "Track A Neutral," and the "Track B 

Neutral" and would make the determinations of whether the claimants had proven the elements 

of their claims. 

Mr. LaBatte submitted his claim on December 23, 2011, and choose the Track B Neutral 

process. Plaintiff submitted his information including a declaration from his attorney, Mr. 

Kaardal, which recounted his attempts to obtain the information needed to prove Mr. LaBatte's 

claims, including a credible sworn statement based on personal knowledge by an individual who 

is not a member of the Claimant's family: (l) the identity of a similarly situated white farmer; 

and (2) that the Claimant filed a discrimination complaint with the USDA. (SA § IX.D.2.a). 

On April27, 2012, the Claims Administrator sent Mr. LaBatte's attorney, Mr. Kaardal, 

the notice required by Paragraph IX.B.6 of the Settlement Agreement. On May 23,2012, Mr. 

LaBatte submitted additional information, including a declaration from Mr. Kaardal which 

recounted his attempts to obtain the information needed to prove Mr. LaBatte's claims. Mr. 

LaBatte asserted that he "did an exhaustive search for witnesses to support his claim" and found 

that many of those who could suppmt his claim were deceased. Ultimately, he located two 

individuals who could testify through declarations, Tim Lake and Russel Hawkins. Mr. 

LaBatte's witnesses were his former Tribal Chair Russell Hawkins and another tribal member 

Tim Lake. At the time Mr. LaBatte sought to obtain signed declarations from these individuals, 

both were employees of the Bureau of Indian Affairs ("BIA''), an agency of the United States 

Department of the Interior. Subsequently, allegedly both Mr. Hawkins and Mr. Lake informed 

Mr. LaBatte that they would not sign draft declarations. Mr. LaBatte attached the unsigned 

declarations of Mr. Lake and Mr. Hawkins as an offer of proof when he submitted his claim. 

4 
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(Compl. Ex. F, ECF No. 1-3). In his own declaration, Mr. LaBatte identified white farmers 

similarly situated who obtained loans from the government where LaBatte could not. 

On October 30, 2012, the Claims Administrator informed Mr. LaBatte that a Track B 

Neutral rendered a final determination that his claim was denied. The denial letter outlined two 

reasons: 

[R]uns afoul of the Settlement Agreement's requirement that evidence on this 
issue, and on the issue of whether you had filed a complaint of discrimination 
with USDA, has been established, by a credible sworn statement based on 
personal knowledge by an individual who is not a member of the Claimant's 
family.' ... Since Mr. Kaardals' declaration makes clear that you obtained the 
information in the declaration from the two federal officials named, the 
Settlement Agreement's requirement have not been met. Further the statements in 
that declaration purporting to establish that white farmers received a benefit 
(loans) that you were denied, lack the specificity necessary to establish that those 
benefits were, in fact received by the white farmers. 

The letter concluded that "[t]his Decision is final. It is not reviewable by the Claims 

Administrator, the Track A Neutral, the Track B Neutral, the [ d]istrict [ c ]ourt or any other party 

or body, judicial or otherwise." (Com pl. Ex. G, ECF No. l-5). 

On November 26, 2012, Mr. LaBatte sent a letter to the Departments of Agriculture 

asserting that the Government instructed his witnesses not to sign their declarations in support of 

his claim and alleged that the Government violated its duty of good faith and fair dealing. He 

requested that he be awarded the full value of his claim under Track B Neutral, however, he did 

not allege that any specific provision of the Settlement Agreement had been violated. The 

Government did not respond. 

On July 10, 2013, following denial of his settlement claim, Mr. LaBatte filed a motion to 

intervene and leave to file a complaint for intervention in the district couti's Keeps eagle case. 

See Mot., Statement of Mat. Facts, Points and Authorities and Cert. of Serv., Keepseagle v. 

5 
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Vi/sack, No. 1 :99-cv-03119-EGS at 3 (D.D.C. July. 10, 2013), ECF No. 635. Mr. LaBatte 

asse1ted breach of the Settlement Agreement's implied covenant of good faith and fair dealing, 

violations of due process and the First Amendment by preventing his alleged witnesses from 

signing declarations on his behalf. The district court denied the motion. In its decision, the 

district court outlined the background information noting the details of the settlement process 

and analyzing the Settlement Agreement. The district comt determined that Mr. LaBatte " ... 

[D]oes not explain how the court's limited jurisdiction "to supervise the distribution of the Fund" 

conveys the ability to hear his claim that the government played an undue role "in the Non

Judicial Claims Process." See Memorandum Order, Keepseagle v. Vilsack, No. 1 :99-cv-03119-

EGS at 11-12 (D.D.C. July. 14, 2014), ECF No. 692. Nor does he explain how exercising this 

jurisdiction would not contradict the Agreement's specific withholding of jurisdiction to review 

"Claim Determinations" or "any other determination made under this Non-Judicial Claims 

Process." !d. The comt held that the claims were not factually interdependent and fmther 

explained that "[t]he underlying claim that formed the basis for this case- regarding 

discriminatory treatment by the Department of Agriculture- has nothing to do with Mr. 

LaBatte's claims that the government prevented individuals from signing declarations." The 

court also established that Mr. LaBatte was seeking review of the Track B Neutral's final 

determination of his claim, which is expressly prohibited by the Settlement Agreement. Id. at 10. 

The court rejected Mr. LaBattte's assertion that the Government's actions rendered the process 

so infirm that there effectively was no process, noting that he had followed the Track B process 

and he had his claim denied. !d. 

Mr. LaBatte appealed the district comt's decision. The U.S. Comt of Appeals for the 

D.C. Circuit affirmed the district court's finding that it did not possess ancillary jurisdiction over 

6 
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Mr. LaBatte's breach claim. See Keepseagle v. Vi/sack, 815 F.3d 28 at 35 (D.C. Cir. Mar. 4, 

2016). Further, the comi held that the Settlement Agreement's enforcement clause provided the 

district court only with jurisdiction to enforce the distribution of the funds.Id. The comi noted 

that "LaBatte' s argument fails to account for the Agreement's strong finality language declaring 

all claim determinations final and unreviewable." I d. 

Subsequently, on July 5, 2016, Mr. LaBatte filed his complaint with this Court assetiing 

the Government breached the Settlement Agreement and the implied duty of good faith and fair 

dealing by directing Mr. Hawkins and Mr. Lake not to sign their declarations, failing to respond 

to his notice within 45 days and denying to process his claim under the Track B process without 

Government interference, which allegedly resulted in the loss of monetary damages. Plaintiff 

seeks a declaratory judgment against the United States for breach of the Settlement Agreement, 

and asks the Court to award his Track B claim in the amount of $202,700.52. 

Defendant argues that this Comi does not possess jurisdiction to entertain any of Mr. 

LaBatte's claims since they seek to reopen the Track B Neutral's final decision denying his 

claim. This, according to the defendant, will be against the finality provision of the Settlement 

Agreement. Defendant fmiher argues that the Court does not possess jurisdiction to entertain Mr. 

LaBatte' s claim that the Government breached the Settlement Agreement by failing to respond to 

his notice of violation within 45 days, because the Settlement Agreement expressly grants 

enforcement authority exclusively with the district court. Finally, defendant argues that the 

complaint should be dismissed for failure to state a claim, since the Government acted 

consistently with the terms of the Settlement Agreement by its employees having no role in the 

Non-Judicial Process. 

7 
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JURISDICTION 

It is well settled that the United States, as sovereign, cannot be sued without its consent. 

See United States v. Sherwood, 312 U.S. 584, 586 (1941). Consent must occur through an 

unequivocal, express waiver of sovereign immunity. !d. The Tucker Act furnishes the requisite 

express waiver and grants the United States Comi of Federal Claims subject matter jurisdiction 

where a claim rests upon at least one of the following: the Constitution; any Act of Congress; 

any regulation of an executive depatiment; any express or implied contract with the United 

States; or liquidated or unliquidated damages in cases not sounding in tort. See 28 U.S.C. § 

1491(a). 

The Tucker Act, however, does not create any substantive right for monetary damages. 

To invoke the jurisdiction of the United States Comt of Federal Claims, a complaint must 

identify and plead an independent contractual relationship, constitutional provision, federal 

statute, and/or executive agency regulation that provides a substantive right to money damages. 

See Toddv. United States, 386 F. 3d 1091, 1094 (Fed. Cir. 2004) ("Jurisdiction under the Tucker 

Act requires the litigant to identify a substantive right for money damages against the United 

States separate from the Tucker Act."). 

In deciding a motion to dismiss, the court is "obligated to assume all factual allegations to 

be true and to draw all reasonable inferences in plaintiffs favor." Henke v. United States, 60 F.3d 

795, 797 (Fed. Cir. 1995). Plaintiff, as the non-moving patty, however, bears the burden of 

establishing jurisdiction by a preponderance of the evidence. See Reynolds v. Army & Air Force 

Exch. Serv., 846 F.2d 746,748 (Fed. Cir. 1988). "Once the [trial] comt's subject matter 

jurisdiction [is] put in question it [is] incumbent upon [plaintiff] to come forwm·d with evidence 

establishing the court's jurisdiction."). 
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Furthermore, in Hall v. United States, 69 Fed. Cl. 51 (2005), the court addressed the 

standard of review on motions to dismiss. A challenge to the "court's general power to 

adjudicate in specific areas of substantive law ... is properly raised by a [Rule]12(b)(1) 

motion." Palmer v. United States, 168 F.3d 1310, 1313 (Fed. Cir. 1999); see also Fisher v. 

United States, 402 F.3d 1167, 1173 (Fed. Cir. 2005) ("If the court's conclusion is that the source 

as alleged and pleaded is not money-mandating, the court shall so declare, and shall dismiss the 

cause for lack of jurisdiction, a Rule 12(b)(l) dismissal- the absence of a money-mandating 

source being fatal to the court's jurisdiction under the Tucker Act."); see also RCFC 12(b)(l). 

The United States Court of Federal Claims has jurisdiction to review claims over the 

breach of settlement agreements with the United States. See Kasarsky v. Merit Sys. Prot. Bd., 

296 F.3d 1331, 1336 (Fed. Cir. 2002) ("Disputes involving settlement agreements are governed 

by contract principles."; see also Greco v. Department of Army, 852 F.2d 558, 560 (Fed. Cir. 

1988) "It is axiomatic that a settlement agreement is a contract."). In Stovall, this Court 

highlighted its reasoning reflected in the extensive body of cases, that "[A]ny agreement can be a 

contract within the meaning of the Tucker Act, provided that it meets the requirements for a 

contract with the Government, specifically: mutual intent to contract including an offer and 

acceptance, consideration, and a Government representative who had actual authority to bind the 

Government. And the decisional law leaves no doubt that settlement agreements generally fall 

within this definition." See Stovall v. United States, 71 Fed. Cl. 696, 698 (2006); Hall v. United 

States, 69 Fed. Cl. 51, 55 (2005). Accordingly, absent some other bar, the Court has jurisdiction 

to adjudicate breach of contract claims. 

This contract liability enforceable under the Tucker Act consent to suit, however, does 

not apply to "every agreement, understanding, or compact which can semantically be stated in 

9 
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terms of offer and acceptance or meeting of minds." Stovall, 71 Fed. Cl. at 698. 

PLAINTIFF'S WAIVER 

It has been a longstanding policy that parties to the contract can limit the scope of judicial 

review by contracting their rights away. The United States Court of Appeals for the Federal 

Circuit held that fomm selection was enforceable, although subject to judicial scmtiny for 

fundamental fairness. See Monsato Co. v. McFarling, 302 F.3d 1295 (Fed. Cir. 2002); Minesen 

Co. v. McHugh, 671 F.3d 1332 (Fed. Cir. 2012). Such a [fomm selection] clause is enforceable 

unless the patty challenging it clearly demonstrates that is invalid or that enforcement would be 

unreasonable and unjust. See Burger King Corp. v. Rudzewicz, 471 U.S. 462,472 n.l4 (1985). 

Mr. LaBatte does not contend that the fomm clause is umeasonable or fraudulent, nor does he 

suggest, like McFarling in Monsato, although unsupported by any law, that his voluntary failure 

to read the forum selection clause entitles him to exemption. 

Parties often decide to waive certain rights in the contracts and forgo judicial review. The 

comts upheld such contracts as proper. Long v. US. Postal Sen'., 229 Fed. App'x. 919 (Fed. 

Cir. 2007); 14 Penn Plaza LLC v. Pyett, 556 U.S. 247 (2009). 

"The Supreme Court and this Court have long held that the government, if not otherwise 

prohibited by statute, can enforce a voluntary contractual waiver with the same force as private 

party, notwithstanding superior bm·gaining power." See Minesen, 671 F.3d at 1339 (citing Town 

of Newton v. Rumery, 480 U.S. 386, 392-94 (1987); Lynch v. United States, 292 U.S. 571, 579 

(1934). 

Fmthermore, it has been well established that a party who signs an agreement is bound by 

its terms, unless he was fraudulently induced and not read it or was fraudulently misled as to its 

10 
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content or significance. See Bradley v. Chiron Corp., 136 F.3d 1317, 1322 (Fed. Cir. 1998). 

Moreover, in Rumery, the court explained that parties are often forced to make difficult choices 

which effectively forego statutory or constitutional rights. Rumery, 480 U.S. at 393. Parties can 

be held to such obligations of contract they entered knowingly and voluntarily. !d. 

In this case, it took the parties a significant effort and several years of litigation to 

negotiate and come to the terms of the Settlement Agreement. Thus, on April 28, 20 II, the 

district court approved the parties' Settlement Agreement, where it stated that "[t]he court has 

heard and considered all submissions in connection with the proposed Settlement and the files 

and records herein, including the Objections submitted ... " Importantly, the comi emphasized 

that the "[S]ettlement resulted from vigorous arm's-length negotiations, which undetiaken in 

good faith by counsel with significant experience litigating civil right class actions." The comi 

found the Settlement Agreement was "fair, reasonable and adequate." See Order On Pis.' Mot. 

for Final Approval of Settlement, Mot. for Approval of Class Rep. Service Awards, and Mot. for 

an Award of Att'ys' Fees and Expenses, Keepseagle v. Vilsack, No. I :99-cv-03119-EGS at 3 

(D.D.C. Apr. 28, 2011), ECF No. 606. Subsequently, on April29, 2011, the district comi ruled 

in its Final Order and Judgement by entering and incorporating its order from April 28, 20 II and 

dismissing the action with prejudice. See Final Order and Judgment, Keepseagle v. Vi/sack, No. 

1:99-cv-03119-EGS at2 (D.D.C. Apr. 29, 2011), ECFNo. 607. 

It does not appear from the record that at any time plaintiff requested exclusion from the 

Settlement Class, 1 which would allow him an ability to prosecute his case free of the constraints 

1 The following persons timely and validly requested exclusion from the Settlement Class: James Byron 
Powel Sr., Betty Flannery, Gregary Toscano and Collen A. Faith. According to the district comt's Order on 
Plaintiffs Motion for Final Approval of Settlement, Motion for Approval of Class Representative Service Awards, 
and Motion for an Award of Attorneys' Fees and Expenses, these individuals were excluded from that Class, and 
were not bound by the Order and Settlement Agreement. 

11 
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of the Settlement Agreement. The Settlement Agreement is binding, and plaintiff did not raise 

any question as to the interpretation of the Agreement's provision. Neither did Mr. LaBatte 

dispute the plain language interpretation of this contract provision nor did he dispute that he 

knowingly and voluntarily agreed to the finality of the Track B Neutral decisions. Mr. LaBatte 

was not compelled or coerced into signing the contract. 

During the Oral Argument, this Court asked plaintiffs counsel Mr. Kaardal a question. 

The Court: Did plaintiff know that the settlement agreement expressly provided that the 

determinations made by the claim administrators were not reviewable by any court and 

were final? Tr. 21: 18-21. 

Mr. Kaardal: Yes, that was part of the agreement. Tr. 21: 21-23. 

The Comi: Okay. So he was aware of that. Tr. 21: 24. 

Mr. Kaarda1: Yeah, he understood it was very important. Tr. 21: 25; 22: I. 

It is clear that Mr. Labatte understood and agreed to the Settlement Agreement to abide 

by a decision to be handed down by a Track B Neutral. Subsequently, plaintiff accepted the 

terms, which included that claims determinations by the Neutrals were final and non-reviewable 

by any court. It is also clear, as determined by the Track B Neutral arbiter, that because "the 

information in the declaration [is] from the two federal officials named, the Settlement 

Agreement's requirements have not been met." (Compl. Ex. 0, ECF No. 1). As a competent 

party, by signing the Settlement Agreement and choosing to pursue a Non-Judicial Claims 

Process, unlike the plaintiffs in Stovall and Hall, Mr. LaBatte had contracted out his right to a 

judicial review. 

Plaintiff argues that there is no provision in the Settlement Agreement that the parties 

waived Tucker Act jurisdiction. The mere absence of that provision, however, does not refute the 
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fact that all parties to the Settlement Agreement agreed that claims determinations by the 

Neutrals were final and non-reviewable by any court. Regardless, it was within the ambit of the 

clear language of the Settlement Agreement provision for the final settlement of such disputes by 

the agreed-upon Non-Judicial review process. 

FINALITY 

The parties in the Keepseagle Settlement Agreement agreed that "[t]he Claim 

Determinations, and any other determinations made under this Non-Judicial Claims Process are 

final and are not reviewable by the Claims Administrator, the Track A Neutral, the Track B 

Neutral, the [d]istrict [c]omt, or any other party or body,judicial or otherwise." (SA§ IX.A.9).1t 

fmther states that "[t]he Class Representatives and the Class agree to forever and finally waive 

any right to seek review of the Claim Determinations, and any other determinations made under 

this Non-Judicial Claims Process." !d. Moreover, the Settlement Agreement defines a "claim 

determination" as "the binding and final result of a Track A or a Track B adjudication" that 

"represents whether a Class member is eligible to receive an award as a result of the Non

Judicial Claims Process, and if so, the amount of the award." (SA§§ II.C, IX.A.9). 

The Federal Circuit has a longstanding practice of enforcing finality clauses in settlement 

agreements. See Ford-Clifton v. Dep't of Veterans Affairs, 661 FJd 655,660 (Fed. Cir. 2011) 

(holding settlement agreements, for res judicata principles, have the same effect as a final 

judgment on the merits); Panduit Corp v. He/lermannTyton Corp., 451 F.3d 819, 827 (Fed. Cir. 

2006) (citing US v. Armour & Co., 402 U.S. 673, 681-82 (1971) (enforcing settlement 

agreement's finality clause in a patent case). It has also upheld settlement clauses requiring the 

parties to submit to final and unappealable arbitration. In re Dept. of Energy Stripper Well 
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Exemption Litigation, 846 F.2d 756, 758 (Fed. Cir. 1988). Additionally, it has held finality 

clauses related to litigation at the Board of Patent Appeals and Interferences (BP AI) were 

enforceable. Goodsell v. Shea, 651 F.2d 765, 767 (C. C.P.A. 1981) (enforcing the patiies private 

agreement not to appeal a BPAI decision); cf Utter v. Hiraga, 845 F.2d 993, 997 (Fed. Cir. 

1988) (indicating the court would enforce the parties' agreement not to appeal an arbitrator's fact 

findings incorporated into a BPIA decision). 

The Supreme Court has indicated its support for enforcing finality clauses as well. See 

US. v. Armour & Co., 402 U.S. 673,681-82 (1971) (holding finality clause in consent decree 

waives the right to litigate the issues); W.R. Grace and Co. v. Local Union 759, 461 U.S. 757, 

764-65 (1983) (enforcing collective bargaining agreement providing contract disputes must be 

decided by final and unappealable arbitration). 

Mr. LaBatte' s arguments before this Court are similar to the ones he litigated in the 

district court and which decision he later appealed. The district court closely examined the terms 

of the settlement agreement and reconciled provision to supervise the distribution of the Fund 

and ensure that Debt Relief and more specific provision of the court from reviewing any "Claim 

Determinations, and any other determinations made under the Non-Judicial Claims process," 

Memorandum Order, Keepseagle v. Vi/sack, No.1 :99-cv-03119-EGS at 9, 12 (D.D.C. July 14, 

2014), ECF No. 692 (quoting SA§ IX.A.9), and held that "the Agreement may easily be read to 

foreclose judicial reviews of ce1iain decisions as to who is entitled to receive an award, while 

permitting judicial supervision over distribution of the Fund ... after those decisions have been 

made," id. More importantly, the Comi of Appeals for the District of Columbia Circuit affirmed 

the district court's holding and noted that "LaBatte's argument fails to account for the 
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Agreement's strong finality language declaring all claim determinations final and unreviewable." 

See Keepseagle v. Vilsack, 815 F.3d 28 at 34 (D.C. Cir. Mar. 4, 2016). 

It is not necessary, therefore, to continue deliberating concerning other allegations in this 

matter. If the Court lacks jurisdiction it must dismiss the action. Matthews v. United States, 72 

Fed. Cl. 274, 278 (2006), reconsideration denied by 73 Fed. Cl. 524 (2006); Miller v. United 

States, 67 Fed. Cl. 195 (2005); see also RCFC 12(h)(3). 

CONCLUSION 

The Settlement Agreement states that, "[ d]eterminations made under this Non-Judicial 

Claims Process and any other determinations are final and are not reviewable by the Claims 

Administrator, the Track A Neutral, the Track B Neutral, the [d]istrict [c]ourt, or any other party 

or body, judicial or otherwise." (SA § IX.A.9). Mr. LaBatte knowingly and voluntarily waived his 

right to judicial review, and there was a clear intent of the parties agreeing to the finality of the Track 

B Neutral result. 

For the above stated reasons, defendant's motion to dismiss for lack of subject matter 

jurisdiction is GRANTED and plaintiffs complaint is hereby DISMISSED. The Clerk is directed to 

enter judgment accordingly. No Costs. 

IT IS SO ORDERED. 

~:!~ 
Senior Judge 
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