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i 

SUMMARY AND REQUEST FOR ORAL ARGUMENT 

Kodiak Oil & Gas (USA) Inc., now known as Whiting Resources Corporation 

(“Kodiak”) and EOG Resources, Inc. (“EOG”) initiated this consolidated action.  

HRC Operating, LLC n/k/a Halcón Holdings, Inc. (“HRC”) later moved to 

intervene.  These parties sought injunctive relief and a determination that the Three 

Affiliated Tribes District Court (“Tribal District Court”) lacked jurisdiction over 

them in a purported class action lawsuit brought by Jolene Burr, Ted Lone Fight, 

Georgianna Danks, and Edward S. Danks (collectively, the “Burr Appellants”), 

seeking money damages for royalties allegedly owed on natural gas flared from oil 

and gas wells producing from allotted mineral interests. 

The case was stayed for nearly two years while HRC et al. and the Burr 

Appellants litigated motions to dismiss in tribal court.  The Tribal Supreme Court 

issued a ruling stating that the Tribal District Court had jurisdiction over the claims, 

but that the Burr Appellants had failed to exhaust their federal administrative 

remedies.  HRC, Kodiak, and EOG filed motions for preliminary injunctions in 

federal District Court, and the Chief Judge and Clerk of the Tribal District Court 

filed motions to dismiss.  The District Court properly granted injunctive relief, 

finding that HRC et al. were likely to succeed on the merits of their claim, faced a 

threat of irreparable harm if injunctive relief was not granted, and that the balance 

of harms also favored HRC.  HRC respectfully requests 15 minutes of oral argument.  
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ii 

CORPORATE DISCLOSURE STATEMENT 

In accordance with Rule 26.1 of the Federal Rules of Appellate Procedure, 

Appellee HRC Operating, LLC n/k/a Halcón Holdings, Inc. (“HRC”) states as 

follows: 

HRC is a direct subsidiary of Halcón Resources Corporation. Halcón 

Resources Corporation is publicly traded on the New York Stock Exchange. There 

are no other publicly held corporations owning 10% or more of HRC.   
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1 

JURISDICTIONAL STATEMENT 

 As the District Court observed, “the substantive claims of [HRC, Kodiak, and 

EOG] rest upon the determination of whether the Tribal Court has jurisdiction over 

the underlying tribal court action.”  (Jt. App. 554).1  HRC, Kodiak, and EOG are not 

members of the Three Affiliated Tribes (the “Tribes”).  (Jt. App. 516; id. at 137; id. 

at 57.)  As a result, the District Court had original jurisdiction over this action.  28 

U.S.C. § 1331; see also Plains Commerce Bank v. Long Family Land & Cattle Co., 

554 U.S. 316, 324 (2008) (“whether a tribal court has adjudicative authority over 

nonmembers is a federal question”). 

 Appellants appeal the District Court’s order of March 22, 2018, which granted 

the Appellees’ motions for preliminary injunction.  (Jt. App. 549-80.)  The Tribal 

Judicial Officers filed their notice of appeal on April 17, 2018, and the Burr 

Appellants filed their notice of appeal on April 20, 2018.  (Jt. App. 581-83; id. at 

584-85.)  The Court therefore has jurisdiction over this appeal pursuant to 28 U.S.C. 

§ 1292 (a)(1), which grants jurisdiction over appeals from “Interlocutory orders of 

the district courts of the United States . . . granting, continuing, modifying, refusing, 

or dissolving injunctions.”  

                                                           
1 All citations (“Jt. App.”) to the record in this brief are to the Joint Appendix served 
and filed on June 21, 2018, and prepared by counsel for Appellants Mary Seaworth, 
in her capacity as the Acting Chief Judge of the Fort Berthold District Court, and 
Charlene Knight, in her capacity as Court Clerk/Consultant. 
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2 

STATEMENT OF THE ISSUES 

I. Whether the District Court properly granted HRC’s motion for a preliminary 

injunction to enjoin tribal proceedings, where federal law governs the Burr 

Appellants’ claims for royalties on flared gas and Department of the Interior 

regulations provide clear administrative remedies. 

Apposite Cases: 
 
Nevada v. Hicks, 533 U.S. 353, 354 (2001) 
Rainbow Res., Inc. v. Calf Looking, 521 F. Supp. 682 (D. Mont. 1981) 
Runs After v. United States, 766 F.2d 347 (8th Cir. 1985) 
Tenneco Oil Co. v. Sac & Fox Tribe of Indians of Oklahoma, 725 F.2d 572 (10th Cir. 
1984) 
 
II. Whether the District Court had jurisdiction over this action, where the Tribal 

courts asserted jurisdiction in violation of federally-imposed limits on their 

authority, and the Tribal Judicial Officers were joined as defendants pursuant to the 

Ex parte Young doctrine. 

Apposite Cases: 
 
Strate v. A-1 Contractors, 520 U.S. 438 (1997) 
Burlington Northern v. Red Wolf, 196 F.3d 1059 (9th Cir. 2000) 
Baker Elec. Co-op., Inc. v. Chaske, 28 F.3d 1466 (8th Cir. 1994)  
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STATEMENT OF THE CASE 

I. Parties 

 Jolene Burr, Ted Lone Fight, Georgianna Danks, and Edward S. Danks are 

residents of North Dakota who claim to be enrolled members of the Tribes.  (Jt. App. 

137.)  The Burr Appellants filed an action with Tribal District Court seeking 

royalties for gas that has been flared from oil and gas wells producing from allotted 

lands2 within the boundaries of the Reservation.  

 Judge Mary Seaworth is the Acting Chief Judge of the Tribal District Court. 

She is a party to this action only in her official capacity.  Judge Diane Johnson was 

the original defendant in both the Kodiak and EOG actions.  When former Judge 

Johnson left her position at the Tribal District Court, Judge Seaworth was 

automatically substituted for Judge Johnson pursuant to Federal Rule of Civil 

Procedure 25(d).  (See Jt. App. 513 n.1.) 

 Charlene Knight is believed to be a North Dakota resident, and is the Court 

Clerk for the Tribal District Court.  (Jt. App. 582.)  She was only named as a 

defendant in the EOG action, and is a party to this action only in her official capacity.  

Yvette Falcon was the original defendant in the EOG action, but has since left her 

position with the Tribal District Court, leading to Knight’s automatic substitution 

                                                           
2 Allotted lands are lands owned in trust by the United States for the benefit of 
individual “allotted” tribal members. 
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for Falcon under Federal Rule of Civil Procedure 25(d).  Id.  This brief refers to 

Judge Mary Seaworth and Charlene Knight collectively as the “Tribal Judicial 

Officers.” 

HRC is a wholly-owned subsidiary of Halcón Resources Corporation.   HRC 

is not a member of the Tribes.  (Jt. App. 516.)  At the time the Burr Appellants filed 

their complaint in Tribal District Court, HRC was the owner of oil and gas interests 

on the Fort Berthold Indian Reservation.  HRC’s oil and gas assets within the 

Reservation were sold, effective June 1, 2017.  Id. 

Kodiak is a Colorado corporation with offices in Denver, Colorado, and is 

now known as Whiting Resources Corporation.  (Jt. App. 137.)  Kodiak is not a 

member of the Tribes, and its complaint states that it “is engaged in oil and gas 

production, including on land located within the boundaries of” the Fort Berthold 

Indian Reservation.  Id. 

EOG is a Delaware corporation with offices in Houston, Texas.  (Jt. App. 57.)  

EOG is not a member of the Tribes.  Id.  EOG likewise owns oil and gas interests on 

the Fort Berthold Indian Reservation. 

II. Procedural History 

 The Burr Appellants served a complaint dated February 10, 2014 on HRC, 

Kodiak, EOG, and others, and later filed the Complaint in Tribal District Court.  (Jt. 

App. 28-35.)  The tribal court complaint, a putative class action, sought to “recover 
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royalties for past, present and future flared gas” from oil and gas wells within the 

boundaries of the Fort Berthold Indian Reservation.  (Jt. App. 33.)  The Burr 

Appellants also referenced a Tribal resolution that purported to regulate flaring, and 

asserted a right to sue on behalf of the Tribes for damages for “adverse health and 

environmental effects on the air of FBIR [the Reservation].”  (Jt. App. 32-33.)   

 In Tribal District Court, HRC et al. filed motions to dismiss the tribal court 

complaint.  In addition, on July 29, 2014, Kodiak and EOG filed separate complaints 

with the Federal District Court for the District of North Dakota, each seeking a 

declaratory judgment that the Tribal District Court had no jurisdiction over the Burr 

Appellants’ lawsuit, and an injunction prohibiting the case from being prosecuted in 

Tribal District Court.  (Jt. App. 19-27; id. at 46-55.)  The Burr Appellants filed 

Answers to these complaints (E.g., Jt. App. 67-69), and the Tribal Judicial Officers 

filed motions to dismiss.  (E.g., Jt. App. 86-88.) 

 On October 10, 2014, the Tribal District Court granted the Burr Appellants 

leave to amend their complaint.  (Jt. App. 149-163.)  In the words of the Burr 

Appellants, their amended tribal court complaint “alleges only violations of the 

leases between Plaintiffs and Defendants and does not implicate the Tribal Council 

Resolution [on flaring].”  (Jt. App. 168.)  Specifically, the amended pleading claims 

that “Plaintiffs are entitled to sue for and recover royalties for past, present, and 

future flared gas pursuant to the Oil & Gas Mining lease paragraph 3(f).  (Jt. App. 
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162.)  The referenced Oil & Gas Mining lease is a federal form used by the Bureau 

of Indian Affairs for leasing allotted Indian lands.  (See Jt. App. 156-59.)  In addition, 

the amended tribal court complaint “only alleges claims on behalf of enrolled 

member Plaintiffs and the class of those similarly situated and does not allege any 

claims on behalf of non-members or the Tribes as a whole.”  Id.  On February 2, 

2015, Kodiak filed an amended complaint in federal court that addressed the Burr 

Appellants’ refinement of their claims. 

 Via orders issued May 4, 2015, the federal District Court stayed Kodiak and 

EOG’s separate federal actions pending further action by the tribal court, and 

dismissed the Tribal Judicial Officers’ motions to dismiss without prejudice.  (See 

Jt. App. 6 (Docket No. 24-26); id. 15 (Docket No. 19-21).) 

On November 18, 2015, the Tribal District Court heard oral argument on the 

motions to dismiss by HRC et al.  (Jt. App. 281.)  On May 12, 2016, the Tribal 

District Court issued a Memorandum Opinion denying the motions to dismiss.  (Jt. 

App. 284-300.)  The Tribal District Court held that (1) the United States was not an 

indispensable party to the action; (2) the Tribal District Court had jurisdiction over 

the non-Indian defendants, under the first of the so-called “Montana exceptions;” 

(3) the court’s jurisdiction is not preempted by Indian Mineral Leasing Act and the 

other Congressional grants of authority over development of allotted minerals to the 
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Secretary of the Interior; and (4) that the Burr Appellants’ failure to exhaust their 

federal administrative remedies is excused, because such exhaustion would be futile.   

Kodiak, HRC, and EOG filed timely notices of appeal to the Tribal Supreme 

Court.  (E.g., Jt. App. 308-10.)  After briefing, the MHA Nation Supreme Court 

heard oral argument on May 19, 2017.  (See Jt. App. 439-62 (hearing transcript).)  

By order dated October 3, 2017, the Tribal Supreme Court affirmed in part, reversed 

in part, and remanded the case to the Tribal Court for proceedings consistent with 

its opinion.   

The Tribal Supreme Court referred to Montana v. United States as an 

“infamous” decision and held that it was inapplicable, reasoning that the Tribal 

District Court's jurisdiction over the non-Indian defendants was “clear under binding 

MHA law.”  (Jt. App. 468.)  To the extent Montana applies, however, the Tribal 

Supreme Court ruled that the Burr Appellants’ claims “clearly” fall under the first 

Montana exception.  Id.  It also upheld the Tribal District Court’s holding that federal 

preemption does not apply.  (Jt. App. 470-79.)  However, the Tribal Supreme Court 

overruled the Tribal District Court’s ruling on the exhaustion of administrative 

remedies: “The District Court relied, in error, upon a resolution by Tribal Council 

establishing a tribal regulatory scheme applicable to flaring on tribal lands to assume 

futility.”  (Jt. App. 482.)  Instead, “judicial review is premature at this juncture 

because [the Burr Appellants] have not exhausted their administrative remedies.”  
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(Jt. App. 483.)  As the Tribal Supreme Court explained, “[i]t is imperative to the 

development of the record to determine whether waste occurred . . . A determination 

regarding waste due to flaring is an administrative matter that should first be 

determined by the administrative agency.”  Id.  The Tribal Supreme Court then 

remanded the case to the Tribal District Court “for proceedings consistent with this 

opinion.”  Id. 

On November 16, 2017, the Burr Appellants filed a motion for class 

certification in Tribal District Court.  (Jt. App. 485; id. at 487-95.)  Ignoring the clear 

command of the Tribal Supreme Court, the motion made no attempt to establish that 

the Burr Appellants had exhausted, or even pursued in any way, their administrative 

remedies through the Department of the Interior.  The motion also attempted to 

resurrect the Burr Appellants’ abandoned argument regarding the Tribes’ flaring 

resolution.  Compare Jt. App. 488 (“A Tribal resolution has since been passed to 

restrict flaring and provide a mechanism for the recovery of royalties and taxes lost 

as a result of the waste”) with id. at 168 (“To be clear, the Second Amended 

Complaint alleges only violations of the leases between Plaintiffs and Defendants 

and does not implicate the Tribal Council Resolution”). 

Kodiak filed a motion for a preliminary injunction in federal court on 

December 4, 2017, seeking to enjoin the Tribal District Court and Burr Appellants 

from proceeding with the tribal court lawsuit.  (Jt. App. 274-77.)  In addition, HRC 
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filed a motion to intervene in the Kodiak federal action, for the purpose of seeking 

the same relief.  (Jt. App. 496-98.)  On January 23, 2018, EOG filed its own motion 

for preliminary injunction, and later that day filed a motion to consolidate the Kodiak 

and EOG federal actions.  (Jt. App. 499-502; see also id. at 16 (Docket No. 28).) 

The Tribal Judicial Officers filed motions to dismiss Kodiak’s complaint on 

February 1, 2018; to dismiss EOG’s complaint on February 2, 2018; and, while 

HRC’s motion to intervene was still pending, prematurely filed a motion to dismiss 

HRC’s complaint on February 22, 2018.  (Jt. App. 503-05; id. at 506-09; id. at 510-

12.) 

On February 26, 2018, the federal District Court granted HRC’s motion to 

intervene, and lifted the stay of May 4, 2015.  (Jt. App. 513-14.)  The same day, 

HRC filed its complaint and a motion for preliminary injunction.  (Jt. App. 515-21; 

id. at 522-24.)  On February 27, 2018, the District Court granted EOG’s motion for 

consolidation.  (Jt. App. 525-27; id. at 528-30.)   

The District Court heard oral argument on the pending motions for 

preliminary injunction and motions to dismiss on March 13, 2018.  (Jt. App. 547-

48.)  On March 22, 2018, the District Court issued an order granting the motions for 

preliminary injunction and denying the motions to dismiss.  (Jt. App. 549-80.)  After 

determining that it had jurisdiction over this matter, the District Court held that HRC, 

Kodiak, and EOG were likely to succeed on the merits of their claim (i.e., that the 
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Tribal District Court lacked jurisdiction over the Burr Appellants’ claims).  (Jt. App. 

576.)  Applying the remaining Dataphase factors, the District Court additionally 

found that HRC, Kodiak, and EOG faced a threat of irreparable harm if injunctive 

relief was not granted; that the balance of harms also favored HRC, Kodiak, and 

EOG; and that the public interest factor was neutral.  (Jt. App. 577-79.)  As a result, 

the District Court found that “the Dataphase factors, when viewed in their totality, 

clearly weigh in favor of the issuance of a preliminary injunction.”  (Jt. App. 579.)  

The Tribal Judicial Officers filed a notice of appeal on April 17, 2018.  (Jt. 

App. 581-83.)  The Burr Appellants filed a notice of appeal on April 20, 2018.  (Jt. 

App. 584-85.) 
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SUMMARY OF THE ARGUMENT 

 The Burr Appellants claim to be the beneficial owners of minerals held in trust 

for them by the federal government.  They believe that the Appellees have wasted 

natural gas produced from these minerals, and that Appellees owe the Burr 

Appellants additional royalty payments as a consequence.  The federal government 

has established a comprehensive regulatory framework governing oil and gas 

development on federal, tribal, and allotted lands, and that regulatory framework 

provides the Burr Appellants with clear administrative relief.  Instead of pursuing 

their federal administrative remedies, however, the Burr Appellants attempted to 

forum shop, and to drag HRC and other non-tribal companies into a tribal court that 

lacks jurisdiction over the Appellees or the federal question presented by the Burr 

Appellants’ claims.  The District Court, after carefully weighing the Dataphase 

factors, properly enjoined the tribal proceedings. 

 Counsel for the Tribal Judicial Officers additionally raise a number of 

meritless challenges to the District Court’s jurisdiction.  The Tribal Judicial Officers 

do not enjoy sovereign immunity from Appellees’ suit, under a straightforward 

application of the Ex parte Young doctrine. They additionally misstate the rule of 

comity regarding the exhaustion of tribal remedies, which in any event have been 

exhausted here, and incorrectly claim that the Tribes themselves are a necessary 

party.  The District Court’s ruling should be affirmed.  
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ARGUMENT 

I. Standard of Review. 

District courts have “broad discretion when ruling on a request for preliminary 

injunction, and . . . will be reversed only for clearly erroneous factual determinations, 

an error of law, or an abuse of its discretion.”  Enerplus Res. (USA) Corp. v. 

Wilkinson, 865 F.3d 1094, 1097 (8th Cir. 2017). 

When deciding whether to issue a preliminary injunction, the district court 

should consider the following: “(1) the threat of irreparable harm to the movant; (2) 

the state of the balance between this harm and the injury that granting the injunction 

will inflict on other parties litigant; (3) the probability that movant will succeed on 

the merits; and (4) the public interest.”  Dataphase Systems, Inc. v. C L Systems, Inc., 

640 F.2d 109, 113 (8th Cir. 1981). With these factors in mind, an appellate court 

“will not disturb a district court’s discretionary decision if such decision remains 

within the range of choice available to the district court, accounts for all relevant 

factors, does not rely on any irrelevant factors, and does not constitute a clear error 

of judgment.”  Richland/Wilkin Joint Powers Auth. v. U.S. Army Corps of Eng’rs, 

826 F.3d 1030, 1035 (8th Cir. 2016) (quoting PCTV Gold, Inc. v. SpeedNet, LLC, 

508 F.3d 1137, 1142 (8th Cir. 2007)). 
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II. The District Court properly granted HRC’s motion for preliminary 
injunction. 

 
The moving party has the burden of establishing that a preliminary injunction 

is necessary.  As already noted, courts in the Eighth Circuit determine whether the 

moving party has met this burden by weighing the so-called Dataphase factors: “(1) 

the threat of irreparable harm to the movant; (2) the state of balance between this 

harm and the injury that granting the injunction will inflict on other parties litigant; 

(3) the probability that movant will succeed on the merits; and (4) the public 

interest.”  Id.  The Eighth Circuit has additionally recognized the third factor, 

probability of success on the merits, as the “most significant” of the Dataphase 

factors.  S & M Constructors, Inc. v. Foley Co., 959 F.2d 97, 98 (8th Cir. 1992). 

The District Court was correct to find that HRC and the other Appellees were 

likely to succeed on the merits. This is so for at least four separate reasons.  First, 

the federal government has exclusive jurisdiction over the regulation of oil and gas 

operations, including the flaring of natural gas, on tribal and allotted lands.  Second, 

the Burr Appellants have failed to exhaust their federal administrative remedies, and 

the Tribal Supreme Court itself concluded that judicial review of the claims would 

be premature without exhaustion of federal administrative remedies.  Third, the 

Tribal District Court is not a court of general jurisdiction, and therefore has no 

jurisdiction to exercise over the federal question presented by the Burr Appellants’ 

claims.  Fourth, the sovereign powers of the Tribes do not extend to the activities of 
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non-members such as HRC, and neither of the exceptions to that general rule under 

Montana v. United States, 450 U.S. 544, 565 (1981) are applicable here.  In addition, 

the remaining Dataphase factors also favored the granting of a preliminary 

injunction.  The District Court’s correctly decided to the grant the injunction. 

A. The federal government has exclusive jurisdiction over oil and gas 
operations on tribal and allotted lands. 

 
With respect to oil and gas operations involving tribal and allotted lands, 

courts have repeatedly recognized that exclusive jurisdiction lies with the Secretary 

of the Interior and the United States District Courts.  See, e.g., Rainbow Res., Inc. v. 

Calf Looking, 521 F. Supp. 682 (D. Mont. 1981) (citing 25 U.S.C. § 396a et seq.); 

see also Tenneco Oil Co. v. Sac & Fox Tribe of Indians of Oklahoma, 725 F.2d 572, 

575-76 (10th Cir. 1984).  The federal statutory scheme for tribal oil and gas leasing 

likewise illustrates that any issues presented in the Burr Appellants’ tribal court 

action are governed by federal law and subject to resolution through a federal 

administrative process.  Federal law thus occupies the field and preempts any 

possibility of claims governed by tribal law or tribal procedures. 

Full federal oversight was intended by Congress when it passed the relevant 

mineral leasing acts.  See Comstock v. Alabama and Coushatta Indian Tribes, 261 

F.3d 567, 573 (5th Cir. 2001) (citing the Indian Mineral Development Act of 1982, 

25 U.S.C. §§ 2101-2108, the Mineral Leasing Act of 1938, 25 U.S.C. §§ 396a-396d, 

and stating that federal jurisdiction is “beyond question” based on the extensive 
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regulatory scheme involved in the administration of oil and gas leases on tribal 

lands).  In fact, the central purpose of the Mineral Leasing Act of 1938 and the Indian 

Mineral Development Act of 1982 was to establish national uniformity in the oil and 

gas leasing procedures relating to Indian lands.  See S. Rep. No. 985, 75th Cong., 

1st Sess., 2 (1937); see also Superior Oil Co. v. United States, 798 F.2d 1324, 1328 

(10th Cir. 1986).  Because the federal government holds legal title, and acts as 

guardian to trust and allotted Indian lands, federal law, not tribal law, governs the 

disbursement and use of these property interests.  See e.g., United States v. Creek 

Nation, 295 U.S. 103, 109 (1935) (finding that the “tribe was a dependent Indian 

community under the guardianship of the United States”); United States v. Sioux 

Nation of Indians, 448 U.S. 371, 415 (1980) (stating the courts must “recognize that 

tribal lands are subject to Congress' power to control and manage the tribe's affairs”). 

Based on the authority granted to it by Congress, the Department of the 

Interior has promulgated an extensive and comprehensive scheme—including 

regulations, Onshore Oil and Gas Orders, and Notices to Lessees and Operators 

(“NTLs”)—governing all aspects of oil and gas operations on Indian lands. See 25 

C.F.R. Parts 211, 212, 214; 43 C.F.R. §§ 3161.4, 3161.2; 25 U.S.C. §§ 396a through 

396g; see also Comstock, 261 F.3d at 573.  This federal regulatory scheme 

specifically addresses the issues upon which Appellants base their claims: namely, 

flaring and the obligation to pay federal royalties on avoidably lost production.  (See 
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Jt. App. 162 at ¶¶ 17-20.)  At the time Appellants filed their lawsuit with the Tribal 

Court, this scheme included the following flaring standards set forth in NTL-4A3: 

No royalty obligation shall accrue on any produced gas which (1) is 
used on the same lease, same communitized tract, or same unitized 
participating area for beneficial purposes, (2) is vented or flared with 
the Supervisor’s prior authorization or approval during drilling, 
completing, or producing operations, (3) is vented or flared pursuant to 
the rules, regulations, or orders of the appropriate State regulatory 
agency when said rules, regulations, or orders have been ratified or 
accepted by the Supervisor, or (4) the Supervisor determines to have 
been otherwise unavoidably lost . . . Where produced gas (both gas well 
gas and oil well gas) is (1) vented or flared during drilling, completing, 
or producing operations without the prior authorization, approval, 
ratification, or acceptance of the Supervisor or (2) otherwise avoidably 
lost, as determined by the Supervisor, the compensation due the United 
States or the Indian lessor will be computed on the basis of the full value 
of the gas so wasted, or the allocated portion thereof, attributable to the 
lease. 

 
(Jt. App. 42 (NTL-4A).)  

Under NTL-4A and related royalty regulations, the federal government 

determines when compensation is due, and the royalty obligations attaching to flared 

gas, if any, are subject to the discretion of the Department of the Interior based on 

circumstances surrounding each individual well.  See Jicarilla Apache Nation v. U.S. 

Dep't of the Interior, 892 F. Supp. 2d 285, 292 (D.D.C. 2012) (“the royalties program 

for federal and Indian oil and gas leases is a complex and highly technical regulatory 

                                                           
3 The Department of the Interior is in the process of updating the NTL-4A 
requirements.  See Waste Prevention, Production Subject to Royalties, and Resource 
Conservation; Rescission or Revision of Certain Requirements, 83 FR 7924 
(proposed February 22, 2018). 
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program which requires significant expertise and the exercise of judgment grounded 

in policy concerns by the Department [of the Interior]” (punctuation omitted)); see 

also Ladd Petroleum Corp., 107 IBLA 5 (1989) (explaining need to allow operators 

to demonstrate that gas was not economically recoverable before “avoidably lost” 

finding could be made under NTL-4A). 

The administration of oil and gas royalty programs on federal, tribal, and 

allotted land “has been specifically entrusted to Interior” by Congress.  Id.  Indeed, 

it is well settled that issues involving payment of Indian royalties fall under the 

exclusive jurisdiction of the federal government: 

Given all the Federal statutes dealing with mineral governance, leasing, 
exploration, operations, and production on Federal and Indian lands, 
Congress clearly intended to occupy the field of royalty management 
and payment of royalty obligations to the United States. Indeed, with 
respect to the management and collection of royalties, when Congress 
enacted FOGRMA, this statute included a wholesale restructuring of 
Federal oil and gas royalty management. 

 
W&T Offshore, Inc., MMS-10-0020-OCS (July 20, 2012) (emphasis added); see also 

Merit Energy Co., MMS-10-0061-OCS (Sept. 10, 2013) (same); BHP Billiton 

Petroleum (Americas) Inc., ONRR-11-0015-OCS (Oct. 26, 2012) (same).  Federal 

regulations promulgated by BIA, Interior’s Office of Natural Resources Revenue 

(“ONRR”), and the Bureau of Land Management (“BLM”) are all part of the same 

regulatory scheme and they are necessary to accomplish the goal of national 

uniformity specified in the federal statutes.  25 U.S.C. §§ 396a-396g. 
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Moreover, royalties on allotted Indian lands are required to be paid to ONRR, 

and thus Plaintiffs’ claims seeking direct payments attributable to flared gas 

contradict federal law on the method of royalty payment.  ONRR is the entity 

authorized under federal law to collect royalty payments from oil and gas companies.  

30 C.F.R. § 1218.100.  Upon collection, ONRR deposits royalty funds into the U.S. 

Treasury, id. § 1219.103, and then provides the BIA with distribution reports 

covering the interests of all Indian allottees.  Id. § 1219.104; see also Roles and 

Responsibilities of the U.S. Department of Interior, Indian Mineral Royalty 

Management, ONRR, https://www.onrr.gov/indianservices/pdfdocs/Roles-and-

Responsibilities-Booklet.pdf, at pp. 1-6 (last visited on July 18, 2018).  Based on 

these reports, the Office of the Special Trustee for American Indians (“OST”) pays 

Indian mineral owners in accordance with their percentage of mineral ownership.  

Id.  If royalties are incorrect or otherwise lacking, it is ONRR that investigates, 

penalizes, fines, and recovers any outstanding payments.  See 30 C.F.R. Parts 1241 

and 1243.  

Noticeably absent from any of these federal regulations and decisions is any 

procedure that would allow the Appellants to circumvent the federal government and 

bring a private action in Tribal Court for payment of royalties or other damages 

arising from alleged breaches of their leases.  Protecting the federal government’s 

exclusive control over these regulations reduces the risk of inconsistent standards 
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and conflicting decisions from multiple government entities. It also protects oil and 

gas operators from double liability, and preserves the federal government’s ability 

to fulfill its trust obligation to tribes and allottees without impediment.  Appellants’ 

efforts to bypass federal jurisdiction and the regulatory authority of the BIA and 

BLM were therefore properly enjoined by the District Court.   

B. The Tribal District Court has no jurisdiction because the Burr 
Appellants failed to exhaust their administrative remedies. 

 
 There is no dispute that “BLM has procedures in place for property owners to 

follow should they believe that they are being damaged due to waste.” (Jt. App. 482 

(Tribal Supreme Court Order at 19).)  It is also undisputed that the Burr Appellants 

have made no attempt to secure any form of administrative relief for their flaring 

claims.  Id. (“The record does not reflect that any efforts were made by Respondents 

to seek an administrative remedy or determination regarding allegations of waste”).   

As a result, the Tribal Supreme Court held that the Burr Appellants were 

required to exhaust their federal4 administrative remedies before pursuing relief in a 

                                                           
4 The Tribal Supreme Court additionally noted that, because the Burr claims involve 
individually-owned allotments, there are no tribal-level administrative remedies 
available:  
 

Under the existing Tribal Resolution No. 13-070-VJB it appears that 
any penalty for violating the Resolution would simply result in civil 
penalties being owed to the Tribe; no provision in the Tribal Resolution 
provides Respondents with a remedy for royalties.  Under existing tribal 
regulations it also does not appear that the tribal agency has authority 
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judicial forum.  As the Tribal Supreme Court explained, judicial review of the Burr 

Appellants’ claims is still “premature” because certain administrative matters remain 

unresolved: 

It is imperative to the development of the record to first determine 
whether waste occurred as a result of the Petitioners' flaring activities. 
A determination regarding waste due to flaring is an administrative 
matter that should first be determined by the administrative agency 
designated to supervise such conduct under the oil and gas leases 
executed under the authority of the IMLA. Once a determination is 
made with respect to the alleged waste, any matters regarding royalties 
owed or not owed to the Respondents may be addressed. If a 
determination is made by the designated administrative agency that 
waste occurred and Respondents were not compensated, only then can 
it be argued that a breach of the oil and gas lease has occurred. 
 

(Jt. App. 483 (emphasis added).) 

 Although HRC disagrees with many aspects of the Tribal Supreme Court’s 

Order, its application of the doctrine of exhaustion of administrative remedies, as 

quoted above, was appropriate and generally conforms to Eighth Circuit precedent.  

“Normally, a litigant is not entitled to a judicial hearing on the merits of his claim 

until he has exhausted available administrative remedies.”  West v. Bergland, 611 

F.2d 710, 715 (8th Cir. 1979) (emphasis added).  Exhaustion of administrative 

remedies may be required by statute; however, even in the absence of a statutory 

                                                           
to order the companies like the Petitioners to pay royalties on the 
wasted gas associated with oil and gas leases between private parties. 

 
(Jt. App. 482.) 
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requirement, courts will require administrative remedies to be exhausted unless “the 

litigant’s interests in immediate judicial review outweigh the government’s interests 

in the efficiency or administrative autonomy that the exhaustion doctrine is designed 

to further.”  Id.; see also In re Sac & Fox Tribe of Mississippi in Iowa/Meskwaki 

Casino Litig., 340 F.3d 749, 757 (8th Cir. 2003) (quoting West). 

 Here, exhaustion of administrative remedies within the Department of the 

Interior is mandated by the Department’s regulations.  The Department of the 

Interior has regulated venting and flaring to prevent the waste of federal and Indian 

natural gas since NTL–4A was issued in 1979.  See Wyoming v. United States Dep't 

of the Interior, No. 2:16-CV-0280-SWS, 2017 WL 161428, at *1 (D. Wyo. Jan. 16, 

2017).  NTL-4A requires the Department to determine whether flared gas is 

“unavoidably lost” and therefore not royalty bearing, or “avoidably lost” and royalty 

bearing.  (Jt. App. 42.)  The Burr Appellants’ claims for “royalties for past, present 

and future flared gas” in this case (Jt. App. 32) necessarily challenges a 

determination by Interior, and “a party must appeal the decision to the highest 

authority within the agency before judicial review is available.”  Coosewoon v. 

Meridian Oil Co., 25 F.3d 920, 924 (10th Cir. 1994) (citing 25 C.F.R. § 2.6). 

 Moreover, to the extent the Burr Appellants believe agency inaction is the 

cause of the “waste” alleged in their claims, the Department of the Interior’s 

regulations provide an administrative procedure for challenging inaction by the 
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Department.  25 C.F.R. § 2.8(a).   Under this procedure, a party may request that the 

Secretary take action on a particular matter, and the Secretary must respond within 

ten days of receipt of the request by either (1) issuing a decision on the merits of the 

request or (2) establishing a later date by which a decision shall be made.  See id. § 

2.8(b). Because the Secretary is the highest authority within the agency, if no 

decision is rendered the Secretary's inaction becomes final for purposes of judicial 

review.  See id. § 2.8(b); see also 25 C.F.R. § 2.6(a). 

 The argument in favor of requiring administrative remedies to be exhausted 

is “particularly strong” for federal regulations dealing with Indian affairs.  See Runs 

After v. United States, 766 F.2d 347, 352 (8th Cir. 1985).  The Department of the 

Interior “has special expertise and extensive experience in dealing with Indian 

affairs.”  Id.  In addition, “the somewhat anomalous and complex relationship 

between the quasi-sovereign Indian tribes and the federal government also supports, 

in general, requiring appellants to initially seek an administrative solution through 

the BIA and the Department of Interior.”  Id. 

It is therefore no surprise that courts within the Eighth Circuit have declined 

to review actions by Interior due to a party’s failure to exhaust administrative 

remedies, even when equitable considerations favor the Indian party that failed to 

exhaust its remedies.  In a 2005 case involving grazing permits on the Fort Berthold 

Indian Reservation, the District of North Dakota commented that it was 
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“sympathetic to the Plaintiffs and the uncertainty they have lived with concerning 

the grazing rates to be charged by the BIA . . . The delays in this case on the part of 

the BIA are unreasonable and unwarranted.  Neither the equities nor the law appear 

to favor the BIA.”  Fort Berthold Land & Livestock Ass'n. v. Anderson, 361 F. Supp. 

2d 1045, 1052 (D.N.D. 2005).  “Nevertheless,” continued the court, “the Court must 

await a final decision by the Regional Director, subject to review by the Interior 

Board of Indian Appeals, before judicial review at the federal level is warranted.”  

Id.; see also Crow Creek Sioux Tribe v. Bureau of Indian Affairs, 463 F. Supp. 2d 

964, 970 (D.S.D. 2006) (dismissing action for Plaintiff’s failure to exhaust 

administrative remedies, even though “the Court is sympathetic to the plaintiff's 

plight”).   

Here, the failure of the Burr Appellants to exhaust their administrative 

remedies by itself deprived the Tribal District Court of subject matter jurisdiction, 

especially given that only federal courts could review any federal agency decision.   

See, e.g., Fort Berthold Land & Livestock Ass'n., 361 F. Supp. 2d at 1052 

(recognizing that federal district courts have subject matter jurisdiction under 28 

U.S.C. § 1331 to review, pursuant to the APA, actions of the BIA).  The Tribal 

Supreme Court itself held that any judicial review of the Burr Appellants’ claims 

remains “premature” until federal administrative remedies have been exhausted.  To 

exhaust administrative remedies, the Burr Appellants would need to request agency 
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action on their claims and then, if dissatisfied with the result, appeal the agency 

decision to a federal district court.  Any assertion of tribal jurisdiction is 

incompatible with this process. 

C. The Tribal District Court is not a court of general jurisdiction, and 
therefore cannot exercise jurisdiction over the federal question 
presented by the Burr Appellants’ claims. 

 
Federal jurisdiction, not tribal jurisdiction, exists under 28 U.S.C. § 1331 

when an action requires resolution of an issue of federal law.  Nevada v. Hicks, 533 

U.S. 353, 374 (2001) (holding that tribal court lacked jurisdiction over federal civil 

rights claim).  Under Hicks, the “historical and constitutional assumption of 

concurrent state-court jurisdiction over federal-law cases is completely missing with 

respect to tribal courts.”  Id. at 367.  Hicks illustrates that concurrent tribal court 

jurisdiction over federal questions would create “serious anomalies” because the 

“general federal-question removal statute refers only to removal from state court, 

see 28 U.S.C. § 1441.”  Id. at 368.  If federal questions were cognizable in tribal 

court, defendants in those actions would inexplicably lack the right to seek a federal 

forum.  Id.  Indeed, the only time tribal courts may exercise jurisdiction over federal 

questions is when “statutes proclaim tribal-court jurisdiction over certain questions 

of federal law.”  Id. at 367 (citing 25 U.S.C. § 1911(a) (authority to adjudicate child 

custody disputes under the Indian Child Welfare Act of 1978); 12 U.S.C. § 1715z-
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13(g)(5) (jurisdiction over mortgage foreclosure actions brought by the Secretary of 

the Housing and Urban Development against reservation homeowners).   

Here, there is no federal statute proclaiming tribal jurisdiction, and the Burr 

Appellants have no right to circumvent the Department of the Interior’s jurisdiction 

over these claims.  In the context of oil and gas leasing, “federal regulations and 

statutes governing tribal oil and gas leases are adequate to invoke federal question 

jurisdiction.”  Comstock, 261 F.3d at 574; see also Tenneco Oil Co., 725 F.2d at 575-

76 (holding that federal jurisdiction arises by the express terms of the Indian lease 

which states the lease is subject to the regulations of the Secretary of Interior); 

Naegele Outdoor Advertising Co. v. Acting Sacramento Area Director, BIA, 24 

IBIA 169, 177, 1993 WL 373801, at *5–6 (finding that leases “approved on behalf 

of an Indian or Indian tribe by the Secretary of Interior in his fiduciary capacity,” 

invoke questions of federal law).  In light of the holding in Hicks, the import of these 

decisions is that disputes relating to oil and gas production on federal Indian lands, 

since they involve federal questions, are subject to the exclusive jurisdiction of 

federal agencies, whose decisions are reviewable only by the federal courts.  

Anticipating the reasoning set forth in Hicks, at least one federal court has 

held that tribal courts cannot exercise jurisdiction over oil and gas operations 

involving allotted Indian trust lands.  Rainbow Res., Inc. v. Calf Looking, 521 F. 

Supp. 682, 683 (D. Mont. 1981).  In Rainbow Resources, the non-Indian oil and gas 
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lessee was sued in a tribal forum for its operations on federal trust lands and filed a 

subsequent action in federal court to enjoin the tribal proceedings.  Id.  The lessee 

argued that the federal government possessed jurisdiction over the subject oil and 

gas operations stemming from a BIA lease and that the tribal court had no authority 

to hear the case. The United States District Court agreed.  Id.  Although the tribal 

court had already issued a preliminary ruling on the issues, the United States District 

Court enjoined the tribal proceedings.  Id.  It held that the federal courts, rather than 

the tribal court, had jurisdiction over the dispute, because Congress has granted 

exclusive authority for the regulation, administration and supervision of oil and gas 

leases on lands allotted to individual Indians to the Secretary of the Interior.  Id. at 

684.  The Burr Appellants’s tribal court complaint consists solely of federal 

questions that are beyond the Tribal District Court’s jurisdiction. 

D. The sovereign powers of the Tribes does not extend to the subject 
activities of non-members such as HRC. 

 
Whether a tribal court has adjudicative jurisdiction over non-Indian activities 

is a federal question. Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 15, 107 S. Ct. 971, 

94 L. Ed. 2d 10 (1987).  The burden of proving tribal court jurisdiction is on the 

proponent of tribal jurisdiction.  See, e.g., Burlington N. Santa Fe R.R. Co. v. 

Assiniboine & Sioux Tribes of Fort Peck Reservation, 323 F.3d 767, 772 (9th Cir. 

2003).  
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Federal law limits tribal jurisdiction over nonmembers. Generally, tribal 

courts do not have jurisdiction over the activities of non-Indians within their borders.  

See Montana v. United States, 450 U.S. 544, 565 (1981) (“the inherent sovereign 

powers of an Indian tribe do not extend to the activities of nonmembers of the tribe”); 

Plains Commerce Bank v. Long Family Land and Cattle Co., 554 U.S. 316, 328 

(2008) (same).  Tribal efforts to regulate non-tribal member activities are 

presumptively invalid.  Plains Commerce Bank, 544 U.S. at 330.  The general rule 

restricting authority over nonmembers is particularly strong when a tribe seeks to 

regulate non-Indian property rights.  Plains Commerce Bank, 554 U.S. at 328; see 

also Strate v. A-1 Contractors, 520 U.S. 438, 446 (1997) (discussing Montana).  

Under Montana, there are only two limited exceptions whereby a tribe may 

exercise civil jurisdiction over non-Indian conduct.  The first exception is that “[a] 

tribe may regulate, through taxation, licensing, or other means, the activities of 

nonmembers who enter consensual relationships with the tribe or its members, 

through commercial dealings, contracts, leases, or other arrangements.”  Montana, 

450 U.S. at 565.  The second exception is that “[a] tribe may . . . exercise civil 

authority over the conduct of non-Indians on fee lands within its reservation when 

that conduct threatens or has some direct effect on the political integrity, the 

economic security, or the health or welfare of the tribe.”  Id. at 566 (citing Fisher v. 

District Court, 424 U.S. 382, 386 (1976)).  
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These two exceptions, however, are very limited and cannot be construed in a 

manner that would “swallow the rule” or “severely shrink it.”  Plains Commerce 

Bank, 554 U.S. at 330.  One limitation on the first exception is that the activity must 

actually arise from the consensual relationship being invoked for jurisdictional 

purposes, otherwise it has no bearing on the tribe’s authority.  See, e.g., Strate, 520 

U.S. at 457-58.  Agreements or relationships which do not affect the outcome of the 

case should be ignored when analyzing tribal jurisdiction.  Id.  The second exception 

is also limited in that it applies only when necessary “to preserve ‘the right of 

reservation Indians to make their own laws and be ruled by them.’”  Id. at 459.  “But 

[a tribe’s inherent power does not reach] beyond what is necessary to protect tribal 

self-government or to control internal relations.”  Montana, 450 U.S. at 564; see also 

Strate, 520 U.S. at 459.  Stated another way, the second exception applies only if the 

exercise of state or federal court jurisdiction would “menace” the tribe’s ability to 

govern itself.  Strate, 520 U.S. at 457-58. 

Here, neither Montana exception applies.  450 U.S. 544.  As the District Court 

correctly observed, “the heart of [Burr’s] tribal court complaint is that companies 

are unnecessarily and wastefully flaring natural gas instead of capturing, converting, 

and marketing the natural gas.”  (Jt. App. 569.)  This claim, however, necessarily 

implicates the federal government’s comprehensive regulation of oil and gas 

exploration on federal, tribal and allotted lands, rather than tribal sovereignty or self-
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regulation.  See Part II(A), supra.  This is reinforced by the terms of the form oil and 

gas lease relied on by the Burr Appellants, which specifically imposes a duty on the 

lessee to “conform to any and all regulations of the Secretary of the Interior now or 

hereafter in force relative to such leases.”  (Jt. App. 157.)  Thus, the District Court 

was correct to rule that flaring “is outside the control of tribes,” and “does not 

implicate tribal governance or internal relations.”  (Jt. App. 571)  Because the issues 

identified in the Burr Appellants’ complaint are federal regulatory issues, and they 

do not hinge on any contract terms or negotiations with HRC, Burr’s tribal court 

action does not satisfy the first Montana exception. 

For similar reasons, the second Montana exception likewise does not apply.  

The Burr Appellants’ tribal court action does not implicate the “political integrity, 

the economic security, or the health or welfare of the tribe.”  450 U.S. at 566 

(emphasis added).  Rather, its claims represent nothing more than an attempt to 

collect additional royalty payments.  Moreover, as the Tribal Supreme Court has 

already pointed out, there is no tribal regulatory system in place capable of 

addressing the Burr Appellants’ claims, even if the Tribes had jurisdiction to 

exercise here: 

Under the existing Tribal Resolution No. 13-070-VJB it appears that 
any penalty for violating the Resolution would simply result in civil 
penalties being owed to the Tribe; no provision in the Tribal Resolution 
provides Respondents with a remedy for royalties.  Under existing tribal 
regulations it also does not appear that the tribal agency has authority 
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to order the companies like the Petitioners to pay royalties on the 
wasted gas associated with oil and gas leases between private parties. 

 
(Jt. App. 482.)  These facts simply do not support application of the second Montana 

exception.  Instead, whether royalties are owed on flared gas is a question 

unambiguously addressed by Department of Interior regulations, and the Burr 

Appellants have an obligation to pursue the avenues for relief available under those 

regulations.  See Part II(B), supra.  Neither Montana exception applies, and the 

Tribal District Court has no jurisdiction to exercise over the Burr Appellants’ claims. 

E. The remaining Dataphase factors also favor the granting of an 
injunction. 

 
i.  HRC faces irreparable harm.  

Because the Tribal District Court plainly lacks jurisdiction, subjecting HRC 

to its authority would result in irreparable harm to HRC.  Being unlawfully required 

to litigate in a forum without jurisdiction can, by itself, constitute irreparable harm.  

See, e.g. Chiwewe v. Burlington N. & Santa Fe Ry. Co., 2002 WL 31924768, at *2 

(D.N.M. 2002) (finding that parties would suffer irreparable harm if forced to litigate 

in a tribal forum without jurisdiction and face the possibility of inconsistent 

judgments).    

HRC faces “a significant risk that [it] will be forced to expend unnecessary 

time, money, and effort” litigating in a court that does not have jurisdiction over it, 

and numerous courts have found that such a risk satisfies the irreparable harm 
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requirement.  Crowe & Dunlevy, P.C. v. Stidham, 609 F. Supp. 2d 1211, 1222 (N.D. 

Okla. 2009), aff'd, 640 F.3d 1140 (10th Cir. 2011); see also Seneca-Cayuga Tribe of 

Oklahoma v. State of Okl. ex rel. Thompson, 874 F.2d 709 (10th Cir. 1989) 

(sustaining injunction obtained by tribe against state court proceeding); UNC Res., 

Inc. v. Benally, 518 F. Supp. 1046, 1053 (D. Ariz. 1981) (holding that non-Indian 

party “would also be faced with the possibility of irreparable injury if it were forced 

to appear and defend in Tribal Court”).   

HRC also faces a risk that it will be subject to inconsistent judgments from 

the tribal court and the federal administrative agency actually tasked with regulating 

flaring on tribal and allotted lands.  This risk also, by itself, satisfies the irreparable 

harm requirement.  Stidham, 609 F. Supp. 2d at 1223; Chiwewe, 2002 WL 

31924768, at *2. 

ii. The balance of harms favors a preliminary injunction. 
 

In contrast to the clear and irreparable harm HRC will suffer if the Tribal 

District Court action is allowed to continue, the granting of the preliminary 

injunction has produced no cognizable harm to the Burr Appellants, who continue 

to have all the remedies provided for by Department of the Interior regulations.  

Indeed, the injunction’s main effect is to give the Burr Appellants an opportunity to 

pursue the administrative remedies the Tribal Supreme Court has already recognized 
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as a mandatory prerequisite to adjudication of the claims.  The Burr Appellants are 

not harmed by the injunction, so this factor also weighs in HRC’s favor. 

iii. A preliminary injunction is in the public’s interest.  

It is well understood that public policy demands courts to exercise jurisdiction 

when appropriate and refrain from exercising jurisdiction when it is not. See Crowe 

& Dunlevy, P.C. v. Stidham, 640 F.3d 1140, 1158 (10th Cir. 2011) (stating that it is 

not in the public’s interest to allow the exertion of tribal authority over a non-

consenting, nonmember). As tribal jurisdiction is an issue of federal law, public 

policy favors a determination in federal court regarding the limitations of the Tribal 

District Court’s authority.  Continued litigation in Tribal District Court would 

expose all affected parties to legal confusion, uncertainty, and potential conflicts 

with federal law. 

III.   The District Court properly found that it had jurisdiction over this 
matter. 

 
A. Exhaustion of tribal remedies should not be required in this case, and 

even if it were, the Appellees exhausted their available tribal remedies. 
 

Tribal exhaustion is not necessary here because jurisdiction in the tribal court 

is plainly lacking and tribal exhaustion would only waste time.  See Part II(A)-(D), 

supra.  The United States Supreme Court has stated that principles of tribal 

exhaustion are merely “prudential, nonjurisdictional” and “a matter of comity.”  

Strate v. A-1 Contractors, 520 U.S. 438, 439 (1997).  Federal courts need not refrain 
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from assuming jurisdiction based on tribal exhaustion when (1) it is plain that no 

federal statute provides for Tribal Court jurisdiction and neither Montana exception 

applies; (2) a tribal court has no colorable claim to jurisdiction; or (3) the jurisdiction 

is being asserted for improper purposes.  See Burlington Northern v. Red Wolf, 196 

F.3d 1059 (9th Cir. 2000) (also citing Strate). 

Moreover, the central purpose of the tribal exhaustion policy is to allow tribal 

courts an opportunity to first decide their jurisdiction, before federal courts 

determine the issue with finality.  Strate, 520 U.S. at 438.  Applying Strate, the 

Eighth Circuit has stated that once a tribal appellate court has had an opportunity to 

review the question of tribal jurisdiction, “all requisite tribal remedies were 

exhausted” and the non-tribal litigants “were not required to fully litigate the merits 

of the claims before seeking review of the Tribal Court’s jurisdiction in federal 

court.”  Belcourt Pub. Sch. Dist. v. Davis, 786 F.3d 653, 656 n.2 (8th Cir. 2015).  

Here, the Tribal Supreme Court has already issued a decision addressing jurisdiction 

and stated definitively that tribal jurisdiction exists, subject to the Burr Appellants 

exhausting their administrative remedies.  The Tribal Supreme Court’s ruling clearly 

satisfies this rule of comity. 

 The Tribal Judicial Officers argue, incorrectly, that exhaustion of tribal court 

remedies is jurisdictional, and requires development of the factual record of the case 

in Tribal Court.  However, this argument again only highlights the irregularities 
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created by the Burr Appellants’ refusal to exhaust their administrative remedies.  As 

the Tribal Supreme Court itself pointed out, the factual record of this case can only 

be developed by the Department of the Interior.  As that court explained, “[i]t is 

imperative to the development of the record to first determine whether waste 

occurred as a result of the Petitioners' flaring activities. A determination regarding 

waste due to flaring is an administrative matter that should first be determined by 

the administrative agency.”  (Jt. App. 483.)  Even if Tribal Judicial Officers’ 

misinterpretation of Strate and related case law had validity, it would have no 

possible application in this case, given the Burr Appellants’ failure to exhaust their 

administrative remedies and develop a factual record before the Department of the 

Interior. 

 B. The Tribal Judicial Officers are not immune from this lawsuit. 

As the District Court correctly explained, Indian tribes possess the “common-

law immunity from suit traditionally enjoyed by sovereign powers.”  (Jt. App. 555.)  

However, the United States Supreme Court has held that this immunity does not 

protect tribal officers from suits for declaratory or injunctive relief, including 

injunctions for prospective relief.  Santa Clara Pueblo v. Martinez, 436 U.S. 49, 59 

(1978).  In addition, the Eighth Circuit had applied the rule of Ex parte Young, 209 

U.S. 123 (1908) to tribal officers:  “when a complaint alleges that the named officer 

defendants have acted outside the amount of authority that the sovereign is capable 
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of bestowing, an exception to the doctrine of sovereign immunity is invoked . . .”  

Baker Elec. Co-op., Inc. v. Chaske, 28 F.3d 1466, 1471 (8th Cir. 1994); see also 

Burlington N. & Santa Fe Ry. Co. v. Vaughn, 509 F.3d 1085, 1092 (9th Cir. 2007) 

(“tribal sovereign immunity does not bar a suit for prospective relief against tribal 

officers allegedly acting in violation of federal law” (emphasis added)).  

Contrary to the Tribal Judicial Officers’ arguments, suing the head of an 

agency or department in his or her official capacity is an appropriate method of 

seeking prospective relief against action by the agency or department the officer 

supervises.  See, e.g., Verizon Maryland, Inc. v. Public Serv. Comm'n of Maryland, 

535 U.S. 635, 645 (2002) (applying Ex parte Young doctrine to heads of the 

Maryland Public Service Commission); see also id. at 645-46 (noting that Ex parte 

Young itself was a suit against state agency heads such as utility commissioners and 

the state attorney general).   

In the specific context of disputes over tribal jurisdiction, naming the Chief 

Judge of a tribal district court is an appropriate method for securing injunctive relief 

against all tribal court officials.  For example, in BNSF Ry. Co. v. Away a railway 

company sought “a permanent injunction against any proceedings against [the 

railway] in Hualapai Tribal Court,” naming the Chief Judge of the Hualapai Tribal 

Court and the Tribal Court clerk as Defendants in their personal capacity.  No. 05-

0386-PHX-DGC, 2006 WL 3257544, at *1 (D. Ariz. Nov. 9, 2006).  The federal 
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district court granted the permanent injunction and the Ninth Circuit affirmed.  BNSF 

Ry. Co. v. Ray, 297 Fed. Appx. 675, 676 (9th Cir. 2008) (“This action is permissible 

under Ex parte Young . . . because it seeks prospective injunctive relief against the 

tribal officers acting in their official capacities”). 

The Tribal Judicial Officers argue that they are immune from any action to 

enjoin unlawful tribal jurisdiction, as if tribal courts were free to overreach and 

exercise unlawful jurisdiction over non-members without scrutiny.  The authorities 

the Tribal Judicial Officers rely on for this argument are inapposite and largely 

involve claims for money damages as opposed to declaratory or injunctive relief.  

For instance, tribal jurisdiction is simply not at issue in Brandon v. Holt, 469 U.S. 

464 (1985), a case that also involved a claim for money damages rather than simple 

declaratory relief.  Similarly, Native Am. Distrib. v. Seneca-Cayuga Tobacco Co., 

546 F.3d 1288 (10th Cir. 2008), is a contract case involving a claim for money 

damages against a tribal tobacco company.  Id. at 1292-94.  Noticeably absent from 

the Tribal Judicial Officers’ argument is any case where a tribal judge or official is 

sued for injunctive relief from an unlawful exercise of jurisdiction, the only authority 

that would be on point.  

 C. The Tribes themselves are not a necessary party to this action. 

The Tribal Judicial Officers’ brief also advances a vague claim that the Tribes 

are a necessary party to this case under Fed. R. Civ. P. 19.  Although their brief 

Appellate Case: 18-1824     Page: 46      Date Filed: 07/25/2018 Entry ID: 4686214  



 

37 

assures the Court that the Tribal Judicial Officers provided the court below with 

“substantial legal support for each of the . . . components to their Rule 19 argument,” 

the brief declines to specify exactly what those arguments are.   

In their briefing to the District Court, the Tribal Judicial Officers based their 

Rule 19 argument on the incorrect premise that Tribal Resolution 13-070 is at issue 

in the Burr’s lawsuit.  It is not; as the Burr Appellants themselves explained to the 

Tribal District Court, “the Second Amended Complaint alleges only violations of 

the leases . . . and does not implicate the Tribal Council Resolution.”  (Jt. App. 168.)  

Moreover, even if the Tribal Resolution were at issue, it would not follow that the 

Tribes are a necessary party; such a position is akin to arguing that Congress is a 

necessary party whenever a statute is challenged in court. 

The only issue relevant to this case is whether the Tribal District Court has 

adjudicatory jurisdiction to administer regulations of the Secretary of the Interior 

relative to flaring on allotted Indian lands, against non-Indian companies.  (See Jt. 

App. 158 at ¶ 3(g).)  The Tribes need not be joined because the issue is exclusively 

determined by federal law, and HRC does not seek relief against the Tribes 

themselves. 
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CONCLUSION 

 HRC respectfully requests that the Court affirm the District Court’s decision 

to grant HRC’s motion for preliminary injunction and deny the Tribal Judicial 

Officers’ motion to dismiss. 

Dated this 20th day of July, 2018. 
 

CROWLEY FLECK PLLP 
 
 

By: /s/ Paul J. Forster      
JOHN W. MORRISON (ND #03502) 
PAUL J. FORSTER (ND #07398) 
ANTHONY J. FORD (ND #08217) 
100 West Broadway, Suite 250 
P.O. Box 2798 
Bismarck, North Dakota 58502-2798 
701-223-6585 
jmorrison@crowleyfleck.com 
pforster@crowleyfleck.com 
tford@crowleyfleck.com 
 
Attorneys for HRC Operating, LLC n/k/a 
Halcón Holdings, Inc. 
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