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SUMMARY OF THE CASE AND REQUEST FOR ORAL ARGUMENT 
 

 Six individual Native Americans challenge whether North Dakota can require 

voters to have a residential street address (RSA), even though all six have RSAs that 

can be used to vote.  They also challenge whether members of the Standing Rock 

Sioux tribe can vote with a tribal identification (ID) issued by the Bureau of Indian 

Affairs (BIA), even though no member of the Standing Rock Sioux tribe is a party 

to this lawsuit. 

 The district court enjoined enforcement of the RSA requirement and held a 

qualified voter can vote in North Dakota if they provide an ID listing a North Dakota 

P.O. Box.  The district court enjoined enforcement of the tribal ID provisions even 

though appellant Alvin Jaeger (the Secretary) was already interpreting the provisions 

in the manner ordered by the district court.  The district court also enjoined North 

Dakota’s supplemental-document voter ID provisions even though the Secretary was 

already interpreting the provisions in the manner ordered by the district court. 

 The Secretary appeals the injunction on the grounds that Appellees lack 

standing to challenge the RSA requirement; they also lack standing to challenge 

whether Standing Rock Sioux tribal members can vote with a BIA-issued ID.  The 

district court improperly treated North Dakota’s election laws as facially invalid.  If 

the district court had limited its analysis to as-applied challenges brought by six 

individuals, it would have realized all six failed to show any burdens on their ability 

to vote in North Dakota elections.  No injunctive relief should have been granted.   

 Due to the importance of the multiple issues raised on appeal, the Secretary 

respectfully requests twenty minutes of argument time. 
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CORPORATE DISCLOSURE STATEMENT 
 

 As required by Fed. R. App. P. 26.1 and 8th Cir. R. 26.1A, Appellant, Alvin 

Jaeger, in his official capacity as the North Dakota Secretary of State, is a 

governmental official, not a corporation, and therefore no corporate disclosure 

statement is required. 
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JURISDICTIONAL STATEMENT 
 

 This lawsuit includes claims under 42 U.S.C. § 1983 and Section 2 of the 

Voting Rights Act (VRA), 52 U.S.C. § 10301, which ordinarily would provide 

district court jurisdiction under 28 U.S.C. § 1331.  Appellant disputes the district 

court’s jurisdiction over certain claims for lack of standing.  See Disability Support 

All. v. Heartwood Enters. LLC, 885 F.3d 543, 547 (8th Cir. 2018). 

 The district court granted an injunction on April 3, 2018.  Add. at 1-17.  The 

order was timely appealed on April 4, 2018.  See Fed. R. App. P. 4(a)(1)(A).  This 

Court has appellate jurisdiction under 28 U.S.C. § 1292(a)(1). 

STATEMENT OF ISSUES 
 

I. Whether Appellees lack standing to challenge North Dakota’s residential 
street address (RSA) requirement. 
 
Most apposite cases: 

  
 Spokeo, Inc. v. Robins, __ U.S. __, 136 S.Ct. 1540 (2016) 
 
II. Whether the district court improperly enjoined enforcement of the RSA 
 requirement. 
 
 Most apposite cases: 
 
 Crawford v. Marion Cty. Election Bd., 553 U.S. 181 (2008)  
 
III. Whether the P.O. Box injunction causes irreparable harm. 
 
 Most apposite cases: 
  
 Anderson v. United States, 417 U.S. 211 (1974) 
 
 
IV. Whether the district court improperly enjoined enforcement of the tribal 
 ID provisions found at N.D. Cent. Code § 16.1-01-04.1(3)(a)(2). 
 
 Most apposite cases: 
 
 Gonzalez v. Arizona, 677 F.3d 383 (9th Cir. 2012) 
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V. Whether the district court improperly enjoined enforcement of the 
 supplemental document provisions found at N.D. Cent. Code § 16.1-01-
 04.1(3)(b)(5). 
 
 Most apposite cases: 
 
 Frank v. Walker, 768 F.3d 744 (7th Cir. 2014) 
 
VI. Whether the district court improperly ordered the Secretary to clarify the 
 meaning of N.D. Cent. Code § 16.1-01-04.1(5) when Appellees never 
 challenged the provision. 
 
 Most apposite cases: 
 
 McDonough v. Anoka Cty., 799 F.3d 931 (8th Cir. 2015) 
 
VII. Whether the VRA provides an independent basis for the injunction. 
 
 Most apposite cases: 
 
 Frank v. Walker, 768 F.3d 744 (7th Cir. 2014) 
 

STATEMENT OF CASE 
 

For over sixty-five years, North Dakotans have voted without the burden of 

registration.  See Arnold Affidavit ¶ 4; Appellant App. 187.  Unlike other states that 

bar citizens from voting unless they register, North Dakotans are permitted to vote 

simply by establishing the basic qualifications to vote.  

North Dakota’s Constitution sets forth three basic voting qualifications.  An 

individual must be: (1) a citizen of the United States, (2) at least eighteen years of 

age, and (3) a North Dakota resident.   N.D. Const. Art. II, § 1; N.D. Cent. Code § 

16.1-01-04.  North Dakota defines residency as having “resided in the precinct at 

least thirty days immediately preceding any election,” N.D. Cent. Code § 16.1-01-

04(1)(c); a residence is “an actual fixed permanent dwelling, establishment, or any 

other abode to which the individual returns when not called elsewhere for labor or 

other special or temporary purposes.”  N.D. Cent. Code § 16.1-01-04.2(1).  
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Because North Dakota does not require voter registration, the threshold 

qualifications to vote are determined by having electors “provide a valid form of 

identification [ID] to the proper election official” that contains the individual’s 

“[l]egal name; . . . [c]urrent residential street address in North Dakota; and . . . [d]ate 

of birth.”  N.D. Cent. Code § 16.1-01-04.1 (1), (2). 

The two primary types of ID are: “(1) A driver’s license or nondriver’s 

identification card issued by the North Dakota department of transportation; or (2) 

An official form of identification issued by a tribal government to a tribal member 

residing in this state.”  Id. § 16.1-01-04.1(3).  Both types of state-issued IDs note 

whether the holder is a U.S. citizen.  See N.D. Cent. Code §§ 39-06-03.1(2) & (3); 

39-06-07.1; 39-06-14(5).  Similarly, tribal IDs are only issued to enrolled members 

of federally recognized tribes, and thus possession of one establishes U.S. citizenry.  

See Indian Citizenship Act of 1924, Pub. L. No. 175, 43 Stat. 253 (1924); 8 U.S.C. 

§ 1401(b). 

If an ID is not current or missing required information (such as current RSA), 

the voter can present an election official with certain documents that provide the 

missing information.  Those supplemental documents are: “(1) A current utility bill; 

(2) A current bank statement; (3) A check issue by a federal, state, or local 

government; (4) A paycheck; or (5) A document issued by a federal, state, or local 

government.”  N.D. Cent. Code § 16.1-01-04.1(3)(b).   This same list of documents 

can be used to register under the Help America Vote Act (HAVA).  See 52 U.S.C. § 

21083(b)(2)(A)(i). 

Appellate Case: 18-1725     Page: 13      Date Filed: 05/30/2018 Entry ID: 4667021  



4 

 

Establishing an elector’s current RSA is vital not only to verify basic voting 

qualifications, but also to provide electors with proper ballots.  Ballots must be 

specifically tailored for many local elections -- district and municipal judges, county 

commissioners, state’s attorneys, mayors, council members, alderpersons, water 

authorities, diversion conservancies, and various boards (parks, ambulance districts, 

vector control districts, and libraries).  Precinct boundaries must be drawn whenever 

one election’s jurisdictional area is different from another election’s jurisdictional 

area.  Neighbors living across the street from one another may have to cast different 

ballots if precinct lines separate the two sides of the street.      

For example, 807 separate optical scan ballots were required for the June 2016 

statewide election.  See Arnold Affidavit ¶ 13; Appellant App. 190-91.1  County 

auditors also prepared 102 paper ballots from which votes were counted by hand for 

certain smaller contests, such as vector control district board elections, library 

boards, and ambulance boards.  Id. ¶ 14; Appellant App 191.   A total of 909 different 

ballots were required statewide.  

The integrity of any election can be ensured only if the State can show each 

elector voted on correct ballots associated with the RSAs where they reside.  Id. ¶ 

15; Appellant App. 191.  All candidates have an interest in receiving valid votes, and 

all voters the right to fully-valued votes, undiluted by ineligible votes.  See Anderson 

v. United States, 417 U.S. 211, 226 (1974) (discussing the right to have a vote be 

“given full value and effect, without being diluted or distorted by the casting of 

                                            
1The 807 optical scan ballots used in the June 2016 election are in the record at Dist. 

Ct. Doc. ID # 81-2 through 81-54. 
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fraudulent [or otherwise invalid] ballots”).  The failure to identify voters’ current 

RSAs impacts the validity of multiple election contests within each particular 

precinct in any given election. 

I. Use of affidavits and 2012 election. 

 Prior to 2013, North Dakota law permitted individuals to execute affidavits 

attesting to their voting qualifications.  See N.D. Cent. Code § 16.1-05-07(2) (2012); 

N.D. Cent. Code § 16.1-05-06 (2012).  Although the practice of using such affidavits 

in elections had been tolerated for many years in North Dakota, it had always been 

problematic and subject to constitutional challenge.  The practice permitted votes to 

count in an election without the State first verifying whether individuals possessed 

the basic qualifications to vote, and left the State to rely upon post-election attempts 

to verify those qualifications.  Vote dilution claims could have been raised by 

qualified electors who challenged the State’s reliance upon ineffective post-election 

verification measures when there was no means to separate out ballots of unqualified 

individuals. 

 The possibility of undetected voter fraud stemming from North Dakota’s use 

of affidavits dates back to the 1960s.  In his book, With No Apologies, Barry 

Goldwater discussed the 1960 special election for a vacancy in the United States 

Senate due to William Langer’s death, and Goldwater’s belief that voter fraud 

resulting from affidavits resulted in John Davis losing the election to Quentin 

Burdick.  Goldwater also discussed the difficulty of investigating the fraud after the 

election results had already been certified: 

Davis was a popular governor, but he did not enjoy the support of 
organized labor.  North Dakota had the same kind of instant voter 
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registration President Carter has advocated—that is, on election day a 
voter could present himself at the polls, announce his name, give an 
address, and sign an affidavit to cast it. 
 
Davis lost that special election by about 1,000 votes, even though the 
polls had shown him in the lead.  A few days after the ballots were 
counted I was informed the Republicans had discovered widespread 
vote fraud.  In the city of Minot some 535 people had cast their ballots 
on the basis of that affidavit of qualification, but investigators could not 
locate the individuals or the addresses given.  Similar results were 
discovered in Bismarck and Fargo. 

 
With No Apologies, The Personal and Political Memoirs of United States Senator 

Barry M. Goldwater at 107-08 (William Morrow and Company 1979). 

North Dakota’s tolerance for the likely unconstitutional practice of relying 

upon ineffective post-election attempts to verify a voter’s threshold qualifications 

reached a head after the 2012 general election.  In that election, there were 10,519 

votes cast using self-authenticating affidavits where the United States Senate race 

between Rick Berg and Heidi Heitkamp was decided by just 2,936 votes out of the 

321,144 votes cast.  Silrum Affidavit ¶ 10; Appellant App. 209.  Election officials 

had difficulty contacting those voters for verification purposes after the election for 

a number of reasons:  “affiants . . . had moved to another address and had not left a 

forwarding address, did not include a unit number of the address provided, or did 

not reside at the address they listed.”  Id. ¶ 11; Appellant App. 209.  

In addition, there was no uniform statewide verification process because each 

county auditor had the post-election responsibility of verifying the eligibility and 

qualification of the affiants.  Id.  Because of the need to rely upon a post-election 

process to verify votes cast by self-authenticating affidavits, “[e]ven if it had been 

possible to identify ineligible voters, it would have been impossible to extract the 

votes cast by the ineligible voters from the final tally.”  Id.  
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Based on these concerns, the 2013 Legislature eliminated the self-

authenticating affidavits from the election process.  Id. ¶ 14; Appellant App. 210.  

At that time, more than 97% of the voters listed in the Central Voter File (CVF) had 

a valid driver’s license or non-driver’s ID issued by the Department of 

Transportation (DOT).  Id.  To alleviate the minimal burden that might be imposed 

upon less than 3% of the known electorate, a free non-driver’s ID would be issued 

to anyone who wanted one for voting.   Id.; see also N.D. Cent. Code § 39-06-

03.1(4). 

II. Appellees’ original complaint. 

 On January 20, 2016, seven individual Native Americans2 suing on behalf of 

themselves initiated this lawsuit.  See Complaint; Appellant App. 19-63.  The 

Appellees alleged that certain aspects of North Dakota’s voter ID laws violated their 

Equal Protection and Due Process rights and their statutory rights under Section 2 of 

the VRA.  Id. ¶¶ 1, 177-205; Appellant App. 19, 56-61.  The complaint primarily 

focused on alleged burdens involved in traveling to DOT sites to obtain state IDs, 

id. ¶¶ 69-70, 82-94 (Appellant App. 37, 38-42), and the alleged costs involved in 

obtaining the requisite ID for voting, id. ¶¶ 95-125 (Appellant App. 42-45). 

 Tribal IDs can be obtained by Native Americans on their reservations.  By 

permitting the use of tribal IDs, North Dakota eliminated any potential burdens 

Native Americans face in traveling to DOT sites to obtain a state-issued IDs.  

                                            
2The original plaintiffs were Richard Brakebill, Deloris Baker, Dorothy Herman, 

Della Merrick, Elvis Norquay, Ray Norquay, and Lucille Vivier.  Deloris Baker was 

dropped as a plaintiff in March 2018.  See Dist. Ct. Doc. ID # 97. 
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 Appellees are members of the Turtle Mountain Band of Chippewa tribe.  See 

id. ¶¶ 6-12; Appellant App. 21-24.  The original complaint focused not on their 

individual burdens, but on burdens allegedly faced by other Native Americans not 

named as parties.  For example, Appellees did not allege how far they had to travel 

to DOT sites, but did include the mean travel distance (11.0 miles) and mean travel 

time (17.4 minutes) for a hypothetical member of their tribe.  Id. ¶ 92 at Chart 4; 

Appellant App. 40.  Appellees also relied upon much longer travel distances (ranging 

from 14.0 to 60.8 miles) and travel times (ranging from 25.3 to 106.62 minutes) 

encountered by Native Americans from other reservations not named as parties.  Id.; 

see also id. ¶¶ 85, 87-89; Appellant App. 39-40. 

 The original complaint focused largely on general statistical data about Native 

Americans and the socioeconomic differences between the Native American and 

White populations in North Dakota, rather than on specific burdens allegedly facing 

the plaintiffs themselves.  See id. ¶¶ 47-81, 93-125; Appellant App. 30-38, 41-45.   

III. First preliminary injunction. 

 On June 20, 2016, Appellees sought a preliminary injunction to prevent 

enforcement of the voter ID laws enacted by the 2013 Legislature, and asked the 

district court to order elections conducted under the laws in force before 2013.  Dist. 

Ct. Doc. ID # 42.  The Appellees noted that North Dakota’s prior laws “allowed its 

citizens to vote . . . by executing an affidavit under penalty of perjury declaring they 

are an eligible voter.”  Dist. Ct. Doc. ID #44 at 9. 

On August 1, 2016, the district court granted an injunction, concluding the 

voter ID requirements passed by the 2013 Legislature violated the rights of Native 

Appellate Case: 18-1725     Page: 18      Date Filed: 05/30/2018 Entry ID: 4667021  



9 

 

Americans.  Appellant App. 64-92.  The district court determined Native Americans 

face disproportionate burdens in obtaining acceptable forms of ID to vote.  Id. at 72.  

The district court noted the 2013 laws eliminated both of the former “fail-safe” 

provisions – the Voter’s Affidavit and Poll Worker Verification – that allowed 

individuals who lack valid IDs to cast votes.  The district court determined some 

form of “fail-safe” provision was required to allow a putative elector to cast a vote.  

Id. at 87.   

Shortly before the November 2016 general election, the district court entered 

an implementing order that allowed all electors in the state – not just the seven 

individual plaintiffs – to utilize a self-authenticating affidavit to cast votes in 

elections held in the state “until further order of this Court.”  Dist. Ct. Doc ID #62. 

IV. November 2016 election. 

 During the November 2016 general election, 16,215 individuals cast ballots 

using self-authenticating affidavits.  Silrum Affidavit ¶ 21; Appellant App. 213.  

Election officials had to rely upon post-election efforts to attempt verifying whether 

individuals who cast affidavit ballots were qualified to vote.  Despite extensive and 

expensive efforts, election officials could not verify the validity of 3,682 voters who 

cast ballots by affidavit.  Id. ¶¶ 22-34; Appellant App. 213-17.  The number of ballots 

cast by affidavit for some offices exceeded the vote differential for those contests, 

with candidates from both parties advantaged or disadvantaged by ballots cast by 

affidavits.  Id. ¶¶ 36-37; Appellant App. 218-19. 
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V. The change in law. 

 Following the November 2016 general election, the Legislature passed HB 

1369.  HB 1369 is codified in various sections of Title 16.1 and adopts a set aside 

ballot “fail-safe” for voters who do not possess a valid ID when appearing to vote.  

N.D. Cent. Code § 16.1-01-04.1(5)); Add. at 25.  Unlike the process for voting by 

use of a self-authenticating affidavit, the set aside ballot is compatible with North 

Dakota’s use of a non-registration election system and does not result in unverifiable 

ballots being included in election results.  Voters who do not possess a valid ID when 

appearing to vote are permitted to mark a ballot, but that ballot is set aside and the 

voter has six days to establish their qualifications through a valid form of 

identification, or through supplemental documents identical to those permitted under 

HAVA.  The set aside ballot is included in the final certification of an election if a 

putative voter thereafter establishes his or her basic qualifications to vote.  Id. 

VI. Appellees’ amended complaint. 

 On December 27, 2017, the Appellees filed an amended complaint.  See 

Amended Complaint; Appellant App. 93-185. The amended complaint renewed the 

allegations regarding alleged burdens involved in traveling to DOT sites to obtain 

state IDs, id. ¶¶ 248-284 (Appellant App. 149-156), and alleged costs involved in 

obtaining the requisite ID for voting, id. ¶¶ 285-310 (Appellant App. 156-160).  The 

amended complaint added a claim challenging the RSA requirement by alleging that 

it imposed a property ownership requirement on electors, id. ¶¶ 4, 83-84, 412-415 

(Appellant App. 97, 117, 181-82).  But the Appellees did not allege they themselves 

lack RSAs, id. ¶¶ 9-14 (Appellant App. 98-103), and all six Appellees have 
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addresses that qualify as valid RSAs.  Appellant App. 233-250.   

 Similar to the original complaint, most of the amended complaint focuses on 

burdens allegedly faced by other Native Americans who were not named as parties.  

Amended Complaint ¶¶ 257-275; Appellant App. 151-54.  Like the original 

complaint, the amended complaint focuses largely on general statistical data about 

Native Americans and the socioeconomic differences between the Native American 

and White populations, rather than on the specific burdens allegedly facing the 

individual Appellees.  See id. ¶¶ 186-310; Appellant App. 134-160.  

VII. Second preliminary injunction. 
 
 On January 16, 2018, the Secretary filed a motion to dissolve the district 

court’s first preliminary injunction.  See Dist. Ct. Doc. ID #80.  The Appellees 

opposed the motion seeking to keep the voter affidavit requirement in place, and 

countered with a second motion for preliminary injunction.  Among other things, the 

Appellees challenged North Dakota’s RSA requirement despite the fact that all 

Appellees have qualifying RSAs. The Appellees challenged the tribal ID 

requirements found at N.D. Cent. Code § 16.1-01-04.1(3)(a)(2) on the grounds that 

IDs issued to the Standing Rock Sioux tribe are issued by the BIA rather than a tribal 

government, despite the fact that all Appellees are members of the Turtle Mountain 

Band of Chippewa.  The Appellees also challenged the supplemental document 

requirements found at N.D. Cent. Code § 16.1-01-04.1(3)(b) on the grounds that 

“many Native Americans heavily rely on P.O. Boxes to conduct their affairs” and 

by contending the supplemental documents will therefore not list an RSA, Dist. Ct. 

Doc. ID #90 at 22, despite the fact that Appellees all have qualifying RSAs and did 
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not allege they depend upon P.O. Boxes to conduct their affairs.  See Appellant App. 

98-103.  

 The Secretary opposed the second preliminary injunction arguing, among 

other things, that Appellees had failed to allege or show they had standing to 

challenge the RSA requirement because they have qualifying RSAs and do not rely 

upon P.O. Boxes, and lacked standing to challenge whether a BIA-issued tribal ID 

counts as a valid ID for Standing Rock Sioux tribal members when none of the 

Appellees are members of the Standing Rock Sioux tribe and cannot show a personal 

burden caused by that aspect of North Dakota law.  Dist. Ct. Doc. ID #94 at 11-12, 

22-25.  

 On April 3, 2018, the district court entered an order dissolving the first 

injunction and its affidavit requirement,3 and partially granting the Appellees’ 

request for a second preliminary injunction.  See Add. at 01-17.  The order held that 

the current RSA requirement violates the Equal Protection Clause, enjoined the 

Secretary from enforcing the requirement, and permitted any “qualified voter to 

receive a ballot if they provide a . . . form of identification that includes . . . a current 

mailing address (P.O. Box or other address) in North Dakota.”  Id. at 15.  The order 

also enjoined enforcement of the tribal ID requirements found at N.D. Cent. Code § 

16.1-01-04.1(3)(a)(2), and the supplemental document provisions found at N.D. 

Cent. Code § 16.1-01-04.1(3)(b)(5).  Id. at 15-16.  The order further required the 

Secretary to clarify the meaning of the provisions found at N.D. Cent. Code § 16.1-

                                            
3Appellees did not appeal the order dissolving the first preliminary injunction; the 

time period for doing so has expired.    
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01-04.1(5), even though the Appellees had not requested that relief.  Id. at 16.  

Finally, the district court said the “State needs to launch a state-wide pre-election 

campaign to inform voters of the ID requirements,” referencing the public education 

campaign involved in Lee v. Virginia Board of Elections, 843 F.3d 592 (4th Cir 

2016), as an example for the Secretary to emulate and concluding that the “need to 

educate the voting public is obvious[.]” Add. at 17.  On April 4, 2018, the Secretary 

appealed the district court’s order to this Court pursuant to 28 U.S.C. § 1292(a)(1).   

VIII.  Motions for stay pending appeal. 

 On April 10, 2018, pursuant to Rule 8(a)(1) of the Federal Rules of Appellate 

Procedure, the Secretary brought an initial motion in district court asking it to stay 

the order preventing the Secretary from enforcing the RSA requirement, and to stay 

the order requiring the Secretary to launch a statewide pre-election education 

campaign.   See Dist. Ct. Doc. ID #103.  The Secretary again argued the Appellees 

had failed to allege or show they lack a qualifying RSA or depend upon a P.O. Box 

mailing address to vote, and thus lacked standing to challenge that aspect of North 

Dakota law.  See Dist. Ct. Doc. ID #104.   

 The Secretary also challenged the requirement that he conduct an education 

campaign, arguing Lee’s education campaign provisions were enacted when 

Virginia was still subject to federal preclearance requirements under Section 5 of the 

VRA and before the Supreme Court declared the preclearance formula 

unconstitutional in Shelby Cty., Ala. v. Holder, 570 U.S. 529 (2013).  The Secretary 

objected to North Dakota – which has never been subject to preclearance 

requirements – being treated like a preclearance state even after preclearance was 
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declared unconstitutional, and without the district court having even conducted an 

analysis of Appellees’ Section 2 VRA claim to determine whether injunctive relief 

was warranted.  Dist. Ct. Doc. ID #104 at 11-12.  

 On April 30, 2018, the district court denied the motion for a stay.  Add. at 18-

22.  The district court acknowledged that the Secretary “has raised some legitimate 

concerns as to the Plaintiffs’ lack of standing to challenge the residential street 

address requirement,” but nonetheless held the plaintiffs had alleged burdens 

sufficient to confer standing.  Id. at 19. 

 With respect to the public education campaign, the district court said that its 

previous order stating the Secretary needs to launch a state-wide pre-election 

campaign did not “require” the Secretary to do so and was not a “Court order or 

mandate to do so.”  Id.  In light of this clarification, the Secretary is not challenging 

the public education campaign aspects of the district court’s April 3 order on appeal. 

 On May 2, 2018, the Secretary filed a motion for stay in this Court pursuant 

to Rule 8(a)(2) of the Federal Rules of Appellate Procedure.  The Secretary asked 

for a stay of that portion of the district court’s order permitting statewide use of P.O. 

Box mailing addresses to vote, and argued the State would be irreparably harmed if 

that portion of the order remained in place for North Dakota’s next statewide election 

on June 12, 2018, or future elections.  The motion for stay remains pending before 

this Court.  Appellees’ response is due on June 1, 2018, just eleven days before the 

June 12 election. 
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SUMMARY OF ARGUMENT 
 

 Appellees lack standing to challenge North Dakota’s RSA requirement.  All 

six Appellees have RSAs that can be used to vote, and none have suffered a personal 

injury-in-fact required by the standing doctrine.  No Appellees need injunctive relief 

permitting them to vote with P.O. Boxes. 

 Even if Appellees have standing, the district court improperly enjoined 

enforcement of the RSA requirement.  The requirement imposes no burden on the 

vast majority of voters and is facially valid under Crawford v. Marion County 

Election Board, 553 U.S. 181 (2008).  The district court neglected to limit its analysis 

to as-applied challenges brought by individuals.  The statewide injunction is more 

burdensome than necessary to provide relief to Appellees.  Appellees’ allegations 

fail to show they have any impediments to voting under current North Dakota law, 

and any minimal burden imposed by the RSA requirement would be justified under 

Crawford’s balancing test in any event. 

 The State will be irreparably harmed if the P.O. Box injunction remains in 

place for future elections.  The use of P.O. Boxes will permit nonresidents to vote in 

North Dakota elections, and residents to vote in the wrong precincts.  This practice 

will violate candidates’ and voters’ rights alike by permitting ineligible votes for 

some candidates at the expense of others, and diluting the votes of eligible voters. 

 The district court improperly enjoined enforcement of the tribal ID 

requirements.  Appellees are members of the Turtle Mountain Band of Chippewa.  

No Standing Rock Sioux tribal members who have BIA-issued IDs are parties to this 

lawsuit.  Appellees cannot obtain IDs issued to Standing Rock tribal members, and 
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thus lack standing to challenge whether the statute prohibits a Standing Rock tribal 

member to vote with a BIA-issued ID.    

 As applied to Appellees, the tribal ID requirements permit the use of two 

forms of tribal ID (photo and non-photo), neither of which involve any state-imposed 

financial burdens.  The district court failed to consider whether the statute is 

constitutional notwithstanding the minimal charge the tribe itself imposes for a photo 

tribal ID.  The district court failed to consider whether the statute’s terms permit the 

use of a non-photo tribal ID at no charge.  If a statutory analysis would have revealed 

any ambiguity, the district court would have been obligated to interpret the statute 

in a constitutional manner.  The district court enjoined enforcement of the statute 

without an appropriately deferential analysis and unnecessarily ordered the 

Secretary – who was interpreting and implementing the statute in a constitutional 

manner – to continue to do so. 

 The district court improperly enjoined enforcement of the supplemental 

document provisions.  The supplemental documents are identical to federal law 

under HAVA.  Use of those documents advances the legitimate state interest of 

aligning North Dakota’s election requirements with federal law.  The district court 

failed to determine whether the provisions were facially constitutional and neglected 

to limit its analysis to as-applied challenges brought by individuals.  As applied to 

Appellees, their constitutional challenge will fail.  They have not alleged they 

depend upon P.O. Boxes to conduct their affairs, or otherwise shown how the 

supplemental document provisions prevent them from voting.  The district court 

enjoined enforcement of the provisions without an appropriately deferential analysis, 
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and to the extent the Secretary was already doing so, unnecessarily ordered the 

Secretary to continue to interpret and implement the statute in a constitutional 

manner. 

 The district court improperly ordered the Secretary to clarify the meaning of 

N.D. Cent. Code § 16.1-01-04.1(5) when Appellees never challenged the provision.  

The district court was required to presume the Secretary would fulfill his duty to 

develop uniform procedures to implement the statute absent clear evidence to the 

contrary, and improperly disregarded this presumption of regularity.   

 Finally, the VRA does not provide an independent basis to support the 

injunction.  North Dakota provides multiple voting options to all citizens.  North 

Dakota then enlarges the rights of Native Americans by providing them additional 

voting options through two forms of tribal ID unavailable to other citizens.  Evidence 

of a statistical disparity in ID possession between the Native American and majority 

populations, standing alone, will not satisfy the first prong of a Section 2 VRA 

analysis.  Instead, there must be evidence the law itself caused the disparity.  Here, 

Appellees admit the disparity in ID possession is caused by historical, social, and 

economic conditions. 

ARGUMENT 
 

I. Standard of Review. 
 
 Standing is reviewed de novo.  Heglund v. Aitkin Cty., 871 F.3d 572, 577 (8th 

Cir. 2017).   

 Although a district court’s ultimate ruling on a preliminary injunction is 

reviewed for an abuse of discretion, any underlying legal conclusions relied upon by 
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the district court are reviewed de novo.  Home Instead, Inc. v. Florance, 721 F.3d 

494, 497 (8th Cir. 2013).  “A district court abuses its discretion in [granting] a 

preliminary injunction if it ‘rests its conclusion on clearly erroneous factual findings 

or erroneous legal conclusions.’”  Id. (quoting Barrett v. Claycomb, 705 F.3d 315, 

320 (8th Cir. 2013)).  

 In determining whether there was an abuse of discretion, this Court considers 

the same factors district courts should consider: “(1) the threat of irreparable harm 

to the movant; (2) the state of the balance between this harm and the injury that 

granting the injunction will inflict on other parties litigant; (3) the probability that 

movant will succeed on the merits; and (4) the public interest.”  Dataphase Sys., Inc. 

v. C L Sys., Inc., 640 F.2d 109, 113 (8th Cir. 1981).  The likelihood of success on 

the merits is the most significant factor.  S.J.W. ex rel. Wilson v. Lee's Summit R-7 

Sch. Dist., 696 F.3d 771, 776 (8th Cir. 2012).  In addition, 

[w]here a preliminary injunction is sought to enjoin the implementation 
of a duly enacted state statute . . . the moving party must make a more 
rigorous showing that it is likely to prevail on the merits. This is 
necessary to ensure that preliminary injunctions that thwart a state’s 
presumptively reasonable democratic processes are pronounced only 
after an appropriately deferential analysis. 
 

Planned Parenthood of Ark. & E. Okla. v. Jegley, 864 F.3d 953, 957–58 (8th Cir. 

2017) (internal quotation marks and citation omitted). 

II. Appellees lack standing to challenge the RSA requirement. 
 
 Standing to sue is a doctrine rooted in the traditional understanding of a case 

or controversy.  “The doctrine developed in our case law to ensure that federal courts 

do not exceed their authority as it has been traditionally understood.  The doctrine 

limits the category of litigants empowered to maintain a lawsuit in federal court to 
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seek redress for a legal wrong.”  Spokeo, Inc. v. Robins, __ U.S. __, 136 S.Ct. 1540, 

1547 (2016) (internal citation omitted). “To demonstrate Article III standing, a 

plaintiff ‘must have (1) suffered an injury in fact, (2) that is fairly traceable to the 

challenged conduct of the defendant, and (3) that is likely to be redressed by a 

favorable judicial decision.’”  Heglund, 871 F.3d at 577 (quoting Spokeo, 136 S. Ct. 

at 1547).  

 “The party invoking federal jurisdiction bears the burden of establishing these 

elements.”  Lujan v. Defs. of Wildlife, 504 U.S. 555, 561 (1992).  “Where, as here, 

a case is at the pleading stage, the plaintiff must clearly allege facts demonstrating 

each element.” Spokeo, 136 S. Ct. at 1547 (internal quotation marks and citation 

omitted).   Standing is determined as of the time a suit is commenced.  Park v. Forest 

Serv. of United States, 205 F.3d 1034, 1038 (8th Cir. 2000). 

 The injury-in-fact element requires an injury both particularized and concrete, 

and actual or imminent rather than conjectural or hypothetical.  Lujan, 504 U.S. at 

560.  “For an injury to be ‘particularized,’ it ‘must affect the plaintiff in a personal 

and individual way.’” Spokeo, 136 S. Ct. at 1548 (quoting Lujan, 504 U.S. at 560 

n.1). 

 Appellees’ amended complaint does not allege facts that demonstrate any 

appellee is affected in a personal and individual way by the RSA requirement.  

Although Appellees allege other Native Americans are injured because they do not 

have RSAs and rely upon P.O. Box mailing addresses, none of the six Appellees fall 

into that category.  The addresses set forth in the supplemental declarations 

submitted by the Appellees are all qualifying RSAs under North Dakota law, and the 
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Appellees all listed qualifying RSAs in their answers to interrogatories.  See 

Appellant App. 233-250. 

 Appellees also contend the RSA requirement is integrally tied to their alleged 

burden in obtaining a valid ID for voting purposes, and their standing is therefore 

established by their alleged burdens in obtaining a valid ID.  Appellees have not only 

failed to allege or show they lack qualifying RSAs, however, their allegations also 

fail to demonstrate that current North Dakota law prevents any of them as individuals 

from voting with the tribal IDs they possess or from obtaining non-photo tribal IDs 

that list their current RSAs. 

 The full extent of the six Appellees’ particular allegations about how North 

Dakota’s current voter ID law allegedly violates their individual rights are contained 

in just six paragraphs of the 430-paragraph amended complaint.  Appellant App. 98-

103.  Three of the six (Ray Norquay, Della Merrick, and Dorothy Herman) only 

make allegations regarding voting difficulties they faced in 2014 under a previous 

version of North Dakota law, and make no allegations whatsoever about alleged 

burdens under current law, including the RSA requirement. Id. at 100-103.  And 

none of the other three Appellees (Richard Brakebill, Elvis Norquay, and Lucille 

Vivier) have shown they are injured by the RSA requirement. 

 Richard Brakebill alleges his ability to obtain documents to supplement his 

ID is constrained, but admits to possessing a soon-to-expire tribal ID that lists his 

current RSA.  Id. at 98-99.  Because his tribal ID lists his current RSA, Brakebill has 

no need to rely upon supplemental documentation.  In addition, the fact that his tribal 

ID will soon expire does not prevent Brakebill from using it to vote, as North Dakota 
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has never prohibited the use of an expired tribal ID for voting purposes. See N.D. 

Cent. Code § 16.1-01-04.1(3)(a)(2) (2017) (identifying “[a]n official form of 

identification issued by a tribal government to a tribal member residing in this state” 

as a “valid form of identification” without imposing any requirement that the ID be 

“current”); N.D. Cent. Code § 16.1-05-07(1)(b) (2015) (identifying “[a]n official 

form of identification issued by a tribal government” as a “valid form[] of 

identification” without imposing any requirement that the ID be “current”).4 

 Elvis Norquay admits he currently has a tribal ID that lists his former address.  

Appellant App. 225.  The amended complaint (filed December 27, 2017) also alleges 

that Elvis Norquay became homeless within the last year and is residing at a 

community homeless shelter called the Fayes Albert building, id. at 100, inconsistent 

with a subsequent declaration he filed in support of the motion for the second 

preliminary injunction in which he avers that “[i]n November of 2017” he moved to 

“Dunseith, into a homeless apartment complex near Willow Creek” and “currently 

live[s] in apartment number one.”  Id. at 225.  This subsequent assertion is consistent 

with the RSA Elvis Norquay provided in his answers to interrogatories:  “215 SE 

Willow Creek #9001, Dunseith.”  Id. at 243.  

 Under North Dakota law, a person who has become homeless and not yet 

obtained a new residence can still use his former address for voting purposes.  See § 

                                            
4In contrast, North Dakota formerly required “current” state-issued IDs, but no 

longer does. Compare N.D. Cent. Code § 16.1-05-07(1)(a) (2015) (identifying a 

valid ID as “[a] current driver’s license or nondriver identification card issued by 

the [DOT]”) (emphasis added) with N.D. Cent. Code § 16.1-01-04.1(3)(a)(1) (2017) 

(deleting the reference to “current”).   
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16.1-01-04.2(3) (“For purposes of voting . . . [a]n individual retains a residence in 

this state until another has been gained.”).  Elvis Norquay admits the tribal ID he 

currently possesses lists his former address before he became homeless, which his 

later declaration indicates was “4604 BIA Rd 10 #664” (Appellant App. 225),   

which qualifies as an RSA under North Dakota law.  Thus, if Elvis Norquay chooses, 

he can use his current tribal ID listing his former residence to vote without  

impediment.  Contrary to the claim made by Appellees’ counsel that using a former 

residence in Belcourt, North Dakota, will itself cause a burden to Elvis because it 

will require him to travel the fifteen miles between Dunseith and Belcourt to vote 

(see Dist. Ct. Doc. ID #98 at 21, 23),  North Dakota law permits Elvis Norquay to 

vote from Dunseith by mail-in ballot without having to travel to a polling place in 

Belcourt.5  See N.D. Cent. Code §§ 16.1-07-01; 16.1-11.1-01. 

 Appellees’ counsel also contends that Elvis Norquay should not be required 

to “vote in a district where he no longer has interests and [be kept] from voting in 

the district where he currently does have interests.” Dist. Ct. Doc. ID #98 at 21.  But 

Elvis Norquay has resided in Dunseith for more than thirty days, and nothing 

prevents him from using his current RSA at 215 SE Willow Creek #9001, Dunseith, 

to vote even though his tribal ID lists his former address.  Under current law, Elvis 

Norquay can vote in Dunseith with the tribal ID that lists his former address by 

                                            
5The claim that the trip between Dunseith and Belcourt imposes a financial burden 

on Elvis Norquay because he “has no access to reliable transportation” (Dist. Ct. 

Doc. ID #98 at 21), is suspect given that he admitted he regularly makes the trip to 

“pick up my mail at my prior residential address 4604 BIA Rd #10 in Belcourt.”  

Appellant App. 225-26. 
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providing the missing information (i.e., his new Dunseith address) through a list of 

supplemental documents identical to HAVA’s list.  Those documents include a 

“current utility bill.” N.D. Cent. Code § 16.1-01-04.1(3)(b)(1).  Elvis Norquay 

specifically admits that he receives his utility bill at his Willow Creek address in 

Dunseith. See Appellant App. 226.  Although Elvis Norquay avers that he does not 

keep his utility bills and turns them over to Rolla Social Services for payment, id., 

the simple act of copying a bill before turning it over for payment or asking Social 

Services to make him a copy is not a severe burden on Elvis Norquay’s right to vote.   

 Finally, Lucille Vivier admits she has a tribal ID that lists her former address 

(her mother’s) but not her current address (her boyfriend’s).  Appellant App. 102.  

She does not, however, allege which address she claims as her permanent address 

for voting purposes.6  If she considers her mother’s address to be her voting address, 

using a tribal ID listing that address will impose no impediment to voting.  If she 

considers her boyfriend’s home to be a new permanent address, current law permits 

her to vote using a tribal ID with an incorrect address by providing the missing 

information (i.e., the correct address) through a list of supplemental documents 

identical to the list of documents an elector without ID can use to register to vote 

                                            
6 Vivier submitted a declaration that avers her mother’s address is 3680 BIA Rd 8 

and her boyfriend’s address is 208 Cottonwood Drive.  Appellant App. 229, 230.  

Both of those addresses are valid RSAs.  Vivier also alleges confusion about her 

correct residential street address based on information given to her by paramedics, 

the Bureau of Indian Affairs, and the United States Postal Service.  Id. at 230.  Any 

confusion caused by outside parties, rather than the statute itself, cannot form the 

basis for a claim that the statutory requirement is a cause of injury to Vivier for 

standing purposes.  
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under HAVA.  The amended complaint contains no allegations indicating Vivier is 

unable to obtain the supplemental documents permitted under current law.  See 

Appellant App. 101-102.  Current law also permits Vivier to vote by using a non-

photo ID issued by the tribe, which need consist of nothing more than an official 

letter from the tribe setting forth her basic qualifications to vote, i.e., legal name, 

date of birth, and current RSA.  See N.D. Cent. Code §§ 16.1-01-04.1(2) and 

(3)(a)(2). 

 The district court did not address the Secretary’s standing argument before 

granting the preliminary injunction.  The district court asserted, however, that the 

“State has acknowledged that Native American communities often lack [RSAs],” 

referring to the Appellees’ reliance upon testimony that Deputy Secretary of State 

Jim Silrum gave before the legislature in 2011.  Add. at 8 (referring to April 20, 2011 

statement of Jim Silrum, H. Political Subdivisions Comm.). 

 The full question and answer from the 2011 legislative history states as 

follows: 

Senator Nelson:  My concern deals with some of the folks that live in 

the downtown areas of major cities that have post office boxes.  So 

when we get a list from a political party it lists post office boxes and 

because of that they may not be living in my district.  If all their utility 

bills are coming to the post office box that is not going to verify 

residency.  What can we do for those people?  Many of them are 

venerable [sic] people so I am worried about them being left out of the 

system. 

 

Jim Silrum:  You are right. This is very much the case also in small 

town North Dakota where if you sent something to their street address 

the post office will return it because it needs to go to their post office 

box.  So there are many issues that we are going to need to work with.  

We hope to work with the utility companies to make sure that although 
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a bill would be sent to the post office box for proper mailing delivery 

maybe the bill could also be made to ensure to include the physical 

address of the place to which they are providing power or water.  We 

are also going to need to work with the tribal governments to make 

sure because a couple of our counties that have reservations in the 

state have not completed their 911 addressing.  Even if they have the 

residents of those counties don’t know what their 911 address is.  So 

there are many situations that we are going to need to work with please 

take our word for this that our guarantee is that we are going to work 

with all of those situations that are identified to us as been problem 

issues so that everyone is able to appear at the polls with some form of 

identification and it would make it easier for them to have excess [sic] 

to voting and not need to find a buddy to come along with them to 

verify. 
 

Hearing on H.B. 1447 Before the House Political Subdivisions Committee, 2011 

N.D. Leg. (Apr. 20). 

 Thus, what the State actually acknowledged is that in April 2011 – seven years 

ago – “a couple of our counties that have reservations in the state have not completed 

their 911 addressing.”  Evidence of general conditions about 911 addressing around 

the State does not substitute for evidence that the six individual Appellees have a 

particular and individualized injury resulting from North Dakota’s RSA 

requirement.  And even assuming this evidence pertained specifically to the 

Appellees, relying upon stale evidence that is seven years old – without submitting 

any evidence to show current conditions – would still be insufficient to establish 

standing.  It is the plaintiffs’ burden to prove standing (not the defendant’s to 

disprove it), and the plaintiffs must do so at the time a suit is commenced.  Park, 205 

F.3d at 1036-1038.  Evidence indicating that a couple counties in North Dakota had 

not completed their 911 addressing in 2011 does not even generally establish that 

Native American communities still lack RSAs in 2018. 
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 Indeed, the court can examine the government website located at 

https://www.nd.gov/gis/apps/HubExplorerV2 and zoom in on Rolette County to 

confirm that all roads and streets located on the Turtle Mountain Indian Reservation 

have now been designated with names or numbers that can be used to determine an 

RSA for voting purposes. See Missourians for Fiscal Accountability v. Klahr, 830 

F.3d 789, 793 (8th Cir. 2016) (acknowledging that courts can take judicial notice of 

government websites); see also Fed. R. Evid. 201(b)(2) (authorizing judicial notice 

of a fact not subject to reasonable dispute because it “can be accurately and readily 

determined from sources whose accuracy cannot reasonably be questioned [e.g., 

government websites].”).  

 The speculative and conjectural nature of Appellees’ reliance upon testimony 

from seven years ago is precisely why well-entrenched standing principles require a 

live person who suffers from an actual injury before a court can redress an alleged 

wrong.  Without such a person in this case, the district court could only speculate 

that any Native Americans still lack RSAs and must depend upon P.O. Box 

addresses to vote. 

III. The district court improperly enjoined enforcement of the current RSA 
requirement. 

 
 Even if lack of standing is not fatal to Appellees’ challenge to North Dakota’s 

current RSA requirement, Appellees cannot make the “rigorous showing” of 

likelihood of success on the merits to justify a preliminary injunction.  Planned 

Parenthood, 864 F.3d at 958.   The current RSA requirement is facially valid, and a 

statewide injunction permitting P.O. Box-based votes was improper. 
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 The Supreme Court’s decision in Crawford established two broad principles, 

both of which apply here.  First, Crawford established that an election law advancing 

important state interests (including safeguarding voter confidence, protecting the 

integrity of elections, aligning state law with the requirements of federal law, 

preventing voter fraud, and assessing the eligibility and qualifications of voters) is 

facially constitutional when it imposes nothing more than a limited burden on the 

vast majority of voters.  553 U.S. at 202-04.   

 Second, Crawford preserved as-applied challenges for the “small number of 

voters who may experience a special burden under the statute” in which that special 

burden is weighed “against the State’s broad interests in protecting election 

integrity” under a “unique balancing analysis.” Id. at 200.  With respect to this 

second principle, specially-burdened plaintiffs bringing as-applied challenges 

cannot “demonstrate[] that the proper remedy–even assuming an unjustified burden 

on some voters—would be to invalidate the entire statute.”  Id. at 203; see also Frank 

v. Walker, 819 F.3d 384, 386 (7th Cir. 2016) (applying Crawford and explaining 

that “the burden some voters faced could not prevent the state from applying the law 

generally,” but that an as-applied challenge is compatible with Crawford because the 

“high hurdles for some persons eligible to vote [may] entitle those particular persons 

to relief”) (emphasis added); see also Veasey v. Abbott, 830 F.3d 216, 249 & n.40 

(5th Cir. 2016).  The district court’s order cannot be reconciled with these two rules. 

 North Dakota’s current RSA requirement advances the important state 

interests recognized in Crawford.  It protects the integrity of elections, prevents voter 

fraud, and assesses the eligibility and qualifications of voters by ensuring that 
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individuals who vote in state elections are from North Dakota (instead of 

nonresidents who maintain North Dakota P.O. Boxes) and that resident voters obtain 

the proper precinct ballot among the 900-some ballots generally required for a state 

election.  The requirement protects all candidates’ interests in ensuring that the votes 

they receive are from valid constituents who reside in the precincts the candidates 

represent, and further protects all voters’ interests by ensuring that valid votes are 

undiluted by ineligible voters who should be voting in a different precinct or not at 

all.  See Anderson, 417 U.S. at 226 (discussing the right to have a vote be “given 

full value and effect, without being diluted or distorted by the casting of fraudulent 

[or otherwise invalid] ballots”). 

 In addition, the current RSA requirement imposes no burden on the vast 

majority of North Dakota voters.  The evidence shows that more than 97% of the 

voters in North Dakota’s CVF already have a valid ID, and thus by necessary 

extension, a current RSA that qualifies for voting purposes.  See Appellant App. 

208. 

 Thus, in this case, as in Crawford, the “broad application [of the current RSA 

requirement] to all [North Dakota] voters . . . imposes only a limited burden on 

voters’ rights [and the] precise interests advanced by the State are therefore sufficient 

to defeat [the appellees’] facial challenge to [North Dakota’s voter ID laws].”  553 

U.S. at 202-03 (internal quotation marks and citations omitted).  In this case, as in 

Crawford, the appellees “have not demonstrated that the proper remedy–even 

assuming an unjustified burden on some voters—would be to invalidate the [current 

RSA requirement].”  Id. at 203.  “The application of the statute to the vast majority 
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of [North Dakota] voters is amply justified by the valid interest in protecting the 

integrity and reliability of the electoral process.”  Id. at 204 (internal quotation marks 

and citation omitted); see also United States v. Salerno, 481 U.S. 739, 745 (1987) 

(“A facial challenge to a legislative Act is, of course, the most difficult challenge to 

mount successfully, since the challenger must establish that no set of circumstances 

exists under which the Act would be valid.  The fact that [a statute] might operate 

unconstitutionally under some conceivable set of circumstances is insufficient to 

render it wholly invalid[.]”) (internal citations and quotations omitted). 

 The district court’s across-the-board injunction therefore violates Crawford. 

See Frank v. Walker, 819 F.3d at 387 (“The predicament of people who cannot get 

acceptable photo ID with reasonable effort would not have supported the sweeping 

injunction the district court entered.”).  It also violates the principle that “injunctive 

relief should be no more burdensome to the defendant than necessary to provide 

complete relief to the plaintiffs.”  Califano v. Yamasaki, 442 U.S. 682, 702 (1979); 

see also Gerlich v. Leath, 861 F.3d 697, 710 (8th Cir. 2017) (“An injunction must 

not be ‘broader than necessary to remedy the underlying wrong.’”) (quoting Coca-

Cola Co. v. Purdy, 382 F.3d 774, 790 (8th Cir. 2004)).  “While district courts are not 

categorically prohibited from granting injunctive relief benefitting an entire class in 

an individual suit, such broad relief is rarely justified because injunctive relief should 

be no more burdensome to the defendant than necessary to provide complete relief 

to the plaintiffs.”  Sharpe v. Cureton, 319 F.3d 259, 273 (6th Cir. 2003) (citing 

Yamasaki, 442 U.S. at 702). 

  In the specific context of a voting rights case involving a facially 
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constitutional statute, Crawford essentially placed a categorical prohibition against 

injunctive relief beyond that available to individual plaintiffs in as-applied 

challenges.  Thus, even assuming these Appellees suing on their own behalf could 

show North Dakota’s RSA requirement imposes a special burden on them, the 

district court still abused its discretion by granting statewide relief to non-parties 

unburdened by the RSA requirement. 

 In reaching the opposite conclusion, the district court asserted that “[n]either 

the National Registration Voting Act [NVRA] nor any other federal or state laws the 

Court is aware of require a ‘current [RSA]’ in order to be able to vote.”  Add. at 9. 

The opposite is true.  

 The application instructions under the NVRA expressly instruct individuals 

not to use a post office box for their home address when completing the official 

Voter Registration Application to register to vote.  See National Voter Registration 

Application Form for U.S. Citizens, Application Instructions for Box 2 on page 2, 

found at https://www.eac.gov/assets/1/6/Federal_Voter_Registration_4-18-18_ 

ENG.pdf.  Other provisions of the NVRA clearly contemplate that registered voters 

have a residential address in accordance with state law.  See 52 U.S.C. § 20504(d) 

(providing that a “change of address form submitted in accordance with State law 

for purposes of a State motor vehicle driver’s license” will serve as notification of a 

change of address of that individual’s voter registration record, unless the individual 

specifically opts out); 52 U.S.C. § 20506(a)(6)(A) (requiring “voter registration 

agencies” (agencies either offering public assistance or engaging in providing 

services to individuals with disabilities) to distribute voter registration forms when 
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issuing change of address forms related to the services that the agency provides for 

the purpose of keeping residential addresses current on voter registration records); 

52 U.S.C. § 20507(a)(4)(B) (establishing procedures by which states can remove the 

names of ineligible voters based on “a change in the residence of the registrant”); 

see also 52 U.S.C. § 21083(b)(2) (detailing the requirements for registering by mail, 

which include providing a “current and valid photo identification” or “a copy of a 

current utility bill, bank statement, government check, paycheck, or government 

document that shows the name and address of the voter” and by requiring these items 

to be “current,” implicitly recognizing that registrants have a current residence). 

 And virtually every state has a residential address requirement similar to 

North Dakota’s for voting purposes, some of which expressly prohibit the use of a 

P.O. Box for voting purposes.  See Alaska Stat. §§ 15.07.060(a)(4) (requiring a voter 

to register with his or her “Alaska residence address”) & 15.07.064(c) (“A voter 

requesting registration in a municipality or established village that has been divided 

into more than one precinct . . . shall provide the director with information that 

describes the location of the residence of the voter.  In this subsection, the use of a 

post office box, a postal service center box, a rural route number, general delivery, 

or other description identified only as a mailing address does not establish the 

residence of the voter.”); Colo. Rev. Stat. §§ 1-7-110(1)(a) (requiring an “elector’s 

name and residential address” to appear in the voter registration system) & 1-2-

102(1)(a)(II) (“The mailing address of a homeless individual may include a shelter, 

a homeless service provider, or a private residence, but it may not include a post 

office box or general delivery at a post office.”); N.H. Rev. Stat. Ann. §§ 654:7 
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(requiring a “street ward number” to be listed as part of the “domicile address” on a 

voter registration form) & 654:12(I)(c)(1)(B)(vi) (excluding a “postal service or 

commercial post office box” from the type of evidence that can be used to prove a 

“person’s permanent address”); Okla. Stat. tit. 26, § 4-112(G) (requiring registered 

voters to provide a “residence address [that] shall include the street address of the 

residence, including a full house number, street name or number, apartment or suite 

number” and stating a “post office box may not be given as a residence address”). 

 Even if Appellees had standing, and even if the RSA requirement imposed a 

burden as applied to them, North Dakota’s significant interests would prevail under 

Crawford’s balancing test in any event.  In One Wisconsin Inst., Inc. v. Thomsen, 

198 F. Supp. 3d 896, 937 (W.D. Wis. 2016), the court applied Crawford to a 

Wisconsin statute that required a registering voter, in part, to provide a “current and 

complete residential address, including a numbered street address, if any, and the 

name of a municipality . . . in order to be considered proof of residence.”  Wis. Stat. 

Ann. § 6.34.  This RSA requirement was challenged by “young voters who live with 

their parents, elderly voters, economically disadvantaged voters who live with 

friends or relatives, women voters whose residency documents are in their husbands’ 

names, and minority voters who suffer from higher rates of residential instability.”  

Id. at 935 (emphasis added).  The court determined the challenged requirement did 

not violate the Constitution: 

Residence is a bona fide voter qualification. . . . [A] voter’s residence 
in a particular municipality is a qualification for voting in that 
municipality. The state has an interest in making sure that only qualified 
voters are participating in elections, and the proof of residence 
requirement is directly linked to that goal. 
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Id. at 937. 

 Finally, contrary to Appellees’ contentions, North Dakota’s RSA requirement 

does not require property ownership.  North Dakota defines a residence for voting 

purposes as an “actual fixed permanent dwelling, establishment, or any other abode 

to which the individual returns when not called elsewhere for labor or other special 

or temporary purposes.”  N.D. Cent. Code § 16.1-01-04.2(1).  This definition can be 

satisfied by children over the age of 18 who reside with their parents but who do not 

have a property interest in their residence, a person who resides rent-free with a 

friend and sleeps on a couch, a homeless person (such as Elvis Norquay) residing in 

a homeless shelter, apartment dwellers, a college student residing in a dormitory, an 

elderly parent residing in an adult child’s home, etc. 

 In sum, the district court’s order defies the case or controversy requirement 

by disregarding the Appellees’ lack of standing, wrongly concludes the RSA 

requirement is unconstitutional, and violates Crawford in any event by issuing a 

statewide injunction that improperly grants relief beyond the six named Appellees. 

IV. The State will be irreparably harmed by the P.O. Box injunction. 

 The district court’s order requires the Secretary to provide a ballot to anyone 

who provides a “form of identification that includes . . . a current mailing address 

(P.O. Box or other address) in North Dakota.”  Add. at 15.  But nonresidents can 

maintain P.O. Boxes in North Dakota.  The order therefore permits voting by 

nonresidents in violation of North Dakota’s Constitution.   See  N.D. Const. Art. II, 

§ 1 (requiring a voter to be a North Dakota resident). 
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 In addition, the order permits residents to vote in the wrong precincts, that is, 

within a precinct where a P.O. Box rests rather than where the voter actually resides.  

Thus, the order also impermissibly sanctions residents to vote in violation of North 

Dakota’s Constitution, which clearly contemplates that residents must vote in the 

precinct in which they reside.  See N.D. Const. Art. II § 1 (“When an elector moves 

within the state, he shall be entitled to vote in the precinct from which he moves until 

he establishes voting residence in another precinct.”).  North Dakota residents with 

a vested interest in a particular in-state election could unfairly influence its outcome 

by obtaining a P.O. Box in a precinct other than the one where they actually reside, 

present a form of ID that only reveals the P.O. Box address, and require election 

officials to provide them a ballot based on the arbitrary geographical location of a 

post office rather than the individual’s actual place of residence. 

 The district court cavalierly dismissed these concerns by stating the 

“theoretical possibility of voter fraud exists in every election nationwide.”  Add. at 

12.  But the concerns underlying the RSA requirement are far from theoretical.  The 

district court order expressly enables a particular kind of election fraud to take place 

in violation of the State’s Constitution.  The injunction was granted on behalf of six 

individual Appellees who already have qualifying RSAs and have no need to rely 

upon P.O. Boxes to vote.  The injunction will violate the constitutional rights of all 

other voters whenever a nonresident takes advantage of it to vote in North Dakota, 

or whenever a state resident takes advantage of it to vote in the wrong precinct.  The 

right to vote necessarily encompasses more than just the right to cast a ballot; it also 

includes the right to have a vote be “given full value and effect, without being diluted 
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or distorted by the casting of fraudulent [or otherwise invalid] ballots.”  Anderson, 

417 U.S. at 226.   

 In addition, the order places no limits on the forms of identification that can 

be presented to obtain a ballot.  An individual could create his own identification, 

place a North Dakota P.O. Box on it, and present it to election officials to obtain a 

ballot. 

 Finally, the Appellees alleged no individual harms that required the 

injunction.  As previously stated, the six individuals who brought this lawsuit already 

have qualifying RSAs.  The P.O. Box injunction therefore does not provide them 

with any relief they require to vote in a North Dakota election. 

V. The district court improperly enjoined enforcement of the tribal ID 
 provisions. 
 
 The district court enjoined enforcement of the tribal ID requirements found at 

N.D. Cent. Code § 16.1-01-04.1(3)(a)(2), in part, on the grounds that the “statute 

requires [ID] to be issued by a ‘tribal government’ and not the BIA” and that IDs 

issued to members of the Standing Rock Reservation “were issued by the BIA and 

not their tribal government.”  Add. at 12.  Appellees, however, are not members of 

the Standing Rock Sioux tribe, cannot obtain IDs issued by the BIA to Standing 

Rock tribal members, cannot show an injury resulting from this aspect of North 

Dakota law, and thus lack standing.  See Spokeo, 136 S. Ct. at 1547. 

 The Standing Rock Sioux tribe is its own sovereign nation; no member of that 

sovereign nation is a party.  Permitting members of the Turtle Mountain Band of 

Chippewa to challenge a law that does not burden them but allegedly burdens 

members of a separate sovereign nation would be no different than allowing French 
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citizens to challenge a law that allegedly burdens English citizens.  “Allowing 

individual plaintiffs to obtain injunctions to enforce the rights of others outside the 

context of class-action litigation . . . may violate the rights of those third parties not 

before the court.  The plaintiffs are permitted to leverage the rights of the third parties 

over whom the court has not acquired personal jurisdiction, without the consent of 

those third parties – indeed, often without their knowledge – and without giving them 

an opportunity to opt out.”  Michael T. Morley, De Facto Class Actions? Plaintiff- 

and Defendant-Oriented Injunctions in Voting Rights, Election Law, and Other 

Constitutional Cases, 39 Harv. J. of L. and Pub. Pol’y 487, 516-17 (2016).  An 

across-the-board injunction in an individual suit is problematic because 

“[g]overnment defendants may be enjoined from enforcing a law against people who 

support the measure . . . and would gladly refrain from enforcing their rights against 

it.”  Id. at 517; see also Ryan C. Williams, Due Process, Class Action Opt Outs, and 

the Right Not to Sue, 115 Colum. L. Rev. 599, 629 (“Judicial recognition of . . . an 

autonomy-based right to seek vindication of one’s legal claims in court seems to 

strongly support the existence of a corollary autonomy-based right to refrain from 

asserting those claims as well.”).  

 As applied to the six appellees, the district court failed to address the 

Secretary’s argument that the minimal tribal charge to obtain a photo ID is 

constitutional.  To the extent this indirect cost may be necessary to obtain an ID, the 

charge is akin to the costs associated with obtaining the underlying documentation 

necessary to establish basic qualifications to vote.  Applying Crawford and Harper 

v. Virginia State Board of Elections, 383 U.S. 663 (1966), the Ninth Circuit 
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recognized such costs are not an invidious restriction under Harper, and do not 

involve an impermissible burden under Crawford:  

The lead opinion in Crawford held that the burden imposed on citizens 
who must obtain a photo identification document was not sufficiently 
heavy to support a facial attack . . . in light of the state's legitimate 
interests in deterring and detecting voter fraud, modernizing election 
procedures, and safeguarding voter confidence.  Id. at 191, 202-03, 128 
S.Ct. 1610.  The same reasoning is applicable here. While the lead 
opinion noted that photo identification cards were provided for free by 
Indiana, it also recognized that to obtain these free cards, prospective 
voters needed to “present at least one ‘primary’ document, which can 
be a birth certificate, certificate of naturalization, U.S. veterans photo 
identification, U.S. military photo identification, or a U.S. passport.” 
Id. at 198 n.17, 128 S.Ct. 1610. Obtaining these primary documents, 
the Supreme Court acknowledged, may require payment of a fee. Id.  
Because Proposition 200's polling place provision allows voters to 
present these same sorts of primary documents, Proposition 200 is no 
more burdensome than the identification requirement upheld 
in Crawford.  Nor has ITCA suggested any reason why Arizona's 
interests in imposing a photo identification requirement would be less 
weighty than the state interests at issue in Crawford. Therefore, even 
under the balancing test set forth in Crawford’s lead opinion, we would 
uphold Proposition 200's polling place identification requirement 
against a facial challenge. 
 
In sum, because any payment associated with obtaining the documents 
required under Proposition 200's polling place provision is related to 
the state’s legitimate interest in assessing the eligibility and 
qualifications of voters, the photo identification requirement is not an 
invidious restriction under Harper, and the burden is minimal 
under Crawford.  As such, the polling place provision does not violate 
the Fourteenth Amendment's Equal Protection Clause. 
 

Gonzalez v. Arizona, 677 F.3d 383, 409-10 (9th Cir. 2012). 

 In addition, the district court failed to conduct an “appropriately deferential 

analysis”7 to determine whether the statute permits Appellees to obtain a free non-

photo ID from the tribe, which need consist of nothing more than an official letter 

setting forth name, date of birth, and current RSA.     

                                            
7 Planned Parenthood, 864 F.3d at 958.   
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 The statute’s plain language requires only that a form of identification set forth 

three criteria: (1) legal name, (2) current RSA, and (3) date of birth.  N.D. Cent. 

Code § 16.1-01-04.1(2).  The plain language requires nothing more than an “official 

form of identification issued by a tribal government to a tribal member residing in 

this state.”  N.D. Cent. Code § 16.1-01-04.1(3)(a)(2).  Appellees point to no language 

in the statute that supports an interpretation inconsistent with the Secretary’s.  

Furthermore, even if the statute is ambiguous, the district court had an obligation to 

interpret it in a manner that avoids potential constitutional conflict.  See Union Pac. 

R.R. Co. v. United States Dep’t of Homeland Sec., 738 F.3d 885, 892–93 (8th Cir. 

2013) (“It is a bedrock principle of statutory interpretation that ‘where a statute is 

susceptible of two constructions, by one of which grave and doubtful constitutional 

questions arise and by the other of which such questions are avoided, our duty is to 

adopt the latter.’”) (quoting  U.S. ex rel. Attorney Gen. v. Del. & Hudson Co., 213 

U.S. 366, 408 (1909)).   

 The district court ignored this bedrock principle when it unnecessarily 

enjoined enforcement of the statute without a meaningful deferential analysis, and 

then simply ordered the Secretary to continue to interpret and implement the statute 

in a manner that avoided potential constitutional conflict.  

VI. The district court improperly enjoined enforcement of the supplemental 
document provisions. 

 
 The district court enjoined enforcement of the supplemental document 

provisions found at N.D. Cent. Code § 16.1-01-04.1(3)(b)(5) on the grounds that 

Appellees’ statistical evidence suggests “Native Americans are less likely to possess 

several of the accepted documents than are their non-Native counterparts.” Add. at 
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5.  But that fact alone does not automatically make North Dakota’s supplemental 

document provisions unconstitutional, let alone show the provisions are 

unconstitutional as applied to the six individuals in this non-class action lawsuit.  

The district court’s order appears to be based on the premise that North Dakota must 

remove every possible or conceivable barrier to an individual’s ability to vote. That 

premise is faulty: 

[A]s a practical matter, there must be a substantial regulation of 
elections if they are to be fair and honest and if some sort of order, 
rather than chaos, is to accompany the democratic processes.  To 
achieve these necessary objectives, States have enacted comprehensive 
and sometimes complex election codes.  Each provision of these 
schemes, whether it governs the registration and qualifications of 
voters, the selection and eligibility of candidates, or the voting process 
itself, inevitably affects—at least to some degree—the individual's right 
to vote and his right to associate with others for political ends.  
Nevertheless, the state's important regulatory interests are generally 
sufficient to justify reasonable, nondiscriminatory restrictions. 
 

Anderson v. Celebrezze, 460 U.S. 780, 788 (1983) (internal quotation marks 

and citations omitted). 

 Significantly, the district court “did not find that substantial numbers of 

[Native Americans] eligible to vote have tried to get a photo ID but been 

unable to do so” under North Dakota’s current law.  Frank v. Walker, 768 

F.3d 744, 746 (7th Cir. 2014).  The relevant question is not whether Native 

Americans are less likely to possess the acceptable supplemental documents, 

but whether North Dakota’s overall election system “has made it impossible, 

or even hard” for them to obtain them.  Id.  at 748.  The fact that “states could 

make things easier by, say, allowing everyone to register or vote from a 

computer or smartphone without traveling or standing in line,” id. at 749, does 
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not mean an election system that does not offer those choices is automatically 

unconstitutional.  Nor does the fact that some individuals 

have not acquired photo ID [necessarily lead to the inference] that that 
step is particularly difficult.  A more plausible inference would be that 
people who do not plan to vote also do not go out of their way to get a 
photo ID that would have no other use to them.  This does not imply 
that a need for photo ID is an obstacle to a significant number of persons 
who otherwise would cast ballots. 
 

Id.   

 The use of certain documents to supplement information missing from an ID 

is just one option North Dakotans have for exercising their right to vote.  The list of 

documents North Dakota permits is identical to the list HAVA permits for a person 

to register by mail to vote in a federal election, and advances North Dakota’s 

legitimate interest in aligning its election requirements with those of federal law.  

See Crawford, 553 U.S. at 193 (noting the passage of HAVA “indicate[s] that 

Congress believes that photo identification is one effective method of establishing a 

voter’s qualification to vote and that the integrity of elections is enhanced through 

improved technology”). 

 Contrary to Crawford, the district court failed to determine first whether the 

Appellees could show the provisions would be invalid under every set of 

circumstances for purposes of a facial challenge.  Crawford, 553 U.S. at 202-04; see 

also Salerno, 481 U.S. at 745. When properly limited to as-applied challenges 

brought by six individuals, their challenges to the supplemental document provisions 

fail.  All six have not alleged or shown how the list of supplemental documents 

burdens their ability to vote.  See Appellant App. at 98-103. 

Appellate Case: 18-1725     Page: 50      Date Filed: 05/30/2018 Entry ID: 4667021  



41 

 

 Three of the appellees (Ray Norquay, Della Merrick, and Dorothy Herman) 

make no allegations whatsoever about how North Dakota’s current law impedes 

their ability to vote, and thus necessarily fail to allege how they are burdened by the 

supplemental document provisions.  Id. at 100-103.  Similarly, Lucille Vivier makes 

no allegations whatsoever about how the supplemental document provisions prevent 

her from voting.  Id. at 101-102.  Although Richard Brakebill generally alleges his 

ability to obtain supplemental documents is “constrain[ed],” the admission that he 

possesses a tribal ID that already lists his current RSA shows he has no need to rely 

upon supplemental documents.  Id. at 98-99.  Finally, Elvis Norquay admits his tribal 

ID lists his former RSA in Belcourt.  Should he choose that address for voting 

purposes he has no need to rely upon supplemental documents; should he choose to 

vote with his new address in Dunseith, he admits he receives one of the recognized 

supplemental documents (his utility bill) at that address.  Id. at 99-100.  Either way, 

he has failed to allege how current law, or the supplemental document provisions, 

impede his ability to vote.   

 Thus, none of the appellees have shown how the supplemental document 

provisions impede their ability to vote.  The whole cannot be greater than the sum 

of the parts.  If no appellee can show the supplemental document provisions impose 

a voting burden, then this lawsuit cannot serve as the vehicle for enjoining 

enforcement of the provisions. 

 The district court enjoined enforcement of the statute without an appropriately 

deferential analysis and inconsistent with Crawford’s distinction between facial and 

as-applied challenges.  To the extent the Secretary was already interpreting and 
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implementing the statute constitutionally, the district court unnecessarily ordered the 

Secretary to continue to do so. 

VII. The district court improperly ordered the Secretary to clarify the 
meaning of N.D. Cent. Code § 16.1-01-04.1(5). 

 
 The district court improperly ordered the Secretary to clarify the meaning of 

N.D. Cent. Code § 16.1-01-04.1(5).  Appellees never challenged the provision as 

vague.  Injunctive relief should be no more burdensome than necessary to provide 

complete relief to a plaintiff.  Yamasaki, 442 U.S. at 702.  

 The provision at issue sets forth the procedure by which an individual can vote 

with a set aside ballot.  As required by statute, the Secretary has developed “uniform 

procedures for the requirements of subsection 5,” N.D. Cent. Code § 16.1-01-04.1(6) 

implemented, in part, through the elections manual the Secretary must provide to 

election officials before each election.  See N.D. Cent. Code § 16.1-05-03.  The 

Secretary did not set forth this information in the record, however, as he was not on 

notice of any challenge to this provision until the district court entered its order.  

Without any basis for doing so, the district court improperly assumed the Secretary 

was not fulfilling his statutory duties.  See McDonough v. Anoka Cty., 799 F.3d 931, 

948 (8th Cir. 2015) (discussing the presumption of regularity “under which, ‘in the 

absence of clear evidence to the contrary,’ courts [must] presume that public officers 

‘have properly discharged their official duties.’”) (quoting United States v. 

Armstrong, 517 U.S. 456, 464 (1996)).   
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VIII. The VRA does not provide an alternative basis for the injunction. 
 
 The VRA does not provide an alternative basis for the preliminary injunction, 

as Appellees cannot show they are likely to succeed on the merits of that claim.  

Appellees base their Section 2 VRA claim upon statistical evidence suggesting 

Native Americans are less likely to possess valid IDs than the majority population.  

But that statistical evidence simply will not satisfy the first prong of a Section 2 

analysis absent evidence that the challenged law itself caused the disparity.  See, 

e.g., Gonzalez, 677 F.3d at 405 (“[A] § 2 challenge ‘based purely on a showing of 

some relevant statistical disparity between minorities and whites’, without any 

evidence that the challenged voting qualification caused that disparity, will be 

rejected.”); Lee, 843 F.3d at 600, 601 (stating a “complex § 2 analysis is not 

necessary to resolve [the Section 2 claim] because the plaintiffs have simply failed 

to provide evidence that members of the protected class have less of an opportunity 

than others to participate in the political process” and that “disparate inconveniences 

that voters face [are not the same as] the denial or abridgement of the right to vote”); 

Feldman v. Arizona Sec’y of State’s Office, 843 F.3d 366, 380 (9th Cir. 2016) (“If 

a plaintiff adduces no evidence that the challenged practice places a burden on 

protected minorities that causes them to have less opportunity than other members 

of the electorate to participate in the political process and to elect representatives of 

their choice, 52 U.S.C. § 10301(b), there is no § 2 violation whether or not the 

challenged practice is interacting with the history of discrimination at the second 

prong of the test[.]”)  (internal quotation marks and citation omitted); Smith v. Salt 

River Project Agric. Improvement & Power Dist., 109 F.3d 586, 595 (9th Cir. 1997) 
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(noting that “a bare statistical showing of disproportionate impact on a racial 

minority does not satisfy the § 2 ‘results’ inquiry [i.e., the first prong]”).  

 As the Seventh Circuit recently explained, a voter ID law that “extends to 

every citizen an equal opportunity to get a photo ID” does not violate Section 2 just 

because a minority group with lower income is “less likely to use that opportunity.”  

Frank v. Walker, 768 F.3d at 753.  “In Wisconsin everyone has the same opportunity 

to get a qualifying photo ID.”  Id. at 755.  Thus, the Seventh Circuit found no Section 

2 violation even though “Blacks and Latinos are disproportionately likely to lack an 

ID . . . because they are disproportionately likely to live in poverty” absent a finding 

that the “differences in economic circumstances are attributable to discrimination by 

Wisconsin [i.e., the challenged law itself causes the disparity].”  Id. at 753. 

 “Section 2(a) forbids discrimination by ‘race or color’ but does not require 

states to overcome societal effects of private discrimination that affect the income 

or wealth of potential voters.”  Id.  Section 2 imposes “an equal-treatment 

requirement” rather than “an equal-outcome command.”  Id. at 754.  In other words, 

a state that gives an economically disadvantaged minority group equal opportunities 

to obtain valid IDs does not violate Section 2 just because those equal opportunities 

do not result in the minority group having valid IDs in the same proportion as the 

majority population.   

 Appellees’ reliance upon the number of Native American voters who may not 

possess valid ID is irrelevant in and of itself to show North Dakota law is the actual 

cause of the disparity.  Indeed, Appellees acknowledged in their amended complaint 

that the statistical disparities in IDs between the Native American and White 
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populations is “due to social and historical conditions that lead to their economic 

circumstances.”  Appellant App. 160; see also id. at 149 (“Social and historical 

conditions lead to high rates of poverty and unemployment among Native Americans 

in North Dakota, which prevent and will continue to prevent many Native Americans 

from obtaining the requisite underlying documentation necessary to obtain an ID 

required for voting.”).   

 North Dakota law offers Native Americans all of the same options to establish 

the qualifications to vote that are offered to other members of the electorate, and 

then enlarges the rights of Native Americans by permitting them the additional 

options of voting with two different forms of tribal IDs.  Appellees are therefore 

unlikely to succeed on their VRA claim, and the VRA does not provide an 

independent basis for the district court’s injunctive relief.  

CONCLUSION 
 
 The Secretary requests that the Court determine the Appellees lack standing 

to challenge North Dakota’s current RSA requirement and any tribal ID 

requirements that only affect members of the Standing Rock Sioux tribe.  The 

Secretary requests that this Court reverse those portions of the district court’s order 

that: (1) enjoin enforcement of the current RSA requirement and require the 

Secretary to accept P.O. Box mailing addresses for voting purposes; (2) enjoin 

enforcement of the tribal ID requirements found at N.D. Cent. Code § 16.1-01-

04.1(3)(a)(2); (3) enjoin enforcement of the supplemental document provisions 

found at N.D. Cent. Code § 16.1-01-04.1(3)(b)(5); and (4) require the Secretary to 

clarify the meaning of N.D. Cent. Code § 16.1-01-04(5). 
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