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SUMMARY OF THE CASE  

This appeal seeks to reverse the second of two preliminary injunctions 

issued by the District Court. In 2013 and 2015, North Dakota enacted the 

nation’s most restrictive voter ID laws. Having been disenfranchised by 

those laws, Plaintiffs, six Native American voters, sued to enjoin their 

enforcement during the 2016 election. Plaintiffs submitted extensive 

evidence and expert testimony showing the laws violated equal protection, 

disenfranchised thousands of voters (including Plaintiffs), and burdened 

Native Americans disproportionately. The Secretary offered no contrary 

evidence, and did not contest Plaintiffs’ standing to sue. The District Court 

found Plaintiffs’ evidence compelling, and ordered the Secretary to offer a 

“fail-safe” voting mechanism. Thanks to the Court’s order, thousands of 

voters who would have been disenfranchised voted in 2016. 

In 2017, North Dakota tried to evade the District Court’s order by 

passing HB 1369, which solidified an unconstitutional interest-in-property 

requirement to the prior laws’ unconstitutional ID requirements. The 

District Court issued a second injunction. Plaintiffs ask this Court to deny 

the appeal, leave the injunction in place, and provide all North Dakotans the 

opportunity to vote. Plaintiffs request 20 minutes of oral argument. 
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STATEMENT OF THE ISSUES 

 

I. Whether, by issuing a preliminary injunction, the District Court 
abused its discretion?  

 

Most apposite cases: Richland/Wilkin Joint Powers Auth. v. United States 
Army Corps of Engineers, 826 F.3d 1030 (8th Cir. 2016).  

 

II. Whether the District Court erroneously concluded that the State’s 
strict definition of residence requires an interest in property to vote, 
and is therefore unconstitutional? 

 

Most apposite cases: Quinn v. Millsap, 491 U.S. 95 (1989); Pitts v. Black, 
608 F. Supp. 696 (S.D.N.Y. 1984); Collier v. Menzel, 176 Cal. App. 3d. 24 
(Cal. Ct. App. 1985;  

 

III. Whether the District Court erroneously concluded North Dakota’s 
property and ID requirements —the most restrictive in the Nation — 
place an unconstitutional burden on voters? 

 

Most apposite cases: Crawford v. Marion Cty. Election Bd., 553 U.S. 181 
(2008). 
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STATEMENT OF THE CASE

I. Introduction 
  
 By this appeal, the Secretary seeks to overturn the most recent of two 

well-reasoned injunction rulings by the District Court. The Secretary seeks 

to do this without offering any evidence to challenge the extensive facts 

and expert testimony the District Court based its decisions on, and without 

offering any evidence of voter fraud that might justify the State’s extreme 

voter ID requirements. 

 Plaintiffs-Appellees (“Plaintiffs”), six Native American voters from 

North Dakota, brought this action under the U.S. and North Dakota 

Constitutions and the Voting Rights Act to challenge the legality of North 

Dakota’s voter ID and residential address requirements. In 2012, North 

Dakota was a voter-friendly state with small precincts where all or almost 

all citizens and poll workers knew one another. There was no voter fraud.  

Under North Dakota law, voters who did not have IDs or street addresses 

could vote if a poll worker vouched for them, or if the voter executed an 

affidavit. Then in 2012, North Dakota elected Heidi Heitkamp by a narrow 

margin. Many attributed Heitkamp’s victory to the Native American vote.  
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 Shortly thereafter, North Dakota passed two election laws that 

imposed the most restrictive voter ID and residential address requirements 

in the nation. While these laws burdened all North Dakota citizens, they 

had a severe and disproportionately harsh impact on Native Americans. 

The District Court found that thousands of Native Americans in North 

Dakota do not have qualifying voter IDs or the resources to easily obtain 

qualifying IDs. Native Americans also disproportionately lack street 

addresses because such addresses often do not exist on reservations.  

 Consequently, in 2014 the laws disenfranchised Plaintiffs and many 

other Native Americans. To remedy the situation, Plaintiffs sued and 

moved for a preliminary injunction in advance of the 2016 election. The 

District Court granted Plaintiffs’ motion, finding that the State’s enactment 

of new voter ID requirements coupled with its “ill-advised repeal” of “‘fail-

safe’ provisions has resulted in an undue burden on Native American 

voters and others who attempt to exercise their right to vote.” Secretary’s 

Appendix (“SA”) 91-92. In response to the court’s directive, the State 

restored the affidavit “fail-safe” for the 2016 election, and thousands of 

North Dakotans were able to cast their votes in 2016 by using this fail-safe. 

 Undeterred, in 2017, the Legislature passed House Bill 1369 (“HB 
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1369”), which re-established the same requirements as the prior law: to 

vote, citizens needed (1) a current residential street address, and (2) one of 

a limited set of IDs reflecting that residential street address. In defiance of 

the concerns expressed by the District Court, HB 1369 is devoid of any fail-

safe provisions. 

 Plaintiffs objected to the new law and, once again, the District Court 

issued a preliminary injunction. The District Court found that HB 1369 has 

a discriminatory effect because it still requires voters to have one of the 

same forms of ID, and disenfranchises anyone without a “current 

residential street address.” That means the 2,305 Native Americans (or 

more) who currently lack a valid ID, supplemental documents, or the 

resources to get them will not be able to vote.  

 If the Secretary prevails on this appeal, and the severe restrictions of 

HB 1369 govern the 2018 election, Plaintiffs — a Navy veteran, a Marine 

Corps veteran, two retired schoolteachers, and two farm workers, all of 

whom have lived in their communities for at least six years (some much 

longer), are known in their communities, and who have voted many times 

before—will face unreasonable obstacles to vote again in 2018 (and 

beyond).  
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There is still a need for injunctive relief 
 
 Plaintiffs twice have presented overwhelming (and undisputed) 

evidence regarding the many severe burdens Native Americans living in 

North Dakota face, including discrimination, dire poverty, low levels of 

education, little or no access to transportation, and limited or no access to 

housing. The District Court twice found that Plaintiffs were likely to 

prevail on their Equal Protection claims, and that the State’s voter ID laws 

would impose disproportionate burdens on Native Americans.  The 

Secretary still has no evidence that justifies the suppressive law, and cannot 

show that the District Court abused its discretion.  Therefore, this Court 

should affirm the District Court’s order. 

II. Historically, North Dakota has had Voter-Friendly Election Laws and 
No Voter Fraud Problem  

 
 Until 2013, North Dakota was a voter friendly state. With small 

voting precincts where election workers typically know voters, election 

workers would only ask for various forms of ID in rare cases.1 If a voter 

could not provide ID, she could still cast a ballot through resort to “fail-

safe” mechanisms: (1) a poll clerk could vouch for her, or (2) she could 

                                                            
1 There used to be at least 11 acceptable IDs. SA 064. 
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execute an affidavit. N.D. Cent. Code § 16.1-05-07(3) (2005). Native 

Americans disproportionately relied on these fail-safe mechanisms. SA 255.   

 Due to these processes, organizations lauded North Dakota’s 

electoral system. Plaintiffs Appendix (“PA”) 77. And, “the record before 

the Court has revealed no evidence of voter fraud in the past, and no 

evidence of voter fraud in 2016.” SA 262. 

III. In 2011, North Dakota Rejected a Strict Voter ID Law Because There 
Was No Showing Of Fraud  

 
In January 2011, the North Dakota Legislature debated House Bill 

1447 (“HB 1447”). The bill arose of out of a concern that a person 

theoretically could cast a fraudulent vote with a false affidavit. See Hearing 

Minutes on H.B. 1447 Before H. Political Subdivisions Comm., 62nd Leg. 

Assemb. 1 (N.D. 2011) (http://www.legis.nd.gov/files/resource/62-

2011/library/hb1447.pdf) (Feb. 3, 2011 statement of Rep. Koppelman) (“HB 

1447 Hearing Minutes”). A subsequent amendment to HB 1447 would have 

imposed strict voter ID requirements.  

Legislators were skeptical about changing an election system that 

worked well and had no cases of actual fraud. Sen. Cook (R) observed that 

the “whole voting process is the basic core of the democratic process and 
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we certainly don’t want to see somebody win an election because of voter 

fraud but to what degree we have any of that I am not sure if we have a 

great degree.” HB 1447 Hearing Minutes at 3 (Apr. 12, 2011 statement of Sen. 

Cook). Legislators ultimately modified HB 1447 via a hoghouse 

amendment (a disfavored legislative maneuver that replaces a bill’s entire 

text), and proposed a voucher as an alternative “fail-safe.” Legislators 

expressed concern that this system was also too strict. HB 1447 Hearing 

Minutes at 2 (Apr. 20, 2011 statement of Rep. Zaiser).  

When testifying on HB 1447, Deputy Secretary of State Silrum 

reported to the Legislature that Native Americans were less likely to 

possess an ID that contained a residential address. Silrum stated:  

This is very much the case also in small town North Dakota 
where if you sent something to their street address the post 
office will return it because it needs to go to their post office 
box . . . a couple of our counties that have reservations in the 
state have not completed their 911 addressing. Even if they 
have the residence of those counties [they] don’t know what 
their 911 address is. 
 

 Secretary’s Brief (“Brief”) at 24-25. Thus, North Dakota legislators knew 

Native Americans disproportionately relied on P.O. box addresses, that 

they did not have or did not know their 911 addresses, and that they were 

less likely to have IDs containing an address.  

Appellate Case: 18-1725     Page: 18      Date Filed: 07/02/2018 Entry ID: 4678343  



7 
 

In the end, HB 1447 was overwhelmingly rejected on a bipartisan 

basis.  S. Journal, 62nd Leg. Assemb., Reg. Sess. 1660 (N.D. 2011), 

http://www.legis.nd.gov/assembly/62-2011/journals/sr-dailyjnl-75.pdf). 

The purported concerns about the possibility of hypothetical abuse of the 

affidavit system were not enough to change the laws.  

IV. Following Senator Heitkamp’s Election, the Legislature Passed the 
Nation’s Most Restrictive Voter ID Law  

 
In 2012, North Dakotans elected Heidi Heitkamp to the Senate by 

fewer than 3,000 votes, and Native Americans were believed to have 

played an important role. See Brief at 6; PA 170-77 (Native Americans 

generally vote democratic); Meteor Blades, American Indian Voters and 

Indian Organizers Gave N.D. Senate Edge to Democrat Heidi Heitkamp, 

Daily Kos (Nov. 8, 2012), 

https://www.dailykos.com/stories/2012/11/8/1158417/-American-

Indian-voters-and-Indian-organizers-gave-N-D-Senate-edge-to-Democrat-

Heidi-Heitkamp.  

After the election, the Legislature enacted HB 1332 utilizing a 

hoghouse amendment on a bill unrelated to voter ID. This process stifled 

debate. SA 3. Rep. Mock (D) protested the procedure because the bill 
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would “completely change the way we handle voters in our state” and 

deny the public and agencies impacted by the bill the opportunity for 

input. House Floor Session: Hearing on H.B. 1332, 63rd Leg. Assemb. 1 (N.D. 

2013), 

http://video.legis.nd.gov/pb3/powerbrowser_Desktop.aspx?ContentEntit

yId=168&date=20130201&tnid=9&browser=0 (Feb. 12, 2013 statement of 

Rep. Mock). Rep. Strinden (D) also objected to the unusual process. Hearing 

Minutes on H.B. 1332 Before H. Gov’t and Veterans Affairs Comm., 63rd Leg. 

Assemb. 1 at 4 (N.D. 2013), http://www.legis.nd.gov/files/resource/63-

2013/library/hb1332.pdf (Feb. 8, 2013 statement of Rep. Strinden).  

HB 1332 passed by a 30-16 partisan vote. S. Journal, 63rd Leg. Assemb., 

59d Sess. 1061-62 (N.D. 2013), http://www.legis.nd.gov/assembly/63-

2013/journals/sr-dailyjnl-59.pdf#Page1061.  Nineteen senators who were 

in the Senate in 2011 and voted against HB 1447, voted for HB 1332. 

Compare id. with S. Journal, 62nd Leg. Assemb., 75d Sess. 1660 (N.D. 2011), 

http://www.legis.nd.gov/assembly/62-2011/journals/sr-dailyjnl-75.pdf.  

Under HB 1332, voters who showed up at the polls were not allowed 

to vote unless they could satisfy the law’s strict voter ID requirements. SA 

79-80. In addition, the law did not allow the use of P.O. boxes to verify a 
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voter’s residency, even though lawmakers knew many Native Americans 

relied upon P.O. boxes.  

During the next legislative session, the legislature made the 

requirements even more restrictive by passing HB 1333. HB 1333 removed 

the Secretary of State’s discretion to allow other ID, and took away the 

option for students to use college certificates. N.D. Cent. Code § 16.1-01-04 

(2015), amended by H.B. 1369, 65th Leg. Assemb. Reg. Sess. § 1 (2017). As a 

result, North Dakota’s voter ID law became arguably the “most restrictive” 

in the nation. SA 67. 

V. Plaintiffs and Others Were Disenfranchised Because  
Their IDs Did Not Reflect a Current Residential Address  

 
The District Court found that HB 1332 and 1333 disenfranchised 

voters. SA 079. In fact, Native Americans were turned away “because their 

driver’s licenses, non-driver ID, or tribal ID’s did not disclose their current 

residential address.” Id. (emphasis added). Moreover, the Plaintiffs’ real-life 

experiences when they attempted to vote and were rejected completely 

refute the Secretary’s assertions that anyone with a residential street 

address in North Dakota will be permitted to vote. 
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Plaintiff Lucille Vivier, who taught school for 15 years and personally 

knew the poll worker who rejected her, was prevented from voting in 2014 

because her tribal ID did not list a residential address. SA 80. In 2016, after 

Ms. Vivier updated her tribal ID with a residential address, she was again 

denied the right to vote. SA 230-31.  

Plaintiff Richard Brakebill, a Navy veteran, was denied the right to 

vote in 2014 because he had an expired driver’s license and a tribal ID with 

no address. SA 80; PA 265. When he sought to remedy this problem, he 

was denied a new form of state ID because he did not have a copy of his 

birth certificate. PA 265. Nevertheless, Brakebill attempted to vote on 

election day and presented his expired driver’s license and his tribal ID. He 

was denied a ballot because his license had expired and his tribal ID did 

not reveal a residential address. Id.  

Plaintiff Dorothy Herman, who had taught for 20 years in the local 

BIA school and had voted for 45 years, also was unsuccessful in obtaining a 

new form of ID after two trips to a North Dakota Driver’s License Site. SA 

80. On her first trip the Driver’s License Site was closed; and on her second 

trip she was denied a new state ID because her state ID (which had her 

current address) had expired and she did not have a copy of her birth 
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certificate. Id. In 2014, Herman was denied a ballot because her tribal ID 

did not contain a current residential address. Id.  

Plaintiff Elvis Norquay, a Marine Corps veteran who cannot afford 

the documentation needed to obtain a state ID, likewise was denied the 

right to vote in 2014 because his tribal ID did not list a residential address.  

SA 225. Plaintiffs Ray Norquay and Della Merrick attempted to vote in the 

2014 election, but were denied ballots because they only had tribal IDs that 

did not list their addresses. SA 100-01. As a result of being denied the right 

to vote, they went to the tribal offices that same day and purchased new 

IDs with residential street addresses, after which they both went back and 

were permitted to vote. Thus, these Plaintiffs had to pay to vote. Id. 

In is undisputed that in the 2014 election, “some had problems 

casting a ballot in November, and some were turned away.” PA 077. The 

sponsor of the second voter ID bill (HB 1333) admitted that the previous 

law, HB 1332, resulted in some voters who may have “fallen through the 

cracks.” PA 078. 

VI. The District Court Enjoined the Voter ID Law and Ordered a “Fail-
Safe” Voting Mechanism  

 
 In 2016, the District Court enjoined the Secretary from enforcing HB 
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1332 and 1333 without providing a safety net for “those voters who cannot 

obtain a qualifying ID with reasonable effort.” SA 64-65. In its order, the 

District Court found:  

 Given “the disparities in living conditions, it is not surprising 

that North Dakota’s new voter ID laws are having and will 

continue to have a disproportionately negative impact on Native 

American voting-eligible citizens.” SA 81.  

 “It is undisputed that the more severe conditions in which 

Native Americans live translates to disproportionate burdens 

when it comes to complying with the new voter ID laws.” SA 70.  

 “Native Americans face substantial and disproportionate 

burdens in obtaining each form of ID deemed acceptable. . . 

obtaining any one of the approved forms of ID almost always 

involves a fee or charge, and in nearly all cases requires travel.” 

SA 72.  

 To satisfy the laws’ strict ID requirements, it “helps to have a 

computer with Internet access, a credit card, a car, the ability to 

take time off work, and familiarity with the government and its 

bureaucracy,” but “the typical Native American voter living in 
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North Dakota who lacks qualifying ID simply does not have 

these assets.” SA 72-73. 

 “Although the majority of voters in North Dakota either possess 

a qualifying voter ID or can easily obtain one, it is clear that a 

safety net is needed for those voters who simply cannot obtain a 

qualifying voter ID with reasonable effort.” SA 85.  

 The District Court could not “envision a compelling reason or a 

governmental interest which supports not providing such an 

avenue of relief for potentially disenfranchised voters.” SA 85.  

 “The ill-advised repeal of all such ‘fail-safe’ provisions has 

resulted in an undue burden on Native American voters and 

others who attempt to exercise their right to vote.” SA 91-92.  

 “[T]he lack of any ‘fail-safe’ provisions to be dispositive in this 

matter.” SA 64. 

 Prior to the 2016 election, the District Court adopted the Secretary’s 

proposed fail-safe remedy—an affidavit. See PA 109. That remedy was to 

“remain in place until further order of” the District Court. PA 110. Despite 

the Secretary now arguing that the first preliminary injunction was 

improperly granted, the Secretary did not appeal either 2016 order.  
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VII. Thousands of Native Americans Voted Via the “Fail-Safe”  
 

After the 2016 injunction, 16,215 voters utilized the court-ordered fail-

safe to vote. Brief at 9. As the District Court found, “Native Americans are 

more likely than are non-Natives to report having used a fail-safe measure 

to vote in the past.” SA 255. For example, in Sioux County (the county with 

the State’s highest Native American population), 10.7% of all ballots cast in 

2016 were by affidavit, up from 2.3% in 2012. PA 136. Overall, the three 

most heavily Native American counties experienced a 750% increase in the 

rate of affidavit usage from 2012 to 2016. SA 123. 

VIII. The Legislature Adopted HB 1369, Without a Fail-Safe, Knowing the 
Law Would Disproportionately Affect Native Americans  

 
HB 1369, enacted in 2017, “still requires voters to have one of the very 

same forms of qualifying ID’s in order to vote that was previously found to 

impose a discriminatory and burdensome impact on Native Americans.” 

SA 254. In considering HB 1369, the Legislature failed to study the impact 

the law would have on Native Americans. It did not consult any tribal 

governments about whether their members would be negatively impacted 

by the bill. PA 185; PA 189. Despite making allowances for elderly, 

military, and disabled voters, the Legislature failed to consider the needs of 
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Native American voters, even though it purportedly enacted the bill to cure 

the disproportionately burdensome impact imposed by HB 1332 and 1333.  

 During the passage of HB 1369, Rep. Johnson (R) warned that HB 

1369 did not contain an adequate “fail-safe” mechanism, stating, “Judge 

Hovland spent a whole bunch of time in his order enjoining the 2015 bill 

regarding the burden placed on Native Americans on obtaining what is a 

valid ID as provided in the bill. And there it is again. Despite that you 

provide a provisional ballot you are still requiring the same valid ID and 

that is not truly a fail-safe option like an affidavit is . . .” House Floor Session: 

Hearing on H.B. 1369, 65th Leg. Assemb. (N.D. 2017) (Apr. 17, 2017 

statement of Rep. Mary C. Johnson), 

http://www.legis.nd.gov/assembly/65-2017/bill-video/bv1369.html. 

 The Secretary asserts the new law has a “fail-safe,” but this is 

incorrect.  Brief at 10. No provision of HB 1369 allows a voter to cure a lack 

of required ID “through supplemental documents” alone. The District 

Court properly concluded “[t]he ‘set aside’ ballot process the State 

proclaims as a ‘fail-safe’ measure will not help any voter who lacks the 

means to obtain a qualifying ID to cast a vote.” SA 259. This is because HB 

1369 “still requires voters to have one of the very same forms of qualifying 
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ID’s in order to vote that was previously found to impose a discriminatory 

and burdensome impact on Native Americans.” SA 254; see also Veasey v. 

Perry, 71 F. Supp. 3d 627, 687 (S.D. Tex. 2014), aff'd in part, vacated in part, 

rev'd in part, Veasey v. Abott, 830 F.3d 216 (5th Cir. 2016) (concluding similar 

Texas system was not a fail-safe).  

 Perhaps most disturbing is that Deputy Secretary of State Silrum, 

who drafted HB 1369, knew that HB 1369’s “set-aside” system would not 

solve the problems the District Court found. In an email to Cass County 

Auditor Michael Montplaisir, Silrum wrote: “As for the set-aside ballots, I 

hope the fact that many individuals who cast them will not likely come into 

your office later to verify their qualifications will put some of the fears to 

rest about long lines outside your office in the six days after the election.” 

PA 192. 

 Simply put, HB 1369’s “set-aside” process is not a fail-safe, and the 

law fails to address the “dispositive” issue identified by the District Court. 

See SA 64. 

IX. HB 1369 Disproportionately Burdens Native Americans  
 

In its 2016 Order, the District Court found there was extensive 

evidence establishing that Native Americans disproportionately lack 
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qualifying IDs, and that obtaining a qualifying ID is disproportionately 

burdensome for them. SA 70-83. In its 2018 Order, the District Court found 

those disparities and burdens still exist. SA 254-56. The Secretary provided 

no evidence suggesting any mitigation of the disproportionate impacts to 

Native Americans imposed by the earlier laws.  

A. Thousands of Native Americans do not have valid ID or 
supplemental documentation  

 
  The Secretary asserts there are no burdens to obtaining an ID 

because 97% of previous voters purportedly have a qualifying ID. Brief at 

28. This argument fails for three reasons. 

 First, the Secretary has failed to support his number with any 

underlying data or methodology. As Plaintiffs’ expert explained:  

Because the Silrum Affidavit does not define the criteria used to 
characterize a match between the CVF and NNDOT database, I 
cannot offer a judgment as to whether the 97.5 percent figure 
may be too high (because individuals listed in the CVF were 
incorrectly linked to the individuals in the NDDOT database) 
or too low (because the matching algorithm was excessively 
conservative).  
 

PA 181-82; see Common Cause/Ga. v. Billups, 554 F.3d 1340, 1354 (11th Cir. 

2009) (discussing problems with match lists like that cited by the State). In 

contrast, Plaintiffs’ experts were able to assess how the North Dakota voter 
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ID law affects all eligible voters across all types of ID, and therefore their 

conclusions are much more reliable. PA 4-5.  

 Second, the Secretary’s 97% number is misleading because it 

considers only those who have voted before, rather than all electors. PA 

182-83. By definition, it underestimates the problem. Third, even if taken at 

face value, the Secretary’s asserted number confirms that at a minimum, 

2.5% of North Dakota’s electors lack valid ID. Assuming North Dakota’s 

voting age population is 583,001,2 that means 14,575 people do not have 

qualifying ID.  

 Contrary to the Secretary’s assertion, the District Court found that 

11.6% of non-Native American voters and 19% of Native American voters 

in North Dakota do not possess a qualifying ID. SA 254. That means at least 

“4,998 otherwise eligible Native Americans (and 64,618 non-Native voters) 

currently do not possess a qualifying voter ID under the new law.” SA 258. 

And “48.7% of Native Americans who lack a qualifying ID also lack the 

supplemental documentation needed—which means at least 2,305 Native 

                                                            
2 North Dakota Census Office, Voting Age Population in North Dakota (April 
2016), 
https://www.commerce.nd.gov/uploads/8/CensusNewsletterApr2016.p
df. 
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Americans will not be able to vote in 2018 under the new law.” SA 258. The 

District Court concluded that this constituted an intolerable burden on 

Native Americans. SA 264.  

B. Many Native Americans have no residential address 
 

The Secretary asserts the Court can consult a website and take 

judicial notice that “all roads and streets located on the Turtle Mountain 

Indian Reservation have now been designated with names or numbers that 

can be used to determine” an address. Brief at 26 (emphasis added). This, 

however, is not evidence that the properties on the reservation actually 

have street addresses. Contrary to the Secretary’s assertion, Plaintiffs 

offered undisputed evidence to show that many lack street addresses:  

Many areas of reservations simply lack addresses; in some areas 
the streets do not even have names. Russ McDonald, the 
President of United Tribes Technical College, explained that on 
his reservation (Spirit Lake), in many places there are no street 
addresses, no names on the roads, and the only way to navigate is to 
”know the land” (McDonald 5 Feb. 2018). Nancy Greene-
Robertson, the former Secretary-Treasurer of the Spirit Lake 
Tribe, confirmed this: “It’s huge that people don’t have a street 
address; I can’t even get a package here. There’s no street signs, 
no numbers on houses unless it’s a housing unit” (Greene-
Robertson 5 Feb. 2018). Two members of the Turtle Mt. Band of 
Chippewas explained to me that, until recently, the BIA issued 
tribal IDs at Turtle Mountain, and virtually none of them had 
street addresses (C. Davis and L. Davis 2018). 
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PA 201 (emphasis added). Others, including Tribal Leaders, confirmed this 

problem. See PA 185-86; PA 190.  

In early 2016, Rep. Nelson explained there “still are rural residents 

who cannot count on their 911 address being correct. So a great many tribal 

IDs do not have a 911 address that can be counted[.]” See Marvin Nelson, 

Marvin Nelson: N.D.’s Voter ID Laws Hurt Minorities’ Voting Rights, Grand 

Forks Herald, Jan. 30, 2016, 

http://www.grandforksherald.com/opinion/columns/3936274-marvin-

nelson-nds-voter-id-laws-hurt-minorities-voting-rights. Indeed, Plaintiff 

Elvis Norquay currently lacks an address as he is homeless.3    

C. Many Native Americans Lack Qualifying Tribal IDs, which cost 
money to obtain  

 

The Secretary argues that the inclusion of the tribal IDs means there 

are no burdens on tribal members to obtain an ID. The District Court came 

to a different conclusion:  

                                                            
3 Contrary to the Secretary’s assertion in its Brief, Norquay’s housing 
situation has changed. On May 21, Norquay provided his updated 
interrogatory response to the Secretary, in which Norquay advised the 
Secretary that he became homeless again.  He has no ID or supplemental 
document with an accurate address.  And even if he previously had a 
utility bill (which he does not), it would not be current and would not 
contain his current residential address. 
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It is undisputed that many tribal ID’s do not satisfy North 
Dakota’s requirement of showing the “applicant’s current or 
most recent North Dakota residential address” under the new 
law. The record reveals that many homes on the reservations 
either do not have residential addresses (the Post Office delivers 
their mail to post office boxes), or there is no clear address, so 
tribal ID’s do not reflect any residential addresses. . . . In 
addition, obtaining new tribal ID’s can be burdensome because 
they cost money, and one must travel to tribal headquarters to 
obtain one. Further, many Native Americans (including all those 
living on the Standing Rock Reservation) only have ID’s issued 
by the federal Bureau of Indian Affairs; they do not have ID’s 
issued by tribal governments. Thus, these forms of ID’s also do 
not satisfy the voter ID laws’ definition of “tribal government 
issued” ID card.  

 
SA 79 (citations omitted). 

 
HB 1369 does not change the tribal ID requirements previously 

imposed, and all Plaintiffs must pay money to obtain a Turtle Mountain 

Tribal ID. PA 192, 262.  Thus, the District Court’s 2016 findings, which were 

expressly incorporated, remain true today: many tribal ID cards do not 

meet all requirements of the law, and many Native Americans would need 

to either obtain supplemental documentation or acquire a different ID. PA 

131-38. Furthermore, no Standing Rock Sioux members have a qualifying 

tribal ID under the plain language of HB 1369 because their cards are 

issued by the BIA. SA 262. This would also be true of the Turtle Mountain 

tribal members whose IDs were issued by the BIA. PA 261.  
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The Secretary attempted to circumvent the narrow requirements of the 

law by stating that a tribally issued letter would suffice. The District Court 

expressly rejected this argument, noting that the Secretary’s position was 

made “without any supporting authority” and the “plain language of the 

statute requires identification to be issued by a ‘tribal government’ and not 

the BIA.” SA 261-62. Despite the Secretary’s “different interpretation . . . no 

official announcement of this interpretation has been made.” SA 262. 

Moreover, the Secretary’s position is belied by his own public advertising 

campaigns. SA 260. In any event, letters issued by tribal governments 

would shift a large administrative burden onto tribal governments to locate 

the residential addresses of members who may lack, or may not know, 

their addresses. Id. And, practically speaking, requiring tribes to comply 

with this state requirement would be impossible. PA 185.  

D. Native Americans trying to get a non-driver’s ID face substantial 
burdens in providing proof of identification 

 

To get a non-driver’s ID in North Dakota, “PROOF OF 

IDENTIFICATION IS REQUIRED.” North Dakota Department of 

Transportation, ID Card Requirements (2018), 

https://www.dot.nd.gov/divisions/driverslicense/docs/proof-of-
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identification-documents.pdf. In other words, an ID is needed to get an ID. 

SA 73. North Dakota’s Department of Transportation website lists nine 

“[a]cceptable forms of identification.” Id. The first listed item is a “U.S. 

birth certificate (state certified; Government issued).” Id. However, 

Plaintiffs’ uncontested evidence shows that, among those Native 

Americans who lack qualifying ID, 32.9 percent do not have a birth 

certificate. Id.; see also PA 3. 

Obtaining a birth certificate can be difficult. One obstacle is money. 

Birth certificates cost at least $7. North Dakota Department of Health, 

Ordering a Certified Copy of a Birth Record, Vital Records (2018), 

https://www.ndhealth.gov/vital/birth.htm. Impoverished Native 

Americans, such as Vivier and Norquay, lack the disposable income to pay 

for a birth certificate, or may make the tough decision not to spend their 

limited resources on a birth certificate. See SA 73.  

In addition, to get a birth certificate one must present “proof of 

identity.” SA 73. In other words, you need an ID to get a birth certificate so 

you can get an ID. This can be a state-issued photo ID, a driver’s license, a 

Bureau of Indian Affairs issued tribal ID card, a military ID card, or a U.S. 

passport or Visa. SA 73-4; see North Dakota Department of Health, Ordering 
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a Certified Copy of a Birth Record, Vital Records (2018), 

https://www.ndhealth.gov/vital/birth.htm. A Native American applicant 

lacking a qualifying voter ID probably lacks these forms of ID as well. SA 

73-74. Such applicants can still satisfy the ID requirement by presenting two 

of the following: social security card; utility bill with current address; pay 

stub showing name and social security number; car registration showing 

current address; and an IRS tax return. The District Court found that many 

Native Americans who presently lack qualifying voter ID cannot provide 

these documents:  

 21.6 percent of such Native Americans do not have two 

documents that show their residential address. One reason for 

this is that many Native Americans simply do not have 

residential addresses; the Post Office delivers their mail to post 

office boxes. SA 74. Another reason is that, on many reservations 

the residential address system produces conflicting and 

problematic results. Id.  

 5.6 percent of such Native Americans do not have a social 

security card or a W2 evidencing their social security number. Id.  

 Many Native Americans lack access to transportation and, thus, 
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have no car registration showing their current address. Id.  

Another acceptable form of ID is a passport. A passport application 

costs $110—an exorbitant amount for impoverished Native Americans. Id. 

The other seven forms of acceptable ID are all unobtainable to Native 

Americans born in the United States. Id. Overall, 65.6 percent of Native 

Americans who do not currently have qualifying ID lack the underlying 

documents they need to obtain it. SA 255. 

E. Native Americans trying to get a non-driver’s ID face substantial 
cost and travel/time burdens 

 
While the Secretary asserts non-driver IDs are free, the District Court 

found that “this fact is contradicted by the North Dakota DOT website 

which reveals a fee for the ID.” SA 264. Indeed, Plaintiff Herman had to 

pay $8 to update her non-driver ID. PA 101. The evidence shows that 

Plaintiffs and many Native Americans who currently lack qualifying voter 

ID likely cannot afford that. PA 268; SA 226. 

Having the ID documents needed to get a non-driver’s ID is not enough. 

A person also must personally visit one of the ND Driver’s License Sites 
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(DLS).4 There is no DLS on any of North Dakota’s Indian reservations. SA 

75. Moreover, a successful visit to a DLS requires knowledge and experience 

dealing with bureaucratic institutions, means of transportation, money to 

pay for the transportation, and the free time to travel the often significant 

distances to such sites. Id. Overcoming these obstacles can be difficult for 

undereducated and impoverished Native Americans: 

 Many do not know where to go. Only 64.9 percent of Native 

Americans lacking a qualifying voter ID know the location of the 

nearest DLS (as compared to 85.2 percent of non-Native 

Americans). Id.  

 Many lack transportation. Only 73.9 percent of Native Americans 

lacking a qualifying voter ID own or lease a car (as compared to 

88 percent of non-Native Americans); and 47.3 of such Native 

Americans believe it would be a hardship if they had to rely on 

public transportation to get to a DLS (as compared to 23.1 percent 

of non-Native Americans). SA 76.  

 Travel distances to a DLS are significant, and were recently 

                                                            
4 North Dakota Department of Transportation, ID Card Requirements (2018), 
http://dot.nd.gov/divisions/driverslicense/idrequirements.htm.  
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made worse. For the average voting-eligible Native American in 

North Dakota in 2015, the average travel distance to the closest 

DLS was nearly 20 miles (as compared to about 11 miles for non-

Native Americans). Id. This translates to more than 70 minutes of 

travel time for a round trip. For Native Americans living on a 

reservation, the travel distance can be as great as 60 miles one way, 

and the statewide average for a Native American on a reservation 

was 29 miles (for an average round trip travel distance of 58 

miles). Id.; PA 186. These numbers have only gotten worse as 

North Dakota has closed eight sites and reduced the hours of five 

others, including the DLS in Rolla closest to the Plaintiffs. PA 227.  

 Driver’s License Sites are not easily accessible. Because there are 

no DLSs on any reservations in North Dakota, access for Native 

Americans is severely limited. North Dakota only has 19 DLSs in 

the entire state—just one site per 3,721 square miles. PA 227. Only 

four of these sites are open five days a week. SA 76. Five are open 

only one day per month for less than two hours per week 

(including the site closest to Plaintiffs), and six are open two days 

per month for less than three hours per week. PA 227.   
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The District Court’s finding that it is substantially burdensome for 

Native Americans to travel to a DLS to obtain an ID (driver’s license or 

non-driver’s ID) is not clearly erroneous. The personal experiences of 

Brakebill, Vivier, Norquay, Herman, and Allard further confirm the 

substantial burdens Native Americans encounter in obtaining qualifying 

voter IDs. PA 99, 104, 264; SA 225-26, 228-31. 

F. Native Americans who currently lack qualifying voter ID face 
substantial burdens in obtaining a new driver’s license 

 
Only 78.2 percent of voting-age Native Americans have a driver’s 

license. SA 77. For the 21.8 percent who do not have a license, acquiring 

one requires a personal visit to a DLS. As detailed above, such a visit 

would be burdensome for Native Americans who currently lack qualifying 

voter ID. Furthermore, a new license could cost as much as $25. Id. Many 

impoverished Native Americans simply do not have the disposable income 

to pay such fees. Id.  

G. Many Native Americans do not have stable housing  
 
 Reservation communities in North Dakota face severe housing 

shortages. See PA 184, 188, 259. It is not uncommon for Native Americans 

to be “precariously housed”—meaning people are at imminent risk of 
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becoming homeless at any time.  See Turtle Mountain Housing Authority 

Plan at 7, ECF No. 90-15. These people must rely on the goodwill of family 

and friends to keep a roof over their heads. Voters who are precariously 

housed may not have ID or other documentation that shows their current 

residential address, or may face an even greater burden keeping their IDs 

or other documentation up to date. 

 Moreover, it is undisputed that outright homelessness continues to 

plague Native Americans, like Plaintiff Norquay, at disproportionate rates. 

Between 2014 and 2017, although Native Americans constituted 

approximately 5% of the State’s overall population, they accounted for no 

less than 16.9%, and as much as 26.8%, of the State’s homeless population. 

See North Dakota Coalition for Homeless people, News & Publications, Point 

in Time Counts, https://www.ndhomelesscoalition.org/new-page-2/ 

(viewing point in time surveys) (last visited June 29, 2018). Despite these 

difficult realities facing Native Americans, the State seeks to continue to 

require a street address.  

X. Other States either do not require a residential street address or have 
homeless exceptions 

 
 While all other states require voter registration, no state requires a 
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residential street address to register or qualify to vote without a homeless 

exception.  Most states must comply with the National Voter Registration 

Act (“NVRA”), which requires every registration state to allow voters to 

draw a map showing where they reside if they do not have a residential 

address. 52 U.S.C. § 20505(a)(1) (“Each State shall accept and use the mail 

voter registration application form prescribed by the Federal Election 

Commission[.]”); 11 C.F.R. § 9428.4(a)(2) (allowing voter to draw on map 

where they live if there is no address); see U.S. Election Assistance 

Commission, Register To Vote In Your State By Using This Postcard Form and 

Guide, https://www.eac.gov/assets/1/6/Federal_Voter_Registration_6-8-

18_ENG.pdf (providing small map on p. 3) (last visited June 26, 2018). 

 Six states are exempt from the NVRA (Idaho, Minnesota, New Hampshire, 

North Dakota, Wisconsin, and Wyoming),5 but only North Dakota requires 

a residential street address without a homeless exception.6  

                                                            
5 U.S. Dep’t of Justice, The Nat’l Voter Registration Act of 1993, Department of 
Justice, https://www.justice.gov/crt/national-voter-registration-act-1993-
nvra (last visited June 28, 2018).  
6 See Idaho Administration and Elections Office, Idaho Voter Registration 
Form (last visited June 28, 2018), 
https://idahovotes.gov/media/voter_registration.pdf (“If no street 
address, describe location of residence by cross streets, section, township, 
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 In areas that lack residential addresses or that have significant 

homeless populations such as Arizona and Virginia, all voters are still 

provided an opportunity to vote. See generally Arizona Secretary of State, 

Arizona Voter Registration Form, 

https://azsos.gov/sites/default/files/voter_registration_form.pdf (last 

visited June 28, 2018) (allowing a person registering to vote to provide, as 

an alternative to a residential address, “[description of] residence location, 

using mileage, cross streets, parcel #, subdivision name and lot, or 

landmarks”); Virginia Dep’t of Elections, Virginia Voter Registration 

Application, 

                                                            

range, or other physical description”); Office of the Minnesota Secretary of 
State, Minnesota Secretary of State – I’m Homeless (last visited June 28, 2018); 
https://www.sos.state.mn.us/elections-voting/register-to-vote/im-
homeless (noting that for the homeless, their residence is where they sleep 
and they can write a description of that location); New Hampshire 
Secretary of State, Content – NHSOS (last visited June 28, 2018) 
http://sos.nh.gov/nhsos_content.aspx?id=8589972818 (noting a homeless 
shelter or other provider can vouch for the homeless); Wisconsin Elections 
Commission, Microsoft Word - Homeless Voters – WI Voter Guide (last visited 
June 28, 2018) 
http://elections.wi.gov/sites/default/files/publication/154/homeless_vo
ters_wi_voter_guide_pdf_13136.pdf (noting a park bench or other location 
can be utilized); Wyo. Stat. Ann. § 22-1-102(xxx) (definition of residence 
does not include an address requirement).  
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https://www.elections.virginia.gov/Files/Forms/VoterForms/VoterRegis

trationApplication.pdf (last visited June 28, 2018) (including check-boxes 

for voters who cannot provide an address because, inter alia, their 

“residence address is not serviced by the U.S. Postal Service or I am 

homeless.”).  

XI. The District Court Properly Enjoined HB 1369 
  

 On January 16, 2018, the Secretary moved to dissolve the 2016 Order. 

See SA 251. Plaintiffs opposed the motion and moved for a second 

preliminary injunction. Id. On April 3, 2018, the District Court enjoined HB 

1369. Id. at 264. With regard to the Secretary’s motion to dissolve, the 

District Court granted the motion at the same time it entered its second 

injunction, “as the earlier order is now moot.” Id. at 267 (emphasis added). 

The District Court and this Court denied the State’s request for a stay.  

SUMMARY OF ARGUMENT 
 

The District Court made extensive factual findings about the severe 

burden North Dakota’s laws place on the right of Native Americans to 

vote. Those findings are based on undisputed evidence and therefore not 

clearly erroneous. Accordingly, in weighing those severe burdens against 

the State’s interests, the District Court did not abuse its discretion in 
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issuing a preliminary injunction. The District Court correctly found that 

Plaintiffs have standing given they are required to maintain an interest in 

property and obtain and possess an ID to vote. Furthermore, Plaintiffs have 

standing because they were actually disenfranchised by North Dakota’s 

voter ID and street address requirement through their BIA issued IDs. The 

District Court also correctly concluded that requiring a voter to maintain 

an interest in property is a clear “legal obstacle” inhibiting the opportunity 

to vote that can be easily remedied. The District Court did not abuse its 

discretion and this Court should affirm its order.  

ARGUMENT 

I. Standard of Review  
  
 “A district court has broad discretion when ruling on a request 

for preliminary injunction, and will be reversed only for clearly erroneous 

factual determinations, an error of law, or an abuse of its discretion.”  

Richland/Wilkin Joint Powers Auth. v. U.S. Army Corps of Eng’rs, 826 F.3d 

1030, 1035 (8th Cir. 2016). “In every case, an appellate court must remain 

mindful as to the district courts being closer to the facts and 

parties.” Richland/Wilkin Joint Powers Auth., 826 F.3d at 1035.  

 And as the District Court recognized, a party challenging a state 
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statute must demonstrate it is “likely to prevail on the merits,” a higher bar 

than the more familiar “fair chance of prevailing” test.7 SA 69 (citations 

omitted). 

II. The District Court did not Abuse its Discretion in Concluding the 
Plaintiffs Are Likely to Prevail on the Merits   

 
A. The District Court correctly ruled that Plaintiffs have standing to 

challenge North Dakota’s residential street address and voter ID 
requirements 

 
 Standing requires a showing of sufficient injury, traceable to 

defendant’s conduct, which is likely to be redressed by a favorable 

decision. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). North 

Dakota’s voter ID laws require that every voter have an ID and, if 

necessary, a supplemental document that lists a “[c]urrent residential street 

address in North Dakota[.]” N.D. Cent. Code § 16.1-01-04.1(2)(b), (3)(b). 

The laws do not simply require that voters have—or that they can 

ascertain—their residential street address. To satisfy the law, one must 

have a current street address and an ID that recites that address. These 

integrally tied requirements impose burdens on Plaintiffs that are traceable 

                                                            
7 The Secretary improperly asserts that the District Court failed to consider 
this framework. Brief at 37.   
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to the State, which the District Court redressed.  

1. Plaintiffs have suffered, and continue to suffer, sufficient 
injuries.  

 

a. Plaintiffs are burdened by the requirements to maintain a 
residential street address and to obtain and present an ID 

 
 The Secretary’s argument rests on the false and unsupported 

assertion that all Native Americans, including Plaintiffs, have a residential 

street address that is easily determined, and that once determined, they can 

easily obtain an ID and other documentation reflecting that address. This 

argument ignores the significant burdens incurred by Plaintiffs in order to 

maintain a street address (e.g., rent, cost of utilities, etc.), as well as the 

burdens to secure an ID and other required documents (e.g., cost of new ID 

with current address, transportation costs, costs for birth certificate or other 

needed documents, etc.). Not only that, Plaintiffs then have to present the 

ID, which in itself is a burden. Based upon extensive documentary and 

expert evidence submitted by Plaintiffs in two preliminary injunction 

proceedings, the District Court found these burdens to be significant.  SA 

70-77, 259, 264. These burdens are sufficient to support standing. 

i. Plaintiffs are burdened by the requirement to maintain 
an interest in property 

 

 The Secretary asserts there is no standing because most Plaintiffs 
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currently appear to have residential addresses. Brief at 19-20. But as the 

District Court recognized, under North Dakota law, each Plaintiff is 

“burdened by the requirement to maintain a ‘current residential street 

address,’ and thus an interest in real property” -- even if they already have a 

residential street address. SA 270. Indeed, the District Court noted the severe 

burdens imposed by North Dakota’s law, stating “[n]either the National 

Registration Voting Act nor any other federal or state laws the Court is 

aware of require a ‘current residential street address’ in order to be able to 

vote.” SA 259; see Sec. X, supra.  

 Maintaining an interest in property is akin to having, updating, and 

having to present ID to vote. See Common Cause/Ga. v. Billups, 554 F.3d 1340, 

1351 (11th Cir. 2009). In order to maintain a street address, one must find a 

residence that has an address, stay in that address by paying the expenses 

associated with living there, and arrange to obtain an ID that shows that 

address. All Plaintiffs bear these burdens. For example, Vivier has to pay 

utility bills and has had trouble updating her ID (SA 229-30), Norquay had 

had to pay utility bills to maintain an address (SA 225), and Brakebill has to 

pay rent and utility bills to maintain his address (PA 265).  

 Norquay’s housing situation demonstrates the burden and injury 
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many indigent Native Americans suffer to maintain an address. Norquay 

has moved several times in the last year, twice into housing provided for 

the homeless. SA 225-26. The Secretary knew Norquay was vulnerable to 

losing his address at any time. At the time of the Court’s order, Norquay’s 

living situation was not guaranteed and he “[did] not know what Veterans 

Affairs will do with [him].” Id. Norquay is now homeless again and his 

experience confirms how burdensome it can be for the less fortunate to 

maintain an address.  

ii. Plaintiffs are injured by the burden of obtaining an ID 
 

 The effort and expense required to obtain an ID are no small matter. 

The District Court documented, as outlined above, the extensive resources, 

time, and effort required for Native Americans to obtain an ID. SA 72-73, 

85. For example, Plaintiff Vivier has tried on several occasions to obtain a 

state ID at considerable personal expense but has been unable to obtain 

one. SA 229-30. And indeed, updating an inaccurate ID is too costly for 

Plaintiffs Norquay and Brakebill.  SA 226; PA 268. These burdens are 

sufficient to confer standing.   

iii. Plaintiffs are burdened by having to present an ID 
  
 Regardless if Plaintiffs all possess qualifying residences and ID 
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(which they do not), the fact they have to present ID as a precondition to 

voting is alone a sufficient injury to confer standing. Common Cause/Ga., 554 

F.3d at 1351 (“the imposition of that burden is an injury sufficient to confer 

standing regardless of whether [Plaintiffs] . . . are able to obtain a photo 

[ID].”); Frank v. Walker, 196 F. Supp. 3d 893, 900 (E.D. Wis. 2016). 

b. North Dakota’s strict laws have injured Plaintiffs by denying 
or impairing their right to vote 

  
 Being denied the right to vote is a concrete and particularized injury 

that is personal and individual. See Gill v. Whitford, 138 S.Ct. 1916, 1929 

(2018). Indeed, any person whose right to vote is impaired has standing to 

sue.  Gray v. Sanders, 372 U.S. 368, 375 (1963); accord Baker v. Carr, 369 U.S. 

186, 208 (1962). 

 North Dakota’s strict laws injured Plaintiffs by denying them their 

right to vote. The District Court found that the requirements of a “current 

residential address” and a qualifying ID operated to disenfranchise 

Plaintiffs Brakebill, Herman, and Vivier. SA 264. Brakebill tried to vote, but 

was turned away at the polls because his ID lacked a residential address. 

See, PA 265. Although Brakebill now has an ID, it will expire before the 

November 2018 election, and Brakebill is not certain he will have the 
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resources to renew his ID. PA 268. Herman and Vivier were turned away 

because their tribal IDs did not have addresses. PA 100; SA 229. Vivier was 

again denied the right to vote in 2016 even though her updated ID had a 

residential address. SA 230-31. Vivier now lacks a qualifying ID because 

her ID does not list her current residential address. SA 229. And Vivier’s 

current situation exposes the imperfections in the State’s residential 

address requirement—Vivier’s residential address is listed differently by 

different governmental agencies. SA 230. 

 Plaintiffs Merrick and Elvis and Ray Norquay were denied the right 

to vote in 2014 because their IDs lacked an address. SA 022. Elvis Norquay 

does not have a qualifying ID today because it does not list his current 

address, and he has no other documentation reflecting his current address. 

SA 225-26. Furthermore, Norquay does not have enough money to update 

his ID. SA 226. 

c. Under the North Dakota laws, qualified voters like Norquay 
have to vote in their past precinct  

  
 The Secretary asserts North Dakota allows a homeless person to 

utilize his former residence to vote until he obtains another. Brief at 21-22, 

41. Thus, Norquay is required to travel to his old precinct to vote and to 
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rely on his “legal” current residential address—even though he no longer 

resides there. Id. Therefore, Norquay will be unable to vote in the precinct 

where he currently resides. This is sufficient injury for standing. See Collier, 

176 Cal. App. 3d at 33-4 (discussing travel burdens for homeless).  

 It is very burdensome for Norquay to secure a new residence for 

purposes of voting. To do so, he must reside at the “new address” for 30 

days and “verify” that new address by showing a qualifying ID with a 

“[c]urrent residential street address.” N.D. Cent. Code §§ 16.1-01-04.1(2), 

16.1-01-04.2. Thus, in order to legally change his residence, Norquay must 

satisfy the threshold requirement of possessing a qualifying ID.  

 The Secretary asserts Norquay can vote by “mail-in ballot” without 

having to travel to Belcourt. Brief at 22. This does not defeat standing. To 

the contrary, it shows that Norquay, an in-person voter, SA 225, is being 

treated differently than other in-person voters, and that too is sufficient 

injury to establish standing. ACLU of N.M. v. Santillanes, 546 F.3d 1313, 1319 

(10th Cir. 2008) (“The injury in fact is the denial of equal treatment.”).  

d. Qualified voters, like Plaintiffs, suffer injury from being 
treated differently  

  
 The District Court found that the North Dakota law imposes a 
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“discriminatory and burdensome” barrier for Native Americans. SA 254, 

270. “The ‘injury in fact’ in an equal protection case of this variety is the 

denial of equal treatment resulting from the imposition of the barrier, not 

the ultimate inability to obtain the benefit.” Ne. Fla. Chapter of Associated 

Gen. Contractors of Am. v. City of Jacksonville, Fla., 508 U.S. 656, 666 (1993). 

e. Until recently, Turtle Mountain Tribal IDs lacked an address 
and were issued by the BIA 

 
 The Secretary argues that Plaintiffs lack standing to challenge the BIA 

aspect of the court’s ruling. Brief at 35. But until recently, “the BIA issued 

tribal IDs at Turtle Mountain, and virtually none of them had street 

addresses.” PA 201; see also PA 261. In fact, all Plaintiffs were denied the 

right to vote because they only had BIA-issued Turtle Mountain Tribal IDs 

that lacked an address. See, e.g., PA 264-65; SA 229. Thus, Plaintiffs have 

suffered an injury by this requirement and have standing to challenge it. 

2. Plaintiffs’ injuries are traceable to the State’s conduct, and 
redressed by the Court’s Order 

  
 The property and qualifying ID requirements that the District Court 

found had previously injured Plaintiffs remain in HB 1369. Thus, the 

aforementioned injuries arise from HB 1369’s requirements. Before the 

enactment of HB 1369 (and its predecessors), Plaintiffs (and all North 
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Dakota citizens) voted without undue burden under perhaps the most 

voter-friendly election system in the nation. 

  North Dakota’s strict voter ID laws and associated requirement 

that each and every Plaintiff maintain an unnecessary interest in property 

in order to vote constitutes a continuing injury, imposed by the State, 

which the District Court redressed by requiring the State to accept a 

“current mailing address (P.O. Box or other address)” on an ID. SA 265.   

B. The residential street address requirement is facially 
unconstitutional 

 
 The residential street address requirement mandates that voters must 

have an interest in property to vote. SA 270. This requirement is unrelated 

to voter qualifications and is therefore invidious on its face. Crawford v. 

Marion Cty. Election Bd., 553 U.S. 181, 189 (2008) (“[U]nder the standard 

applied in [Harper v. Va. Bd. of Elections, 383 U.S. 663 (1966)], even rational 

restrictions on the right to vote are invidious if they are unrelated to voter 

qualifications.”); see also Gonzalez v. Arizona, 677 F.3d 383, 409 (9th Cir. 2012) 

(noting law fell outside of “Harper’s rule” because it was related to voter 

qualifications). The District Court properly held:  

The current law completely disenfranchises anyone who does 
not have a ‘current residential street address.’ This includes 
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homeless persons as well as many persons living on Native 
American reservations. The ‘current residential street address’ 
requirement is not required by the North Dakota Constitution, 
and is not required for registering or voting in other states. 
Under Crawford, this requirement is unquestionably a legal 
obstacle inhibiting the right to vote. 
 

SA 263.   

 North Dakota defines “residence” as “an actual fixed permanent 

dwelling, establishment, or any other abode to which the individual 

returns when not called elsewhere for labor or other special or temporary 

purposes.” N.D. Cent. Code § 16.1-01-04.2(1). This plain language requires 

that a person reside or have an interest in a permanent building or 

structure in order to have a residence that qualifies them to vote. See 

Definition of Dwelling House, Merriam-Webster, https://www.merriam-

webster.com/dictionary/dwelling%20house (last visited May 31, 2018); 

Definition of Establishment, Merriam-Webster, https://www.merriam-

webster.com/dictionary/establishment (last visited May 31, 2018). 

Definition of Abode, Merriam-Webster, https://www.merriam-

webster.com/dictionary/abode (last visited June 1, 2018). The residence 

must also have a “street address” verified by an ID. N.D. Cent. Code § 16.1-

01-04.2(2).  
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 By defining residence this way and requiring a street address on the 

residence and ID, North Dakota is denying the right to vote to electors who 

are homeless, lack a street address, or are precariously housed. See Collier, 

176 Cal. App. 3d at 33 (finding homeless were unconstitutionally denied 

their right to vote because they lacked a residential address); Pitts v. Black, 

608 F. Supp. 696, 699 (S.D.N.Y. 1984) (same); see also Quinn v. Millsap, 491 

U.S. 95, 107, 109 (1989) (rejecting property requirements for eligibility to 

governor’s board); Turner v. Fouche, 396 U.S. 346, 363-4 (1970) (rejecting 

property requirements for eligibility to school board).  

 The Secretary argues North Dakota does not require voters to “own” 

property to vote. Brief at 33. This misses the point as the District Court 

found that the law requires an “interest” in, not ownership of, real 

property. SA 270. Requiring a voter to reside in a permanent building or 

structure is unrelated to whether an otherwise qualified voter resides 

within the boundaries of a precinct, like at a park where there is no 

permanent building. Likewise, requiring one to have a residential street 

address is unrelated to whether a voter resides within the boundaries of a 

precinct if they simply do not have an address. Simply put, HB 1369 creates 

requirements unrelated to voter qualifications that too many citizens 
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cannot meet.  

 The Secretary cites One Wisconsin Inst. v. Thomsen, 198 F. Supp. 3d 896 

(W.D. Wis. 2016), to justify HB 1369’s street address requirement. That case 

is readily distinguished. Wisconsin required clerks to issue a letter to a 

homeless voter with an address that could be used to vote. Id. at 936. North 

Dakota does not provide a similar state option.  Wisconsin, like most states, 

defines residence as the place where the person currently is and intends to 

remain.  Wis. Stat. Ann. § 6.10(1). North Dakota, in contrast, requires one to 

reside in a physical structure that has a street address.  In Wisconsin there 

was no evidence that people could not meet its definition of residence 

because Wisconsin does not require a residential street address. See 

http://elections.wi.gov/sites/default/files/publication/154/el_131_voter

_registration_application_pdf_23730.pdf (noting in box 8 that they can 

draw where they live on a map) (last visited June 28, 2018).    

 In addition, in One Wisconsin there was “no evidence about how 

prevalent the problem is, or about how many voters cannot obtain 

documentary proof of residence with reasonable effort.” 198 F. Supp. 3d at 

936.  Here, the District Court found that Plaintiffs are among many who 

lack residential street addresses and cannot obtain them because they do 

Appellate Case: 18-1725     Page: 57      Date Filed: 07/02/2018 Entry ID: 4678343  



46 
 

not exist. For instance, Russ McDonald and Nancy Greene-Robertson 

described that there are no street address or signs at Spirit Lake. PA 201. 

Tribal Leaders further confirmed this problem. See PA 185-86, 190, 241. 

Many Native Americans, such as Norquay, are precariously housed and 

disproportionately homeless. See Sec. IX B. & G., supra.  

 In sum, the residential address requirement is unrelated to voter 

qualifications, and is therefore invidious and cannot survive even rational 

basis review. Crawford, 553 U.S. at 189; Gonzalez, 677 F.3d at 409.  

C. As applied to Plaintiffs, the residential street address and ID law 
each are unconstitutional  

 

Along with their facial challenges, Plaintiffs also brought as-applied 

challenges. Plaintiffs presented copious undisputed evidence establishing 

that they and other similarly situated Native Americans are severely 

burdened by the requirements of having a qualifying ID and a residential 

street address in order to vote. 

 For evenhanded restrictions that are not invidious, a court must 

“weigh the asserted injury to the right to vote against the precise interests 

put forward by the State as justifications for the burden imposed by its 

rule.” 553 U.S. at 190 (internal citation omitted). There is no litmus test for 
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measuring the severity of a burden a state law imposes on voters, but any 

burden must be justified by legitimate state interests “sufficiently weighty 

to justify the limitation.” Id. at 191. In the case of severe burdens on voting 

rights, the State’s regulation must be “narrowly drawn to advance a state 

interest of compelling importance.” Burdick v. Takushi, 504 U.S. 428, 434 

(1992). Here, the District Court made “the ‘hard judgment’ required after 

evaluating both the burdens placed upon Native American voters by North 

Dakota voter ID requirements, and North Dakota’s justifications for 

imposing those requirements.” SA 70.  

The Secretary argues that, under Crawford, the District Court was 

required to look at the effect the law has on all North Dakota voters. Brief 

at 15. Crawford, however, held otherwise. “[A] majority of the Court 

in Crawford did not expressly hold that a challenger must demonstrate that 

a voting restriction burdens voters generally in order to trigger scrutiny 

under Anderson–Burdick.” Ohio State Conference of N.A.A.C.P. v. Husted, 768 

F.3d 524, 543 (6th Cir. 2014), vacated on other grounds, No. 14-3877, 2014 WL 

10384647 (6th Cir. 2014). Rather, the Court can analyze the burden on a 

subgroup of voters. Id. Here, that subgroup is Plaintiffs and those similarly 

situtated. 
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1. The residential street address requirement is severely 
burdensome for Native Americans and others similarly situated 

 
 Applying the test above and the balancing test for non-

discriminatory restrictions as set out in Crawford to Plaintiffs, the District 

Court correctly concluded the property requirement is so burdensome that 

it outweighs the Secretary’s asserted interests. The District Court found 

that “[t]he current law . . . completely disenfranchises anyone who does not 

have a ‘current residential street address.’ This includes homeless persons 

as well as many persons living on Native American reservations.” SA 263. 

Plaintiffs submitted undisputed evidence showing the Native American 

homeless population in North Dakota, which includes Norquay, is 

disproportionately high. And, the Secretary admits North Dakota’s 

population is “mobile and transient.”  State’s Memorandum in Support of 

Motion to Dissolve Preliminary Injunction, ECF No. 81 at 9.  

 Norquay’s housing situation demonstrates how difficult it is for 

indigent Native Americans to maintain a residential address. Norquay has 

moved several times into homeless housing and is now homeless. See SA 

225. Under HB 1369, Norquay would have had to obtain a new ID each 

time he moved — assuming he had the necessary documents to obtain 
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such an ID, which he does not — in order to exercise his right to vote in the 

correct precinct.  

 Because Norquay does not have a current ID he is required to travel 

to his old precinct to vote and utilize his “legal” residential address even 

though he no longer resides there. One appellate court found that requiring 

voters “to travel to their former place of residence unnecessarily burdens 

their right to vote, particularly in view of their alleged indigent status, and, 

consequently, their restricted mobility.” Collier, 176 Cal. App. 3d at 33-4. 

The District Court here found the law imposes many burdens on Plaintiffs 

and others similarly situated.  Travel and cost were just part of those 

burdens. SA 75-77. The burden on indigent Norquay to maintain an 

interest in a street address and vote in his old precinct because of that 

requirement is severe for him and others similarly situated.  SA 225-26. 

 Plaintiff Vivier’s ID contains the address where she used to live, and 

the fact that different agencies have different addresses for the same 

residence demonstrates how the addressing system is imperfect. SA 230. 

Neither Norquay nor Vivier have qualifying IDs. And Plaintiffs Norquay, 

Vivier, and Brakebill may not have the funds necessary to update their IDs 

before the November election. SA 226, 231; PA 268. To cure the law’s 
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defect, the District Court fashioned a narrow remedy that permits the 

residential address requirement to remain, but also allows voters, like 

Plaintiffs, to show other mailing addresses on their ID.  

 The District Court struck a fair balance between the State’s interests 

and the right of Plaintiffs and others similarly situated to vote and did not 

abuse its discretion.  

2. The ID law is severely burdensome for Native Americans and 
others similarly situated  

 

The District Court found HB 1369, like its predecessors, lacks a “fail-

safe” mechanism. SA 259. It further found that thousands of Native 

Americans lack qualifying ID, and that 48.7% of Natives who lack the 

qualifying ID also lack the necessary supplemental documentation. SA 255. 

This means at least 2,305 Native Americans cannot vote in 2018 under the 

law. Id. 

In order to obtain a qualifying ID, Native Americans will have to pay 

a fee. There are no free options in North Dakota. The State asserts that 

paying for ID is an acceptable cost. Brief at 36-37. This is plainly wrong. 

Under Crawford, the Supreme Court found the ID law would not survive 

“if the State required voters to pay a tax or fee to obtain a new photo 
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[ID].”553 U.S. at 198.  As the District Court found and the evidence shows, 

North Dakota charges $8 for an ID despite the Secretary’s representations 

otherwise. See SA 263-4. 

The Secretary pivots to assert that Tribes can issue free IDs. Brief at 

37.  The Secretary offered no evidence to show that any of the Tribes in 

North Dakota are able to issue free IDs (and indeed none do). See PA 261. 

The State has not provided any funds to the Tribes to offset the cost 

associated with the State’s law, and the State charges for its ID cards. Given 

Crawford’s plain mandate requiring free IDs for indigent voters, the District 

Court did not err finding the North Dakota’s ID requirements 

unconstitutional.  

Moreover, for those citizens lacking ID to ever vote again, they will 

have to overcome significant burdens. As the District Court noted, “you 

need an ID to get an ID.” SA 73. IDs and the underlying documentation to 

get an ID are not free. For example, many tribal members do not receive 

utility bills that reflect their residential address. PA 194-195. In fact, for 

those who receive fuel assistance, the utility company may not even send a 

bill. PA 194-195. Hence, many North Dakotans will have to pay fees to 
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secure the right to vote, which the Supreme Court has held to be per se 

unconstitutional.  Burdick, 504 U.S. at 434 (citations omitted).  

Plaintiffs Brakebill, Norquay, Vivier, Herman, and others similarly 

situated demonstrate how burdensome these requirements are. See 

generally PA 99-102, 264-268;  SA 224- 232. The time needed to navigate 

through government bureaucracies to obtain the necessary documentation, 

the cost of travel, and the costs associated with taking time off work are no 

small matters for many citizens. See supra, Sections IX. These hurdles are 

disproportionately born by Native Americans because the disparities 

recognized by the District Court with respect to poverty, unemployment, 

homelessness, education levels, access to transportation, etc., still remain. 

SA 70-83; 254-56, 258-59; see, supra, Section IX. 

The Secretary cites to Frank v. Walker, 768 F.3d 744, 746 (7th Cir. 2014) 

(Frank I) for support. Brief at 39. That decision involved considerably 

different facts with much lower burdens. See Frank v. Walker, 773 F.3d 783, 

784 (7th Cir. 2014) (Posner, J., dissenting). Wisconsin allowed eight forms of 

acceptable ID, where North Dakota allows only three, making it the most 

restrictive in the nation. Id. at 785. Furthermore, no plaintiff in Frank I 

contended they had gone to a polling place and were denied their right to 
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vote. Thus, neither Crawford nor Frank I involved allegations of 

disenfranchisement. In contrast, Plaintiffs, and others, were actually turned 

away from voting.  

Wisconsin also issued regulations making any required supporting 

documentation (like birth certificates) free.	Frank I, 768 F.3d at 747. In 

contrast, North Dakota charges $8 for an ID card and $7 for a birth 

certificate, and does not exempt the costs of any documentation. Finally, 

Native Americans disproportionately relied on the fail-safe remedy the 

District Court ordered, showing that the strict ID requirement would have 

disproportionately disenfranchised Native Americans. The burdens placed 

on Native Americans and others are severe and the District Court did not 

err in finding the burden on the right to vote here “outweighs the 

purported interest and arguments of the State.” SA 264. 

3. No compelling state interest necessitates HB 1369 
 

a. The State’s interest in preventing fraud does not justify 
disproportionately burdening Native American voters 

 
Plaintiffs do not dispute North Dakota has an interest in “protecting the 

integrity and reliability of the electoral process” and in “deterring and 

detecting voter fraud.” Crawford, 553 U.S. 181. However, the State cannot 
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severely burden and discriminate against Native Americans just to meet 

these interests. Instead, the State must narrowly draw any regulation to 

advance a compelling state interest. Burdick, 504 U.S. at 434. The State fails 

to satisfy that burden.  

The District Court found no evidence of fraud, observing “the record 

before the Court has revealed no evidence of voter fraud in the past, and no 

evidence of voter fraud in 2016.” SA 262.8 Indeed, the Secretary’s asserted 

interest in preventing fraud is pretext. If the State were genuinely 

concerned about preventing fraud, it would not have created a system that 

allows residents to update their address without also issuing a new ID 

reflecting the updated address.  NDDOT, Driver’s License —Address 

Change System, 

https://apps.nd.gov/dot/dlts/dlos/addressWelcome.htm (“A new 

license will NOT be sent.”) (last visited June 26, 2018). Under this system, 

                                                            
8 For “evidence,” the Secretary relies on Barry Goldwater’s memoir.  Brief at 
5-6.  Senator Goldwater offers only unattributed hearsay, and no actual 
evidence of fraud.  In fact, North Dakota maintained its affidavit failsafe for 
more than 50 years after the election that so concerned Senator Goldwater, 
strongly suggesting that North Dakotans did not see voter fraud as a 
concern. 
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one can update their ID online but still vote in the wrong precinct with the 

outdated ID. This shows that the State is inconsistent about this supposed 

fraud concern. See Veasey, 830 F.3d at 263. 

The Secretary’s position is especially meritless since voter fraud has 

essentially been non-existent in North Dakota. See supra, Section II. If there 

was any concern, the North Dakota Legislature addressed it by increasing 

the penalty for voter fraud in HB 1369 to a harsh class C felony. Hearing on 

HB 1369, supra.  This will deter any fraud. In its Brief, the Secretary 

attempts to show that fraud can occur and might have occurred as a result 

of the use of the affidavit “fail-safe” system. But, the Secretary has failed to 

show there was an actual fraud problem in North Dakota, let alone a 

significant enough problem to justify disenfranchising thousands of voters. 

The District Court, therefore, did not abuse its discretion prioritizing the 

inclusion of qualified voters into North Dakota’s voting system.   

b. The Secretary’s purported desire to forego voter registration 
does not justify disenfranchising Native Americans  

 
The Secretary argues that the system established by HB 1369, which 

excluded Plaintiffs and others, is necessary because the State lacks voter 

registration. Yet, the Secretary fails to note that, in most states, registration 
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is not very burdensome. As Deputy Secretary Silrum explained in a recent 

email, North Dakota’s ID requirements under HB 1369 are much more 

stringent than states with registration:  

this type of voter ID system is much better than voter registration 
since the use of [voter registration] would simply push the 
determination of qualifications to the point at which an 
individual registers. From what I have seen, many state’s [sic] 
laws don’t allow them to do much vetting of the qualifications of 
electors at the time of registration, so what good is it to register 
someone if there is no way to determine if they meet the 
qualifications to be registered for that precinct.”  
 

See PA 270 (emphasis in original). 

The State cannot justify disenfranchising Native Americans by 

imposing a harsher system that requires an ID with an address in order to 

preserve a non-voter registration system.  

c. The State’s purported interest in preserving voter confidence 
does not justify disproportionately burdening Native 
Americans 

 
Much of the hysteria about the possibility of voter fraud is 

manufactured by the Secretary’s own speculative, unproven assertions.  

The Secretary has not pointed to anyone “abstaining from voting out of 

concern for voter fraud[.]” Veasey, 830 F.3d at 263. In fact, the opposite is 

likely true. Participation in elections carries costs, with greater costs 
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generally leading to lower rates of participation. PA 242-243. Increased 

burdens that decrease turnout decreases confidence in the electoral system. 

See Veasey, 830 F.3d at 263. The Secretary has shown no evidence that 

public confidence ever wavered as a result of the system that existed before 

the ID laws. In contrast, Plaintiffs have submitted significant and 

unchallenged evidence of disenfranchisement and severe burdens caused 

by the new system. 

d. The need to establish an elector’s current residential address 
does not justify disproportionately burdening Native 
Americans  

 
The Secretary’s purported concern about ensuring that voters are voting 

in the proper precincts is also suspect. The requirement of having an interest 

in a permanent building or structure is not related to whether an otherwise 

qualified voter resides within the boundaries of a precinct, say at a park 

where there is no permanent building or address. Moreover, the State has 

rejected less-restrictive proposals that would address this concern (e.g. 

allowing voters to sign an affidavit swearing to their qualifications).  

The Secretary goes to great lengths to show that establishing a 

residential address is necessary to ensure the voter is given the proper 

ballot. Brief at 3-4. But the Secretary does not show why one must provide 
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documentary proof of a residential address to ensure one receives the 

proper ballot. For example, the Secretary fails to explain why pointing to a 

map to show where one lives would not suffice to provide a poll worker 

with sufficient information to provide the proper ballot. Such an approach 

has worked well in Arizona and Virginia. See generally Arizona Voter 

Registration Form, Arizona Secretary of State, 

https://azsos.gov/sites/default/files/voter_registration_form.pdf (last 

visited June 29, 2018) (allowing person registering to vote to provide, as an 

alternative to residential address, “[description of] residence location, using 

mileage, cross streets, parcel #, subdivision name and lot, or landmarks”); 

Virginia Voter Registration Application, Virginia Dep’t of Elections, 

https://www.elections.virginia.gov/Files/Forms/VoterForms/VoterRegis

trationApplication.pdf (last visited June 29, 2018) (including check-boxes 

for voters who cannot provide address because, inter alia, their “residence 

address is not serviced by the U.S. Postal Service or I am homeless”).  

And, as discussed above, it may be impossible for some Native 

Americans who do not have a residential address to comply with this 

requirement, because there may not be 911 addressing where they live or it 

may not be up to date. See supra, Section IX. There are less restrictive 
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alternatives to satisfy this concern, and the District Court did not abuse its 

discretion in providing such an alternative.  

e. HB 1369 does not satisfy the Secretary’s interest in aligning 
North Dakota’s ID requirements with those of HAVA.  

 
The Secretary notes that the supplemental documentation allowed 

under HB 1369 consists of the same documents that an elector can use to 

register to vote under the Help America Vote Act (“HAVA”). 52 U.S.C. § 

21083(b)(2)(A)(i). HAVA, however, allows one to register with either a 

photo ID or a supplemental document. HB 1369 requires that an elector 

possess one of a few types of ID cards; supplemental documents alone are 

not sufficient. Therefore, HB 1369 does not align the State’s election 

provisions with those of federal law under HAVA; rather, it imposes a 

stricter burden than HAVA requires.  

Given the severe burdens the law places on voters, the District Court 

did not abuse its discretion in concluding the “public interest in protecting 

the most cherished right to vote for thousands of Native Americans who 

currently lack a qualifying ID and cannot obtain one, outweighs the 

purported interest and arguments of the State.” SA 264.  
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III. The District Court Did Not Abuse its Discretion in Balancing the 
Equities 
 

 The District Court, after carefully analyzing the Dataphase factors, 

found that the irreparable harm to Plaintiffs, the balance of harms, and the 

public interest all favor Plaintiffs. SA 256. The Secretary attempts to 

overcome this finding by asserting the State has valid interests in 

preventing fraud and ensuring voters vote in the proper districts. These 

interests, however, do not justify excluding thousands of voters out of fear 

of an unsubstantiated risk or for the State’s convenience. “The theoretical 

possibility of voter fraud exists in every election nationwide.” SA 262. 

 The District Court’s finding that there is a likelihood of irreparable 

harm to Plaintiffs without an injunction was not clearly erroneous.  

Plaintiffs and others have been and will be disenfranchised. Norquay will 

be unable to vote or will be required to travel to his old precinct to vote, 

which will be a hardship he may not be able to overcome.  Vivier has 

already been turned away even with an appropriate ID, which will likely 

recur again.  Plaintiffs will be required to maintain an interest in property. 

Others similarly situated to the Plaintiffs, the homeless, and those who lack 

a “current residential street address” will also be disenfranchised. The 

Appellate Case: 18-1725     Page: 72      Date Filed: 07/02/2018 Entry ID: 4678343  



61 
 

District Court found that at least 2,305 voters would be disenfranchised 

under HB 1369. SA 258.  

 There is also potential harm to the public interest. The rights at stake 

are of the most fundamental – the right to participate in the democratic 

process.  As the court recognized, “the public interest in protecting the 

most cherished right to vote for thousands of Native Americans who 

currently lack a qualifying ID and cannot obtain one, outweighs the 

purported interest and arguments of the State.” SA 264. The District Court 

did not abuse its discretion. 

IV. The District Court’s Order is Not Overbroad  
 
 When preparing its remedy, the District Court was presented with an 

extensive record. This is not a case with a “factually barebones record” that 

rests on speculation. Citizens United v. FEC, 558 U.S. 310, 332 (2010). To the 

contrary, Plaintiffs have presented overwhelming and undisputed 

evidence evincing the multiple burdens placed upon Native Americans.  

C.f. Crawford. 553 U.S. at 200-03. As shown above, Plaintiffs are likely to 

succeed on the merits of their claims. Thus, the District Court was tasked 

with curing the constitutional violation. Ayotte v. Planned Parenthood of N. 

New England, 546 U.S. 320, 321, 332 (2006) (citations omitted). 
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 The Secretary alleges Plaintiffs have made across the board facial 

challenges that all fail and therefore the claims only succeed as as-applied 

challenges. As the Supreme Court has acknowledged, “the distinction 

between facial and as-applied challenges is not so well defined that it has 

some automatic effect or that it must always control the pleadings and 

disposition in every case involving a constitutional challenge.” Citizens 

United, 558 U.S. at 331. Rather, the distinction “goes to the breadth of the 

remedy employed by the Court, not what must be pleaded in a complaint.” 

Id. Here, instead of severing the provision entirely, the court fashioned a 

narrow remedy keeping the residential address requirement but also 

allowing other addresses to be used. It also modestly expanded the types of 

acceptable IDs to ones the State purports to already accept to accommodate 

the needs of Native Americans. These remedies are not overbroad. To the 

contrary, the order is deferential to the State and attempts to keep the law 

intact to the extent possible.  

 Even if considered in as-applied terms, a holding in favor of Plaintiffs 

here would mean other similarly situated parties “raising the same 

challenge would also win.” Citizens United, 558 U.S. at 376. As a result, the 

District Court was free to remedy the violation as to Plaintiffs and those 
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similarly situated, in this case those who similarly lack a residential 

address and identification. See Iowa Right To Life Comm., Inc. v. Tooker, 717 

F.3d 576, 588 (8th Cir. 2013) (noting Court can consider each claim and 

utilize partial, rather than facial invalidation); id. at 598 (finding 

unconstitutional certain statutory provisions “as applied to IRTL and other 

groups” similarly situated) (emphasis added); Ihrke v. N. States Power Co., 

459 F.2d 566, 572 (8th Cir. 1972), vacated on other grounds, 409 U.S. 815 

(1972); Caspar v. Snyder, 77 F. Supp. 3d 616, 642 (E.D. Mich. 2015) (collecting 

cases).   

V. Alternative Basis for the Injunction 
 

Prior to the District Court’s 2018 order, the District Court issued an 

injunction because “the lack of any ‘fail-safe’ provisions” was dispositive. 

SA at 64. The Secretary did not challenge the order or the grounds upon 

which the 2016 preliminary injunction was decided, but moved to dissolve 

the injunction in light of the new law. The District Court, however, 

dissolved the injunction not because of the new law but because, following 

its most recent injunction and the protections provided therein, the “earlier 

order is now moot.” SA 267.  
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Additionally, Plaintiffs have submitted sufficient evidence to 

establish North Dakota’s laws violate the Voting Rights Act.  In the event 

the District Court’s order is overturned, the case should be remanded to 

the District Court to reconsider the Secretary’s Motion to Dissolve 

Preliminary Injunction and the VRA claims.           

CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that the Court 

affirm the District Court Order.  
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