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STATEMENT OF THE ISSUES 

I. Whether the District Court erroneously proceeded with termination of 

parental rights in the absence of a conclusive tribal determination of 

D.E.’s status as an Indian child as defined by the Indian Child Welfare 

Act? 

II. Whether the District Court abused its discretion in terminating S.C.’s 

parental rights by concluding that the Department proved by clear and 

convincing evidence that the conduct or condition rendering T.E. unfit 

to parent was unlikely to change within a reasonable time where the 

Department presented no testimony from T.E.’s providers at the 

termination hearing?  

STATEMENT OF THE CASE 

  The Department of Public Health and Human Services, Child and Family 

Services Division (the Department), petitioned the Montana Second Judicial 

District Court, Silver Bow County, for Emergency Protective Services, 

Adjudication as a Youth in Need of Care and Temporary Legal Custody (TLC) of 

D.E. on September 2, 2015.  The Department indicated that D.E. may be an Indian 

child subject to the Indian Child Welfare Act due to mother’s status as an enrolled 

member of the Blackfeet Tribe.  The Department alleged physical neglect and 

physical abuse of D.E. due to reports that birthmother T.E. did not provide a safe 
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and stable living environment, exposed D.E. to the consumption of dangerous 

drugs, and struck D.E. in inappropriate ways.  Birthfather L.E. died in June, 2015.  

  The Department removed D.E. from mother’s custody and placed him with a 

non-relative kinship provider.  Once T.E. was released from jail, she attempted to 

locate the children in violation of a no contact order issued by Butte Police 

Department.  Law enforcement’s concern that T.E. was suicidal and may be a risk 

to herself or others resulted in T.E.’s commitment to the Montana State Hospital 

for one month.  

 At a hearing in mother’s absence on October 28, 2015, D.E. was adjudicated 

a Youth in Need of Care and the Court granted TLC of the child to the Department 

for a period not to exceed six months under non-ICWA standards.   On December 

7, 2015, the Court conducted a hearing on the Department’s treatment plan for 

T.E., and ordered the treatment plan proposed by the Department in T.E.’s 

absence.    

The Department subsequently petitioned the Court to approve a second 

treatment plan on May 3, 2016 and to extend TLC because T.E. was working the 

treatment plan.  The children were returned to T.E. for a trial home visit on July 

26, 2016, but were removed again on October 11, 2016, due to alleged positive 

drug test results of T.E.  

 The Court granted a second petition to extend TLC on January 31, 2017.   
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  On May 9, 2017, the Department filed a Petition for Permanent Legal 

Custody, Termination of T.E.’s Parental Rights and Request for Hearing.   

The Court conducted a contested termination hearing on June 7, 2017 and entered 

Findings of Fact and Conclusions of Law and Order Terminating Parental Rights 

on June 12, 2017.  The court found that D.E. was adjudicated a Youth in Need of 

Care; that the Department proved by clear and convincing evidence that T.E. failed 

to complete her treatment plans; and that the conduct or condition of T.E. was 

unlikely to change within a reasonable time.  The Court found that the Department 

provided reasonable efforts to reunify the family and that continuation of the 

parent-child legal relationship will likely result in continued abuse and neglect.  

T.E. appeals from this Order.  

STATEMENT OF THE FACTS 

  After D.E.’s birthfather was killed in Butte, Montana in June, 2015, 

birthmother T.E. struggled with her mental health. Doc. 2 at 3; Tr. 1/11/17 at 30.  

According to the Affidavit of Child Protection Specialist (CPS) Matt Lebrun, in 

August, 2015, law enforcement was called to T.E.’s home on several occasions.  

Law enforcement investigated a report of potential drug use and of the home 

lacking running water, but left the home on both occasions without concerns, 

noting that the children did not appear to be abused or neglected.  Doc. 2 at 3.   



4 
 

Law enforcement was again called to the home due to a report that T.E. 

chased the children out of the home and had struck D.E. with a bungee cord on his 

shoulder and back area.  Doc. 2 at 3-4.  T.E. was arrested for Partner Family 

Member Assault and the children were removed and placed with non-relative 

kinship provider.  Doc. 2 at 4.   

  After T.E. was released from custody, she allegedly violated a no-contact 

order by attempting to see her children.  Doc. 2 at. 4.  A few days later, T.E. 

entered a neighbor’s home unannounced, and was almost shot.  Id.  Law 

enforcement placed T.E. in protective custody due to their concerns that she was 

suicidal and may be a risk to herself or others.  Id.  T.E. was ultimately placed in 

the Montana State Hospital (MSH) and was released in October, 2015. 

  In the meantime, the district court issued an Order granting Emergency 

Protective Services and set a Show Cause Hearing for September 23, 2015.  Doc 3.  

T.E. moved to continue the Show Cause Hearing, which was reset to October 28, 

2015.  Docs 6-7.  

T.E. did not appear at the Show Cause Hearing, but was represented by 

counsel, who had not had contact with T.E. for weeks.  Doc. 12; Tr. 10/28/2015 at 

5.  The court conducted a contested hearing with testimony from the Department.  

Tr. 10/28/2015 at 5.   
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The Affidavit in support of the Petition for TLC indicated D.E. may be an 

Indian child subject to the Indian Child Welfare Act due to T.E.’s enrollment with 

the Blackfeet Tribe.  Doc. 2 at 2.  However, counsel for the Department filed a 

Notice advising the Court and the parties that the Indian Child Welfare Act 

(“ICWA”) was not involved in this case.  Doc. 4.  No documentation was filed in 

support of that Notice and the Notice was served only upon the attorney for D.E.  

Id.  At the Show Cause Hearing, CPS Lebrun testified as follows: 

Q. And you have also investigated, have you not, whether or not ICWA   

applies in this case? 

 

A.  Yes.  I contacted the Blackfoot tribe directly, who is L.E.’s tribe.  That   

is the deceased birthfather.  He was deceased at the time the 

Department became involved.  They have told me that they are not 

eligible, just they can only be descendent members.  

 

Q.  So ICWA does not apply in this case? 

A.  That’s – that is correct. 

Tr. 10/28/2015 at 7-8. 

 In response to further questioning by the guardian ad litem, CPS Lebrun 

testified as follows: 

Q.  And, finally, you mentioned the – your investigation of the ICWA –   

whether there was any ICWA connection for these children.  Have 

you gotten anything in writing from the tribe yet?  

 

A.  No, I have not.  

Q.  Okay. Are you expecting something? 
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A.  Yes, I – I have to send that out.  I – all I got was verbal confirmation   

that they are not enrollable.  

 

Tr. 10/28/2015 at 11.  Thus, as of October 28, 2015, the Department had not yet 

requested verification of enrollment or eligibility for enrollment of D.E. with the 

Blackfeet Tribe.  

 In response to questions posed by counsel for T.E., CPS Lebrun testified: 

 Q.  Do you know whether [T.E.] has got any tribal affiliation? 

A.  Yes.  She is – you know, I don’t remember her exact tribal affiliation,   

but she told me that she is not enrollable herself and that her children 

would not be enrollable.  

 

 Q.  But have you made sure of that by contacting whatever tribe? 

 A.  No, I have not.  

 Q.  Are you intending to do that – 

 A.  Yes. 

 Q.  – so we can clarify that? 

 A.  Yes.  

Tr. 10/28/2015 at 12. 

At the conclusion of the Show Cause hearing, the court found by a 

preponderance of the evidence that D.E. was a youth in need of care as defined by 

the statute.  Tr. 10/28/2015 at 14.  

The Court proceeded to a bifurcated dispositional hearing and heard 

testimony concerning the Department’s intention to develop a treatment plan for 
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T.E. to address chemical dependency, mental health and safe and stable housing.  

Tr. 10/28/2015 at 14-15.  The Department anticipated including in that plan a 

psychological evaluation and a parenting assessment.  Id. 15-16.  The Department 

confirmed it had arranged a courtesy worker in the Great Falls office, where T.E. 

was currently residing.  Id. at 16.  

At the conclusion of the hearing, the Court granted TLC with respect to both 

D.E. and A.E. for a period not to exceed six months in order for T.E. to address 

housing, chemical dependency and mental health.  Tr. 10/28/2015 at 18-19.   

Concerning the application of ICWA to the cases, the Court stated: 

I do want, during the grant of temporary legal custody to the  Department, 

the Department to look at the question conclusively as to whether or not, 

through [T.E.’s] family and her heritage, as to whether or not ICWA might 

still apply.  I know that L.E., the birthfather, is deceased and that we have 

confirmation in the file that ICWA does not apply because the children are 

not enrollable through father’s heritage, but we need to make sure that that’s 

the case with respect to mother, as well.  

 

It appears that [T.E.] has discussed with the Department the nature of her 

Indian heritage, but until we have that decided conclusively, we’re kind of 

skating on questionable ice here.  The Court’s making an adjudication based 

on non-ICWA standard care.  We haven’t heard from a qualified ICWA 

expert in making these findings by a preponderance of the evidence rather 

than by clear and convincing evidence.  Se we need to know to protect 

[T.E.’s] rights, if we need to be reviewing this matter if the children are, in 

fact, Indian children as defined by statute.  

 

Tr. 10/28/2015 at 19-20.  

 The Court set a hearing on the treatment plan for December 7, 2015.  On that 

date, T.E. did not appear, although she was represented by counsel.  Tr. 12/7/2015 
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at 5.  CPS testified that it was unsuccessful in contacting T.E., though T.E. had 

left an updated phone number with the Department the week prior.  Id. at 7.  CPS 

testified that it had not yet set up a courtesy worker in the Great Falls area because 

it did not have an address for T.E., and that the Department had not reviewed the 

treatment plan provisions with T.E. since it was written.  Id. at 7.  The Court signed 

the proposed treatment plan and directed T.E. to comply with the goals and tasks 

of the treatment plan, which included a completing a parenting and chemical 

dependency evaluation, signing a release of information to obtain the 

psychological evaluation from MSH, obtaining safe and stable housing, 

maintaining contact with the Department, and addressing any legal or criminal 

matters. Id. at 9-10; Doc. 18.  

The Department then filed a Petition to Extend TLC on the grounds that T.E. 

had made progress in every area of her treatment plan, but had not had enough 

time to demonstrate long-term success.  Doc. 27 at 7. The Department also filed a 

Motion to Approve a second Treatment Plan.  Docs. 23-24.     

At the May 18, 2016 hearing on the Department’s Petition to Extend TLC 

and to approve the second treatment plan, T.E. did not appear but was represented 

by counsel.  Testimony from the Department indicated that T.E. was, “working 

with the courtesy worker in Great Falls and doing an excellent job.”  Tr. 5/18/16 at 

7.  The Department reported that T.E. had provided 17 clean UAs, met with her 
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counselor weekly and maintained contact with the Department.  Id. at 9.  CPS 

Lebrun admitted T.E. was keeping her weekly phone visits with the children, that 

T.E. was compliant with the chemical dependency and mental health components 

of her treatment plan; and that T.E. obtained housing, but the Department had not 

yet assessed the home.  Id. at 10-11.   The Department indicated it planned to 

relocate the children to Great Falls to facilitate in-person contact between T.E. and 

the children.  Id.  The Department indicated that in-patient treatment was 

recommended in a psychological evaluation, but the Department did not require 

that of T.E. because T.E. did not have the resources for inpatient therapy.  Id. at 10.  

The Department contended that T.E. needed more time to complete the first 

treatment plan, which had expired, and sought approval of a second treatment 

plan
1
.  Id. at 7.  CPS Lebrun testified that this was not an ICWA case, but 

presented no evidence or documentation from any Indian Tribe at the hearing.  Id. 

at 8.  At the conclusion of the hearing, the Court approved the new treatment plan 

and extended TLC.  Id. at 15.  

                                                           
1
 The only apparent difference between the two Treatment Plans is that the first 

Treatment Plan (Doc.18), provided, “Mother has completed a psychological 

evaluation at the Montana State Hospital in Warm Springs. Mother will follow the 

recommendations of the mental health evaluation.”  The second Treatment Plan 

(Doc. 30), required that “Mother will complete a psychological evaluation with the 

parenting component with a Department approved provider and follow the 

recommendations of that mental health evaluation.”   
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In August, 2016, the Department filed correspondence from the Turtle 

Mountain Band of Chippewa Indians, indicating that D.E. was not enrolled in or 

eligible for enrollment in that tribe.  Doc. 34.  No other documentation from any 

other tribe, including the Blackfeet Tribe, exists in the district court record.  

The Department again petitioned to extend TLC on December 20, 2016.  

The Department reported that D.E. and A.E. had been returned to T.E.’s home for 

a trial visit on July 26, 2016 but the children were removed on October 11, 2016 

due to T.E.’s positive test results for methamphetamine and amphetamine.  Doc. 40 

at 5.  The Department also sought approval of its Permanency Plan, which 

indicated its intent to reunify the family.  “Plan B” was adoption of D.E.  Doc. 42 

at 5.  

The guardian ad litem filed a report dated January 6, 2017, concerning the 

Permanency Hearing which indicated that the Department had not set up the 

psychological evaluation with parenting assessment as required by the Treatment 

Plan.  The guardian believed it would be beneficial to have that assessment as soon 

as possible, as well as a Family Engagement Meeting.   Doc 45 at 3; Doc. 30 at 3.  

At the hearing on the petition to extend TLC, T.E. stipulated to the extension 

of TLC and agreed with the permanency plan of reunification with her children.  

Tr. 1/11/17 at 5.  Based upon those stipulations, the court extended TLC for a 

period not to exceed six months.  Id. at 7.   
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During the same hearing, counsel for the Department indicated his belief 

that this case was not subject to ICWA.  Tr. 1/11/17 at 8.  The Court responded, 

“Did we make the determination that this is not an ICWA case?”  Id.  Counsel for 

the Department responded, “Yes, Your Honor.”  Id.  However, the record is void of 

evidence that the Department ever formally sought or received a conclusive tribal 

determination that D.E. was or was not eligible for membership with the Blackfeet 

Tribe.  

On May 2, 2017, the Department filed a Petition for Permanent Legal 

Custody, Termination of Parental Rights with Right to Consent to Adoption and 

Request for Hearing for the Birth Mother.  Doc. 50.  The Petition contended that 

D.E. was adjudicated a youth in need of care and T.E. had not successfully 

completed her treatment plans and that the conduct or condition rendering T.E. 

unfit to parent was unlikely to change within a reasonable time.  The Affidavit 

filed in support of the Petition to Terminate Parental Rights (“PTR”) reflected the 

Department’s belief that D.E. was not an Indian Child subject to ICWA.  Doc. 51 

at 2.  

At a contested hearing on the PTR on June 7, 2017, the courtesy Great Falls 

CPS worker, Christa Waliezer, testified that contact with T.E. during the previous 

six months was sporadic due to T.E.’s difficulty in keeping a consistent phone and 

providing that phone number to the Department.  Tr. 6/7/2017 at 9.  CPS Waliezer 
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testified that T.E. provided very few UAs since October, 2016, although T.E. had 

tested clean in February and March, 2017.  Id. at 10, 14.  CPS Waliezer believed 

T.E. may have lost her housing and was not consistent with visitation with her 

children because D.E. refused to attend the visits.  Id. at 10.   CPS Waliezer 

testified that T.E. did not make mental health appointments and was discharged for 

failing to attend, though T.E. felt that her mental health issues stemming from the 

death of L.E. were overcome.  Id. at 11. 15-16. 

CPS Cassandra Olson, the primary caseworker on this case, testified that the 

courtesy CPS worker Waliezer kept Olson abreast of T.E.’s work on the treatment 

plan by email or phone communication twice per month.  Tr. 6/7/2017 at 19-20.  

Olson testified she believed T.E. failed her treatment plan and did not believe 

T.E.’s condition was likely to change within a reasonable time. Id. at 21.  

However, CPS Olson admitted she was basing her opinion upon the work of others 

(namely, Waliezer) and “very brief” contact with the children when Olson was in 

Great Falls for another reason.  Id. at 23.  

T.E. testified that she had resided in the same residence in Great Falls since 

April 2016.  Tr. 6/7/2017 at 31.  T.E. testified she had a “nervous breakdown” after 

her husband was murdered.  Id. at 33. T.E. testified that L.E. was the disciplinarian 

for the children, and the children did not listen to her after he passed.  Id. at 33.  

T.E. called CPS Lebrun after she moved to Great Falls in October, 2015, to get a 
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courtesy worker set up, but it did not get set up for months.  Id. at 35.  T.E. testified 

she did not believe she needed additional chemical dependency or mental health 

treatment and confirmed she was not in counseling.  Id. at 33-34, 40.  T.E. testified 

that while D.E. refused to come to visits, she visits with A.E. almost every week. 

Id. at 37.  T.E. acknowledged she had only provided two UAs since November 9, 

2016, but testified that she would test clean.  Id. at 40, 42-43.  

T.E.’s mother, S.B., confirmed that T.E. had lived in the apartment next to 

her for two years, and that the death of L.E. had triggered a nervous breakdown in 

T.E.  Tr. 6/7/2017 at 45.  S.B. did not believe that T.E. has a drug problem, and 

testified that while she believed T.E. was in good mental health, it was good for 

T.E. to have someone to talk to besides S.B.  Id.  S.B. expressed concern that the 

Department was giving the children mixed messages, and stated that the children 

should be home with their mother.  Id. at 46. 

At the conclusion of the hearing, the District Court found that D.E. and A.E. 

were adjudicated youths in need of care in the fall of 2015.   Tr. 6/7/2017 at 50.  

The Court found that the treatment plans were not successfully completed.  Id.  

Regarding chemical dependency, the Court found it undisputed that T.E., “simply 

discontinued taking UAs [in]early November 2016” until she submitted to two 

others in February and March 2017.   Id.  The Court found that T.E. neglected or 
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ignored her “obligation to establish that she is remaining clean, drug-free, sober, in 

a capacity to raise these kids.”  Id. at 50-51.   

The Court found that T.E. also failed the mental health component of her 

treatment plan.  The Court stated, “[n]o professional person has come in here to tell 

me that mom’s unilateral decision to discontinue mental health therapy has any 

benefit for the children… This mental health component in these treatment plans, 

again, is not a good idea, it’s The Court order. And [T.E.] has unilaterally chosen 

to refuse or ignore that court order.”   Tr. 6/7/2017 at 51-52.  The Court found that 

T.E. failed to maintain a safe and stable house because she tested positive for 

methamphetamine after the children were returned to the home on a trial basis.  

Id.at 52.  The Court took no issue with T.E. regular communication with the 

Department throughout the treatment plans.  Id., at 53.  

The court then considered whether T.E.’s condition was likely to change 

within a reasonable time.  The Court noted that the trial home visit did not succeed 

due to erratic and inconsistent behavior.  Tr. 6/7/2017 at 54.   Without testimony 

from chemical dependency or mental health providers regarding T.E.’s condition 

and current recommendation for treatment, the court found T.E. had “unilaterally 

opted out” of chemical dependency and mental health compliance.  Id.  The court 

noted, “[r]ather than any competent evidence from a professional person to tell me 

that those issues are in the past and that the parenting deficits have been resolved, I 
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make the finding that this condition that renders mom unfit to parent the kids is not 

likely to change in the reasonable foreseeable future.”  Id.  

The court issued Findings of Fact, Conclusions of Law and Order 

Terminating Parental Rights on June 12, 2017.  Doc. 56.  The Court found that the 

Department proved by clear and convincing evidence that the December 7, 2015 

and May 18, 2016 Treatment Plans were not successfully completed by T.E. and 

that the conduct or condition rendering T.E. unable to parent was unlikely to 

change within a reasonable time.  Doc. 56.  The court concluded that the best 

interests D.E. will be served by terminating T.E.’s parental rights to D.E. and 

awarding permanent legal custody to the Department.  Id.  The court made no 

express findings with respect to ICWA, but implicitly found it did not apply given 

the non-ICWA standards employed by the court in its termination Order.    

T.E. filed a petition for an out-of-time appeal, which this Court granted on 

November 7, 2017.  

STANDARDS OF REVIEW 

Whether a district court violated a parent’s constitutional right to Due 

Process and fundamentally fair procedures in termination proceedings is a question 

of constitutional law, for which this Court’s review is plenary.  In re J.W., 2013 

MT 201, ¶ 25, 371 Mont. 98, 307 P.3d 274 (citing In re T.S.B., 2008 MT 23, ¶ 20, 

341 Mont. 204, 177 P.3d 429).   
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This Court reviews a district court’s termination of an individual’s right to 

parent her children for an abuse of discretion.  In re D.B. and D. B., 2007 MT 246, 

¶ 16, 339 Mont. 240, 168 P.3d 691.  A district court abuses its discretion when its 

findings of fact are clearly erroneous, its conclusions of law are incorrect, or the 

court otherwise, “acts arbitrarily, without employment of conscientious judgment, 

or exceeds the bounds of reason resulting in substantial injustice.  In re A.G., 2005 

MT 81, ¶ 12, 326 Mont. 403, 109 P.3d 756.  

Findings of fact are clearly erroneous if not supported by substantial 

evidence, if the court misapprehended the effect of the evidence or if this Court is 

left with the definite and firm conviction that the district court was mistaken.  In re 

S.T., 2008 MT 19, ¶ 8, 341 Mont. 176, 176 P.3d 1054 (citation omitted); see also, 

In re Marriage of Nevin (1997), 284 Mont. 468, 472, 945 P.2d 58, 61.  

We review a district court's conclusions of law in a termination proceeding 

de novo for correctness.  In re L.D., 2018 MT. 60, ¶ 10, (citing In re M.P.M., 1999 

MT 78, ¶ 12, 294 Mont. 87 976 P.2d 988.  

  Any parent of an Indian child from whose custody such child was removed 

may petition any court of competent jurisdiction to invalidate such action upon a 

showing that such action violated any provision of 25 U.S.C. §§ 1911, 1912, or 

1913, even if the party fails to object in the district court.   25 U.S.C. § 1914; In re 

H.T., 2015 MT 41, 378 Mont. 206, 343 P.3d 159.   

http://searchcourts.mt.gov/getDocument?vid=%7b30D74FA2-6019-4BC8-8D96-F3487DBFDD51%7d
http://searchcourts.mt.gov/getDocument?vid=%7b30D74FA2-6019-4BC8-8D96-F3487DBFDD51%7d
https://scholar.google.com/scholar_case?case=13257748507691651593&q=youth+in+need+of+care,+what+point+is+child+removed%3F&hl=en&as_sdt=4,27
https://scholar.google.com/scholar_case?case=13257748507691651593&q=youth+in+need+of+care,+what+point+is+child+removed%3F&hl=en&as_sdt=4,27
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SUMMARY OF THE ARGUMENT 

 The District Court did not afford T.E. fundamentally fair procedures or 

ensure strict compliance with Indian Child Welfare Act when it had reasons to 

believe the child may be an Indian child because of tribal affiliations of both 

birthparents, but instead proceeded with the termination hearing in the absence of 

evidence that the Department formally sought or received a conclusive tribal 

determination that D.E. was or was not eligible for tribal enrollment with the 

Blackfeet Tribe.   

The District Court abused its discretion in terminating T.E.’s parental rights 

by finding and concluding that the Department proved by clear and convincing 

evidence that T.E. did not complete her treatment plan and that the condition 

rendering T.E. unfit to parent was unlikely to change within a reasonable time. The 

evidence relied upon by the District Court was insufficient and the Department 

presented no testimony from T.E.’s mental health provider, chemical dependency 

provider, or psychologist, to prove that the conduct or condition rendering T.E. 

unfit to parent was ongoing or unlikely to change within a reasonable time.    

ARGUMENT 

I. The District Court erroneously proceeded with termination of parental 

rights in the absence of a conclusive determination by the tribe of D.E.’s 

status as an Indian child as defined by the Indian Child Welfare Act in 

violation of T.E.’s right to Due Process.  
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  It is well established that a natural parent's right to care and custody of a 

child is a fundamental liberty interest which courts must protect with 

fundamentally fair procedures at all stages of the proceeding for the termination of 

parental rights.  In re B.N.Y., 2003 MT 241, ¶ 21, 317 Mont. 291, 77 P.3d 189 

(citations omitted).  Termination procedures must satisfy the Due Process Clause 

of the Fourteenth Amendment of the United States Constitution, which guarantees 

that those procedures are fundamentally fair.  Id. at ¶ 21; U.S. Const. amend. XIV. 

This requires that a district court must adequately address each applicable statutory 

requirement before it terminates an individual's parental rights.  Id., (citing In re 

A.M., 2001 MT 60, ¶ 34, 304 Mont. 379, 22 P.3d 185). 

  The Montana and U.S. Constitutions require strict compliance with the 

statutory requirements governing parental rights termination proceedings and the 

failure to strictly comply with the statutory requirements should generally result in 

the reversal of the termination.  In re J.C., 2008 MT 127, ¶ 53, 343 Mont. 30, 183 

P.3d 22.  

  The Indian Child Welfare Act imposes heightened federal standards for the 

removal of Indian children from their families.  In re L.D., ¶ 12 (citing 25 U.S.C. 

§§ 1902, 1911, and 1912(d)-(f)).  Congress enacted ICWA in 1978, “to protect the 

best interests of Indian children and to promote the stability and security of Indian 

tribes and families." 25 U.S.C. § 1902.  ICWA provides the "minimum Federal 

http://www.lexis.com/research/buttonTFLink?_m=d52ecee6d033c591ca2556e3ed96b2af&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2015%20MT%2041%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=107&_butInline=1&_butinfo=25%20U.S.C.%201902&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLbVzt-zSkAl&_md5=fe4b8263ec12e1ca4b44f7ae23e5fec2
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standards for the removal of Indian children from their families and the placement 

of such children in foster or adoptive homes which will reflect the unique values of 

Indian culture.” Id.;  In re H.T., ¶ 23, citing In re M.S., 2014 MT 265A, ¶ 14, 376 

Mont. 394, 336 P.3d 930 (citations omitted).  ICWA "is based on the fundamental 

assumption that it is in the Indian child's best interest that its relationship to the 

tribe be protected."  Mississippi Band of Choctaw Indians v. Holyfield et.al., 490 

U.S. 30, 49-50 (1989)(internal citations omitted). 

 Because ICWA and § 41-3-609, MCA (termination of parental rights based 

on abuse, neglect, or abandonment), impose different standards for termination of 

parental rights depending on whether a child is an “Indian child,” district courts 

must first verify the Indian or non-Indian status of a child prior to proceeding with 

termination proceedings whenever the court has “reason to believe” that the child 

is an Indian child as defined by ICWA.  In re L.D., ¶  13. 

 An “Indian child” is any unmarried person under age eighteen who is either 

“a member of an Indian tribe” or is “eligible for membership in an Indian tribe and 

is the biological child of a member of an Indian tribe.”   In re L.D., ¶ 14, citing 25 

U.S.C. § 1903(4).  The question of whether a child is eligible for tribal 

membership is dependent on the child’s actual ancestry, and the Tribe’s 

determination of membership and membership eligibility is conclusive as a matter 

http://www.lexis.com/research/buttonTFLink?_m=d52ecee6d033c591ca2556e3ed96b2af&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2015%20MT%2041%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=108&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2014%20MT%20265A%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLbVzt-zSkAl&_md5=aa8c80f245cf5a94a440e363d522a77a
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of law.  Id., (citing In re A.G., ¶ 13 and In re Adoption of Riffle, 277 Mont. 388, 

391, 922 P.2d 510, 513).  

This Court recently articulated the threshold questions of fact for district 

courts as: (1) whether the court has reason to believe that a subject child may be an 

‘Indian child’ and (2) whether an Indian tribe has conclusively determined that the 

child is a member or eligible for tribal membership.  Id, ¶ 14 (citations omitted). 

The Court held: 

Absent a conclusive tribal determination of membership or membership 

eligibility, a district court may not proceed with termination proceedings 

under ICWA or § 41-3-609, MCA, if a reason exists to believe that a child 

may be an Indian child.   When a court has reason to believe that a child may 

be an Indian child, proceeding to termination without a conclusive tribal 

determination of tribal membership or eligibility is an abuse of discretion.   

 

In re L.D., ¶ 14, (citations omitted).  

 In L.D., the Department asserted in its petitions that it had reason to believe 

that L.D. was an Indian child by affiliation with the Chippewa Cree Tribe.  In re 

L.D. ¶ 15.  Though the Department gave notice to the Tribe of the termination 

proceedings, the record was void of evidence that the Department ever formally 

sought or received a conclusive tribal determination that L.D. was or was not 

eligible for tribal enrollment.  Id.  This Court held that the Department’s passive 

reliance on the inaction of the tribe and beliefs of the parents that L.D. was not 

eligible for tribal membership was insufficient to satisfy the ICWA burden to 
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actively investigate and make formal inquiry with the tribe for a conclusive 

determination of L.D.’s membership eligibility.  Id.  Similarly, the Court held: 

The Court’s reliance on Mother’s stipulation or acquiescence that ICWA did  

not apply was insufficient as a matter of law to satisfy the court’s threshold 

duty to obtain a conclusive determination from an Indian tribe of tribal 

eligibility prior to proceeding with termination proceedings when a reason 

exists to believe that the child may be an Indian child. 

 

In re L.D., ¶ 16.   

  It is ultimately the court’s responsibility to ensure strict compliance with 

ICWA and due process of law.  Id, ¶ 17.  A parent cannot waive application of 

ICWA by stipulation or acquiescence, and therefore the district court erred and 

abused its discretion by proceeding to terminate Mother’s rights to L.D. without a 

conclusive tribal determination of L.D.’s tribal membership or eligibility. Id., ¶¶ 

16-17.   

 Here, the District Court did not afford T.E. fundamentally fair procedures or 

ensure strict compliance with ICWA.  The district court had reasons to believe that 

D.E. may be an Indian child.  First, the Department’s Petition for TLC averred that 

D.E. may be an Indian child due to T.E.’s enrollment with the Blackfeet Tribe.  

Doc. 2 at 2.  The Department’s Affidavit attested that ICWA verifications “will be 

sent out.”  Id.   
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  Before the Show Cause Hearing, counsel for the Department filed a “Notice 

of No ICWA Involvement,” but attached no supporting conclusive documentation 

from the Tribe and served only D.E.’s attorney with the Notice.  Doc. 4.   

  Subsequent testimony from CPS Lebrun revealed that birthfather L.E.’s tribe 

was the Blackfeet tribe and D.E. could be descendent members.  Tr. 10/28/2015 at 

7-8.  CPS Lebrun admitted that he had still not sent anything to the tribe nor 

received anything in writing from the Blackfeet Tribe to determine D.E.’s 

eligibility for enrollment, but relied only on the verbal statements from the tribe to 

assert his belief that the children were not eligible for enrollment.
2
  Id., at 11.   

  The court had additional reasons to believe that D.E. may be an Indian child. 

CPS Lebrun acknowledged at the Show Cause hearing that T.E. was also affiliated 

with a tribe, though he could not recall which one.  T.R. 10/28/2016 at 12.  CPS 

Lebrun claimed T.E. told Lebrun that neither she nor D.E. are eligible for 

enrollment in the tribe.  Tr. 10/28/2016 at 12.  However, the court directed the 

                                                           
2
 Lebrun stated that the children can “only be descendent members” of the 

Blackfeet Tribe. However, ICWA defines an “Indian child” as including an 

unmarried person under age eighteen who is “eligible for membership in an Indian 

tribe and is the biological child of a member of an Indian tribe.” In re L.D., ¶ 14, 

citing 25 U.S.C. § 1903(4).   Since L.E. is the birthfather of D.E., the fact that D.E. 

may be a descendent member supports the belief that D.E. may meet the definition 

of Indian child, rather than dispels it.  See also In re Estate of Big Spring, 2011 MT 

109, ¶ 6, 360 Mont. 370, 255 P.3d 121 (Blackfeet Tribe enrollment established on 

the record in part by statements that an individual’s enrollment in the Blackfeet 

Tribe may be established as a descendant, and “Descendent Form” officially 

recognizing a person as a descendent of the tribe to establish enrollment). 
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Department, “to look at the question conclusively as to whether or not, through 

[T.E.’s] family and her heritage, as to whether or not ICWA might still apply.”  Tr. 

10/28/2015 at 19.   The district court clearly had reasons to believe ICWA may 

apply, given its directive to the Department to obtain a conclusive determination of 

enrollment eligibility. 

The Department filed an ICWA verification that the children were not 

eligible for enrollment in the Turtle Mountain Band of Chippewa Indians.  Doc. 

34.  However, the record is silent as to whether the Department believed the Turtle 

Mountain Band of Chippewa was T.E.’s reported tribal affiliation, or perhaps one 

of many reported tribal affiliations. Even if this Court concludes that the filing of 

the determination of ineligibility for enrollment conclusively resolved the question 

of D.E.’s tribal affiliation through his birthmother, the record is void of any 

conclusive determination of eligibility for enrollment with the Blackfeet Tribe 

through his birthfather. 

The only subsequent references to ICWA in the record occurred first at the 

May 18, 2016 hearing on the Department’s Petition to Extend TLC, where counsel 

for the Department inquired of CPS Lebrun “Is this an ICWA case?” Lebrun 

replied “It is not.”  Tr. 5/18/2016 at 8.  Finally, during the January 11, 2017 

hearing, counsel for the Department stated to the District Court, “This is not an 

ICWA case.”  Tr. 1/11/2017 at 8.  The Court inquired, “Did we make the 
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determination this is not an ICWA case?” Counsel for the Department simply 

stated, “Yes, Your Honor.”  Id.  

  Like in L.D., there is no evidence in this case that the Department ever 

formally sought or received a conclusive determination that D.E. was or was not 

eligible for Blackfeet Tribal enrollment.  In re L.D., ¶ 15.  The Department is not 

entitled to passively rely on the parent’s statements regarding eligibility. The state 

court may not substitute its own determination regarding a child’s membership or 

eligibility for membership in a tribe or tribes.  In re L.D., ¶ 14 (citing Guidelines 

for State Courts and Agencies in Indian Child Custody Proceedings B.3(d), 80 

Fed. Reg. 10146, 10153 (2015)).   

  Thus, the district court erred when it terminated T.E.’s parental rights to 

D.E. without a conclusive determination of D.E.’s tribal membership and 

eligibility because the court had reasons to believe D.E. was an Indian child.  The 

district court failed to meet its responsibility to ensure strict compliance with 

ICWA and due process of law.  In re L.D., ¶ 16.  Consequently, the district court’s 

order terminating T.E.’s parental rights must be reversed.   

II. The District Court abused its discretion in terminating T.E.’s 

parental rights by concluding that the Department proved by clear 

and convincing evidence that T.E. did not complete her treatment 

plan and that the condition rendering T.E. unfit to parent was 

unlikely to change within a reasonable time where the Department 

presented no testimony from T.E.’s providers at the termination 

hearing.  
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 The State must prove by clear and convincing evidence the statutory criteria 

for terminating parental rights as set forth under § 41-3-609, MCA.  Here, the 

termination was adjudicated pursuant to § 41-3-609(1)(f), MCA. The State was 

required to prove by clear and convincing evidence that: (1) the child was 

adjudicated a youth in need of care; (2) an appropriate treatment plan approved by 

the court was complied with by the parent or was not successful or that it was 

waived pursuant to § 41-3-609(4), MCA; and (3) the conduct or condition of the 

parents rendering them unfit was unlikely to change within a reasonable time. 

It is well established that the party seeking termination bears the burden of 

proof to show by clear and convincing evidence that the statutory criteria for 

termination are satisfied. In re D.B, ¶ 24 (citation omitted).  In parental rights 

cases, clear and convincing evidence means that a preponderance of the evidence 

must be definite or that a particular issue must be established by a 

clear preponderance of proof.  Id, ¶ 29.  This standard "does not call for 

unanswerable or conclusive evidence."  In re TDH, 2015 MT 244, ¶ 28, 380 Mont. 

401, 356 P.3d 457 (citation omitted).   

 In terminating parental rights, a district court must enter a finding that 

continuing the parent-child legal relationship "will likely result in continued abuse 

or neglect or that the conduct or the condition of the parents renders the parents 

unfit, unable, or unwilling to give the child adequate parental care."  Section 41-3-

https://advance.lexis.com/document/?pdmfid=1000516&crid=fff1c9d4-d6bf-4533-8dd1-3c36aaa88789&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5GPT-65H1-F04H-B080-00000-00&pddocid=urn%3AcontentItem%3A5GPT-65H1-F04H-B080-00000-00&pdcontentcomponentid=291801&pdshepid=urn%3AcontentItem%3A5GPY-6W01-J9X5-S01G-00000-00&pdteaserkey=sr1&pditab=allpods&ecomp=Ly_fk&earg=sr1&prid=f5185a08-72c9-4e87-8a81-fef886818192
https://advance.lexis.com/document/?pdmfid=1000516&crid=fff1c9d4-d6bf-4533-8dd1-3c36aaa88789&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5GPT-65H1-F04H-B080-00000-00&pddocid=urn%3AcontentItem%3A5GPT-65H1-F04H-B080-00000-00&pdcontentcomponentid=291801&pdshepid=urn%3AcontentItem%3A5GPY-6W01-J9X5-S01G-00000-00&pdteaserkey=sr1&pditab=allpods&ecomp=Ly_fk&earg=sr1&prid=f5185a08-72c9-4e87-8a81-fef886818192
https://advance.lexis.com/document/?pdmfid=1000516&crid=fff1c9d4-d6bf-4533-8dd1-3c36aaa88789&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5GPT-65H1-F04H-B080-00000-00&pddocid=urn%3AcontentItem%3A5GPT-65H1-F04H-B080-00000-00&pdcontentcomponentid=291801&pdshepid=urn%3AcontentItem%3A5GPY-6W01-J9X5-S01G-00000-00&pdteaserkey=sr1&pditab=allpods&ecomp=Ly_fk&earg=sr1&prid=f5185a08-72c9-4e87-8a81-fef886818192
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609(2), MCA.  Because the Court does not have a crystal ball to look into to make 

the determination of whether a parent’s conduct is likely to change within a 

reasonable time, the court must consider "past and present conduct of the 

parent," (In re E.K.,2001 MT 279, ¶ 47, 307 Mont. 328, 37 P.3d 690), and "give 

primary consideration to the physical, mental, and emotional conditions and needs 

of the child."  In re T.D.H., ¶  33 (citing § 41-3-609(3), MCA).  

In this case, the Department failed to meet its burden to prove by clear and 

convincing evidence that T.E.’s condition was unlikely to change within a 

reasonable time.  The Department called only two witnesses during the termination 

hearing: courtesy CPS worker Christa Waliezer from Great Falls, who was 

involved with T.E.’s family from March, 2016 to June, 2017, and CPS Cassandra 

Olson, who had never met T.E., and had met D.E. and A.E. only “briefly” when 

Olson was in Great Falls for a reason unrelated to the case.  Tr. 6/7/2017 at 9, 23.  

Olson admitted that she based her opinion on the opinion of others- namely, the 

CPS Waliezer, who kept Olson abreast of the case by email or phone contact twice 

a month.  Id. at 19-21, 23.  

Waliezer testified that prior to November, 2016, T.E. submitted to UA tests, 

but had struggled to do so since November.  Tr. 6/7/17 at 10. Waliezer also 

testified that T.E. missed appointments for her mental health component of her 

treatment plan, and was discharged as a result.  Id., at 11.   Waliezer acknowledged 

https://advance.lexis.com/document/?pdmfid=1000516&crid=fff1c9d4-d6bf-4533-8dd1-3c36aaa88789&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5GPT-65H1-F04H-B080-00000-00&pddocid=urn%3AcontentItem%3A5GPT-65H1-F04H-B080-00000-00&pdcontentcomponentid=291801&pdshepid=urn%3AcontentItem%3A5GPY-6W01-J9X5-S01G-00000-00&pdteaserkey=sr1&pditab=allpods&ecomp=Ly_fk&earg=sr1&prid=f5185a08-72c9-4e87-8a81-fef886818192
https://advance.lexis.com/document/?pdmfid=1000516&crid=fff1c9d4-d6bf-4533-8dd1-3c36aaa88789&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5GPT-65H1-F04H-B080-00000-00&pddocid=urn%3AcontentItem%3A5GPT-65H1-F04H-B080-00000-00&pdcontentcomponentid=291801&pdshepid=urn%3AcontentItem%3A5GPY-6W01-J9X5-S01G-00000-00&pdteaserkey=sr1&pditab=allpods&ecomp=Ly_fk&earg=sr1&prid=f5185a08-72c9-4e87-8a81-fef886818192
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the circumstances surrounding T.E.’s mental health issues was the death of L.E.  

Id., at 16.  Waliezer conclusively stated that she did not see the conduct or 

condition of T.E. as likely to change within a reasonable time. Id., at 12.  

No testimony was presented from T.E.’s chemical dependency treatment 

provider concerning T.E.’s evaluation, dependency, or recommendations.  No 

testimony was offered concerning T.E.’s failure of or compliance with the 

provider’s recommendations, T.E.’s prognosis, or whether a licensed addiction 

counselor believed any chemical dependency issue was not likely to change within 

a reasonable time.  

No testimony was presented from T.E.’s mental health counselor.  No 

testimony or report was offered by a mental health provider concerning T.E.’s 

mental health evaluation or recommendations for mental health care.  No 

testimony was provided from a mental health provider to determine whether T.E.’s 

mental health issues persisted, and if so, whether they were likely to change within 

a reasonable time, and under what circumstances.  

As of January 6, 2017, the Department still had not set up a psychological 

evaluation with a parenting component, or any family engagement meetings.  Doc. 

45 at 3; Doc. 30 at 3.  At the termination hearing, the Department put forth no 

testimony from any psychologist, admitted no report or evaluation, and offered no 
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testimony or evidence concerning recommendations for care or likelihood of 

change within a reasonable time.   

The district court’s finding that the conduct or condition of T.E. is unlikely 

to change within a reasonable time was not supported by substantial evidence and 

amounts to a clear abuse of discretion.  In re E.K, ¶ 33.  In its written Order, the 

court found that D.E. was adjudicated a youth in need of care on October 28, 2015; 

that the nature of abuse and neglect was physical neglect due to drug use.  Doc. 56.  

The Court made a finding concerning D.E.’s birth date and birth parents, and found 

that T.E. failed to complete her Treatment Plan.  Id.  The Court found that the 

conduct or condition of T.E. is unlikely to change within a reasonable time “as set 

forth above.”  Id.  The court’s written order was not based on substantial evidence.  

Nor were the court’s oral findings supported by substantial evidence.  In 

considering whether the conduct or condition of mother rendering her unfit to 

parent will change in the reasonable future, the court found that the trial home visit 

did not succeed due to T.E. resorting to drugs and that mom opted out of chemical 

dependence and mental health treatment. Id. at 54.   The court found that T.E. 

ignored her obligation to establish that she is clean. Id. at 50-51.  The court stated: 

Rather than any competent evidence from a professional person to tell me 

that those issues are in the past and that the parenting deficits have been 

resolved, I make the finding that this condition that renders mom unfit to 

parent the kids is not likely to change in the reasonable foreseeable future. 
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Id. at 54.  By its own admission, the Court made this finding in the absence of any 

competent evidence from professional persons concerning the existence of 

parenting deficits.  The court made the finding without holding the Department to 

its burden to prove clearly and convincingly, and with substantial and reliable 

testimony, that any parenting deficits had not been resolved and would not be 

resolved in the reasonably foreseeable future under § 41-3-609(1)(f), MCA.  By 

relying on the absence of testimony that any parenting deficits were resolved, and 

the absence of testimony that mom’s discontinuation of mental health therapy was 

beneficial for the children, the district court abused its discretion and shifted the 

‘clear and convincing’ burden of proof in this case from the Department and onto 

T.E.  Tr. 6/7/2017 at 50-51, 54. The district court abused its discretion in 

terminating T.E.’s parental rights without definite proof by a clear preponderance 

that T.E.’s conduct or condition was unlikely to change within a reasonable time. 

CONCLUSION 

 The District Court violated T.E.’s right to due process and fundamentally 

fair proceedings by proceeding to terminate T.E.’s parental rights in the absence of 

a conclusive tribal determination that D.E. was or was not eligible for Blackfeet 

Tribal enrollment.   The Court abused its discretion by finding that T.E.’s conduct 

or condition was unlikely to change within a reasonable time.  T.E. respectfully 
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requests that this Court reverse the Order of the District Court terminating her 

parental rights to and remand the case for further proceedings.  

 Respectfully submitted this 3
rd

 day of April, 2018.  

      

By: /s/  Jennifer A. Dwyer  

     Jennifer A. Dwyer  

Law Office of Jennifer Dwyer, PLLC 

1700 W. Koch, Suite 9 

     Bozeman, MT 59715 
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