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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 
 

CHINOOK INDIAN NATION, et at.,  

                                    Plaintiffs, 

             v. 

RYAN K. ZINKE, et al., 

                                    Defendants. 

CASE NO. C17-5668 RBL 

 

SILETZ TRIBE’S REPLY IN SUPPORT OF 
ITS MOTION TO INTERVENE 

 
1. Introduction. 

 As the Siletz Tribe stated in its Motion to Intervene, it does not want to become involved 

in Plaintiffs’ quest for federal acknowledgment.  Either Plaintiffs are entitled to acknowledgment 

as a federally-recognized tribe or they are not; as the Siletz Tribe has pointed out, that is a matter 

between the United States and Plaintiffs. Unfortunately, Plaintiffs’ Response Brief (hereinafter 

“Response”) attempts to litigate its entitlement to federal recognition in the context of the Siletz 

Tribe’s motion – by asserting that it has been adjudicated the political and legal successor in 

interest to the historical Lower Chinook and Clatsop Tribes. This assertion is simply not true as 

the Siletz Tribe will show below. 

 Because Plaintiffs have not established its status as a federally-recognized Indian tribe or 

its entitlement to that status, the Siletz Tribe will not refer to Plaintiffs as a tribe or nation. This 

label is not intended as any sign of disrespect to Plaintiffs, only to distinguish Plaintiffs from 

federally-recognized tribes. 
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 The Siletz Tribe responds to each of Plaintiffs’ assertions in turn. 

2. Requirement of a Pleading. 

 Undersigned counsel’s understanding of Federal Rule 24 is that a complaint in 

intervention may be filed after the Court has granted the motion with any appropriate conditions 

and limitations. Given the limited scope of the Siletz Tribe’s intervention in this case, regarding 

only the claims judgment issues, a complaint may not be necessary. The Siletz Tribe is willing to 

draft a complaint in intervention if the Court believes it is appropriate and so directs.  Clearing 

up the issues raised in Plaintiffs’ Response will be helpful before crafting such a pleading. 

 The Siletz Tribe’s claim in this action is clear and simple, despite Plaintiffs’ attempt to 

confuse and complicate it. See Response at 2. The Siletz Tribe set out this claim in its motion – a 

pleading as defined by the Federal Rules. The Siletz Tribe claims an interest in the Chinook ICC 

claims award on behalf of its Chinook and Clatsop members. The case law says that the failure to 

submit a formal complaint is a “technical objection” that is not grounds for reversal or objection 

so long as the party’s claim is clearly stated in its motion: 

Courts, including this one, have approved intervention motions without a pleading 
where the court was otherwise apprised of the grounds for the motion. In Shores v. 
Hendy Realization, 133 F.2d 738, 742 (9th Cir. 1943), we construed an earlier 
version of Rule 24 and found that although the literal terms of Rule 24 were not met, 
the petition fully stated the legal and factual grounds for intervention. We therefore 
rejected the type of technical objection International makes here. 

Our decision in Smith v. Pangilinan, 651 F.2d 1320, 1325-26 (9th Cir. 1981), was 
similar. The intervenor had sought permission to intervene under both Fed. R. Civ. P. 
24(a) and (b). The latter was referenced only in one sentence in the intervenor's 
motion requesting intervention of right pursuant to Rule 24(a), but the court held that 
this one sentence was sufficient to satisfy the requirements of 24(c). (footnote 
omitted). Id. at 1326. See also Shevlin v. Schewe, 809 F.2d 447, 450 (7th Cir. 1987) 
(applying strict interpretation of Rule 24(c) to the case at hand, but recognizing that 
it would not do so in all circumstances); Spring Construction Co., Inc. v. Harris, 614 
F.2d 374, 377 (4th Cir. 1980) (proper approach is to disregard nonprejudicial 
technical defects); Beef Industry Antitrust Litigation, 589 F.2d 786, 788-89 (5th Cir. 
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1979) (discussing Fifth Circuit's lenience regarding compliance with 24(c)). There is 
contrary authority, but in cases in which a strict attitude is taken towards procedural 
compliance, the court has also indicated a substantive reason why intervention 
should not be permitted. 7C Charles A. Wright, Arthur R. Miller, Mary K. Kane, 
Federal Practice and Procedure § 1914 at 415 (2d Ed. 1986). 

 . . . Thus, where, as here, the movant describes the basis for intervention with 
sufficient specificity to allow the district court to rule, its failure to submit a pleading 
is not grounds for reversal. 

Beckman Industries v. International Ins. Co., 966 F2d 470, 474-75 (9th Cir. 1992). 

 
3. Plaintiffs have not been adjudicated a successor in interest to the historical Clatsop 

Tribe or Lower Band of Chinook Indians. 
 

 Plaintiffs claim it was adjudged the successor in interest to the historical Clatsop and 

Lower Chinook Tribes in Indian Claims Commission (ICC) Docket #234.  Plaintiffs’ Response, 

pp. 5,11. This assertion is simply not true.  Plaintiffs do not cite or discuss the relevant case law.    

The ICC was created by Congress to finally resolve all outstanding claims of any Indian 

tribe against the United States. See Pub.L.No. 79-726, 60 Stat. 1049, 1050, §2 (Aug. 13, 1946). 

The ICC was created to resolve tribal claims, but those claims could be brought by individuals or 

groups of Indians who were not tribes.1 The United States and the federal courts have 

consistently classified unrecognized tribes as “groups” when they brought an ICC claim. The 

                                                           
1 Where there is an existing tribe, only the tribe could bring the ICC claim. Snoqualmie Tribe of Indians v. United 
States, 372 F.2d 951, 955-57 (Ct.Cl. 1967). “Where there is no existing tribal organization, a claim ‘may be 
presented to the Commission by any member of an Indian tribe, band, or other identifiable group of Indians as the 
representative of all of its members.’ This language has been given the meaning that a showing that there exist some 
living members or descendants of members of an ‘identifiable group of Indians’ will be a sufficient predicate for 
maintenance of a claim.  Peoria Tribe of Indians v. United States, 169 Ct. Cl. 1009, 1012-1013 (1965); Spokane 
Tribe of Indians v. United States, 163 Ct. Cl. 58, 72 (1963); Minnesota Chippewa Tribe v. United States, 161 Ct. Cl. 
258, 270-271, 315 F. 2d 906, 913-914 (1963). Two points should be noted in this connection.  The first is that a 
person may be a ‘member’ of an Indian tribe even though the tribe no longer has an organization.  In this sense tribal 
membership might be considered to be ethnic and hereditary, not political.  The second is that claims brought by 
descendants must be representative.  Awards are for all members of the group and not to be shared only by 
successful descendant-claimants.  ‘How the award is to be paid and precisely who can participate * * * are questions 
for Congressional and administrative determination.’ Peoria Tribe of Indians v. United States, supra, at 1011-1012.” 
Plaintiffs’ citation to Duwamish Tribe of Indians v. United States, 79 Ct. Cl. 530 (1934), Response at 7, is inapposite 
as that was a pre-ICC case where Congress had to pass authorizing jurisdictional legislation for each claim. Id. at 
532-33 (authorizing statute). Duwamish did not involve the ICC Act. 
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Samish Tribe of Indians, a previously unrecognized tribe, shows how Plaintiff is treated under 

relevant federal law.  

 Plaintiffs in this case cannot cite to any language in any of the Chinook ICC decisions 

where the Commission stated that the petitioner was the successor in interest to the historical 

Clatsop and Lower Chinook Tribes. Plaintiffs say the ICC adjudicated Plaintiffs to be the 

successor of those tribes, Response at 5, but the Commission made no such statement. In 

contrast, in the Samish Tribe’s ICC case, Docket #261, the Commission specifically stated: “We 

conclude that petitioner, which alleges that it is a tribal organization recognized by the Secretary 

of the Interior of the United States, has shown itself to be the descendants and successors in 

interest of the Samish Indians of aboriginal times.” Samish Tribe of Indians v. U.S., 6 ICC 169, 

172 (1958) (See Declaration of Craig J. Dorsay, attached to this Reply and incorporated herein 

by reference, Ex. 1). Despite this statement, the United States subsequently argued and the Ninth 

Circuit ultimately held that the Samish Tribe was not the successor to the historical Samish Tribe 

or the beneficial owner of an ICC claims award. U.S. v. Washington, 476 F.Supp. 1101, 1104 

(W.D.Wash. 1979)2, aff’d, 641 F.2d 1368, 1374 (9th Cir. 1981)3, cert. denied, 454 U.S. 1143 

(1982) (“Washington II”). This is the law of the Circuit as to tribal successorship. Plaintiffs do 

not even cite, let alone attempt to distinguish this controlling law. Instead, they cite treaty rights 

successorship cases which are inapposite to Plaintiffs claims; the applicability of these cases to 

                                                           
2 “The five Intervenor tribes are not the beneficial owners of the Judgments that have been awarded under the Indian 
Claims Act on the claims prosecuted by them. Such Judgment Awards of the Intervenor Duwamish, Samish, 
Snohomish and Snoqualmie tribes have been or will be distributed, pursuant to Acts of Congress dealing with such 
judgments, on a per capita basis to persons determined by the Secretary of the Interior to be descendants of members 
of the treaty-time tribes.” 
3 “The appellants contend that the court was bound by decisions of the Indian Claims Commission and the Court of 
Claims in which the appellants were allowed to pursue claims on behalf of members. . . . These claims, however, 
involved compensation for individuals, not fishing rights for tribal units.” 
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ICC decisions was specifically rejected in Washington II.4 

 The Siletz Tribe attaches the United States’ Ninth Circuit brief in Washington II for the 

Court’s information because it specifically addresses at pages 27 to 30 Plaintiffs’ argument on 

successorship. Dorsay Dec., Ex. 2.  E.g., p. 29 (“The individual members of these organizations 

are considered descendants of members of former tribes rather than present-day members of 

successor tribes.” (citing H.R. Rep. No. 92-148, 92nd Cong., 1st Sess. 2, 4 (1971)); id. at 28 (“The 

focus of claims cases is compensating persons who are descended from tribes which were the 

victims of unfair dealings.”). 

4. The Chinook Indian Tribe ICC case was brought by a group of individual Chinook 
descendants on behalf of the Tribe, not by the Tribe. 
  

 Plaintiffs claim that the Chinook ICC case was brought by the Chinook Tribe, not by 

individuals. Response at 7-8. This assertion is wrong. The Chinook ICC proceeding, Dkt. #234, 

was brought by a group of asserted Chinook descendants, and involved individual compensation 

for all Chinook and Clatsop descendants. The Court addressed this issue in Washington II: 

“The Court of Claims has determined and held that the Indian Claims Act of 1946, 
60 Stat. 1049, allows claims to be prosecuted under that Act on behalf of Indian 
tribes, bands or communities that have ceased to exist as such, if brought as a 
representative action on their behalf by a group whose members can be identified as 
members or descendants of members of a previously existing tribe. (Thompson v. 
United States, 122 Ct. Cl. 348 (1952)). . . .  None of the five Intervenor entities 
whose status is considered in these Findings is at this time a political continuation of 
or political successor in interest to any of the tribes or bands of Indians whom the 
United States treated in the treaties of Medicine Creek and Point Elliott.” 

                                                           
4 The Ninth Circuit has developed two objective treaty successorship tests.  The first, decided in United States v. 
Suquamish Indian Tribe, 901 F.2d 772, 776 (9th Cir. 1990), and reaffirmed in United States v. Oregon, 29 F.3d 481, 
484 (9th Cir. 1994) requires an “actual merger or combination of tribal or political structure,” and “a cohesive 
communal decision by the Duwamish to unite with the Suquamish” to “successfully claim that it was a ‘’political 
successor’’ to the treaty time Duwamish Tribe.” Plaintiffs’ claim in the present case that it became the successor-in-
interest to the Chinook Tribe by Joint Resolution in 1982 is irrelevant. Response at 5, citing Johnson Dec., ¶19, Ex. 
E. Tribal successorship is not self-actuating under federal law.   
 The second successorship test, known as the “Washington test,” states that a federally-recognized tribe can 
be a successor to another tribe if it has a sufficient percentage of members who are descended from the second tribe. 
U.S. v. Washington, 873 F.Supp. 1422, 1449 (W.D.Wash. 1994). The Siletz Tribe believes it qualifies as successor 
to Chinook and Clatsop under both tests. 

Case 3:17-cv-05668-RBL   Document 73   Filed 08/22/18   Page 5 of 11



 

  
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 
                                               DORSAY & EASTON 

             1737 NE Alberta St, Suite 208  
Portland, OR  97211 

503-790-9060 

 

SILETZ TRIBE’S REPLY IN SUPPORT OF ITS MOTION TO INTERVENE 
Page 6 
(C17-5668 RBL) 

Washington II, supra, 476 F.Supp. at 1104. 

 The Indian Claims Commission in Chinook ICC Docket #234 concluded that the 

Petitioner in that case was not a tribe or a successor to a tribe: 

 In view of the above and the previously mentioned testimony concerning the 
composition of membership in petitioner organization there exists grave doubts as to 
the capacity of petitioner to present the claims of all the tribes or bands petitioner 
contends it represents herein. Because of the necessity of liberally analyzing the 
pleadings and the record with respect to capacity (citation omitted), the right of 
petitioner to present the claims of the Chinook (proper) and Clatsop Tribes on behalf 
of the descendants of such tribes is recognized. . . .  The Commission therefore 
concludes that petitioner has the capacity to prosecute this action for and on behalf of 
the Clatsop and Chinook (proper) Indians. 
 

The Chinook Tribe and Band of Indians v. United States, Dkt. #234, 6 ICC 208, 228 (April 16, 

1958) (emphasis added) (see Johnson Dec., Ex. B). The Chinook ICC case was brought by a 

group of Indian descendants on behalf of the descendants of the Chinook and Clatsop Tribes. 

5. The beneficiary of the judgment fund award in Docket #234 is not Plaintiff. 
 

 Plaintiffs claim the beneficiary of the judgment fund award in ICC Docket #234 is the 

Chinook Tribe, not individuals. Response, pp. 7-10.  This assertion is wrong. See Washington II, 

supra, 476 F.Supp. at 1104 (quoted in footnote 2) (tribe not beneficial owner of ICC award). 

 As quoted immediately above, the ICC found that a group of Indian individuals brought 

claims in Docket #234 “on behalf of the descendants” of the Chinook and Clatsop tribes. Before 

1973, Congress had to enact specific laws to distribute Indian claims awards.  In 1973, Congress 

passed the Claims Distribution Act to streamline distribution of Indian claims judgments. Pub. L. 

No. 93-134, 87 Stat. 466 (Oct. 19, 1973). Attached to Dorsay Dec. as Ex. 3. That Act called for 

the Secretary of the Interior to prepare a plan within 180 days after appropriation of a judgment 

award “for the use or distribution of such funds.” Id., §2. For ICC claims brought on behalf of 

the descendants of historic tribes that no longer existed or were not federally-recognized, awards 

were distributed per capita to all lineal descendants of the named tribes or bands. 
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 The Samish Tribe’s ICC case again serves as a good example of this federal policy. 

Attached to the Declaration of Craig Dorsay are relevant documents from that award.5 As those 

documents show, the plan distributed the judgment award per capita to all lineal descendants of 

the historical Samish Tribe.  This is federal policy under the Claims Distribution Act of 1973. As 

stated in the Samish plan transmittal letter, Sept. 10, 1975, Ex. 6, p. 3: “Because the Samish is an 

unorganized, non-recognized descendant group, there is no tribal entity through which the 

judgment funds can be programed [sic]. . . . Therefore, since there is no present-day tribal entity 

to use the funds, there is no alternative to a per capita distribution.”6 Under these plans, the funds 

belong to individuals, not tribes – especially where no recognized tribe exists.  The Siletz Tribe’s 

citation to and use of LeBeau v. United States, 474 F.3d 1334 (Fed. Cir. 2007) is directly on 

point, and Plaintiffs’ argument that LeBeau does not apply, see Response at 12 – 13, is wrong. 

 Plaintiffs’ argument that only Chinook descendants who are members of Plaintiffs’ group 

are entitled to the Chinook ICC judgment award is therefore wrong as a matter of federal law. As 

the Samish Tribe’s ICC judgment fund plan states, the award is distributed to “all the lineal 

descendants of the Samish Tribe of Indians as it existed in 1859.” 41 Fed. Reg. 5140, Dorsay 

Dec., Ex. 7. All Samish descendants, even those enrolled in other Indian tribes, are entitled to 

share in that award.7 Plaintiffs argue that Chinook descendants of many tribes would be eligible 

                                                           
5 H.R. Rep. No. 92-262, 92nd Cong., 2d Sess. 1, 7-8, March 8, 1972 (Proposed Supplemental Appropriation to Pay 
Certain Claims and Judgments), Ex. 4; Memorandum dated May 21, 1974, from Bureau of Indian Affairs (BIA) 
Chief, Division of Tribal Government Services to Director, Portland Area Office, BIA, Results of research on 
Samish judgment in Indian Claims Commission Docket 261, Ex. 5; Letter dated Sept. 10, 1975, from Kent Frizzell, 
Acting Secretary of the Interior to Carl Albert, Speaker of the House of Representatives, transmitting Samish Claims 
Distribution Plan, Ex. 6; 41 Federal Register 5140 (Feb. 4, 1976) (Samish and Swinomish Plans for Use and 
Distribution of Judgment Funds), Ex. 7.  
6 The Samish Tribe subsequently became a federally-recognized tribe through the Federal Acknowledgment process. 
See 61 Federal Register 15825, April 9, 1996 (Samish Federal Acknowledgment decision). 
7 Plaintiffs assert that the Siletz Tribe got its ICC judgment award in Tillamook Band of Tillamooks v. United States, 
Docket #240. Response at 6; Dec. of Anthony Johnson, Ex. G. # ICC 526 (Findings of Fact); 533 (Opinion), June 
10, 1955. The Confederated Siletz Tribe and it members, comprised of 28 different tribes and bands of Indians from 
all of western Oregon, has participated in many ICC judgment awards, not just Tillamook. See, e.g., Rogue River 
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for distribution of the Chinook ICC judgment award. Response at 9. The answer to that argument 

is, yes, that is the law.8 As the Department of Interior stated: 

Many of the Indians in the Northwest have blood connections with more than one 
tribe. They can, therefore, claim the right to share solely on the basis of their descent, 
in more than one award unless limited by legislation. . . . Acts distributing funds on a 
descendancy basis to the Western Washington tribes contain no restrictions limiting 
persons of mixed blood to participation in only one award. Eligibility was solely 
based on descent and include both reservation and non-reservation Indians provided 
they met the requirements of the Act. We believe that persons who prove to be lineal 
descendants of the Samish Tribe as it existed in 1859 are the beneficiaries of the 
award in Samish Docket 261. 
 

Memo dated May 21, 1974, Dorsay Dec., Ex. 5, p.3. 
 
 Plaintiffs assert that the Chinook ICC judgment award was funded under the 1973 Claims 

Distribution Act, Response at 11, but has not provided the Court with the Distribution Plan. 

Under federal law, the Chinook ICC judgment award is distributed per capita to all Chinook 

lineal descendants, including those who are members of the Siletz Tribe. 

 Now that the relevant law and facts have been corrected, Siletz responds to Plaintiffs’ 

arguments that the Siletz Tribe does not meet the criteria for intervention under Rule 24. 

6. The Siletz Tribe has a significantly protectable interest in the Chinook ICC 
judgment award. 
 
Plaintiffs’ basic argument is that the Siletz Tribe does not have a protectable interest in 

the Chinook ICC judgment award because that award belongs to the Chinook Tribe, that 

Plaintiffs are that tribe, and that the judgment award therefore belongs only to Plaintiffs’ 

members. As shown above, all of these assertions are wrong. The judgment fund belongs to all 

Chinook lineal descendants, including Siletz members with Chinook or Clatsop descendancy.  

                                                                                                                                                                                           
Tribe of Indians v. United States, 105 Ct. Cl. 495, 496 (1946); Alcea Band of Tillamooks v. United States, 59 
F.Supp. 934, 942, 953 (Ct. Cl. 1945).  
8 This is one reason why Defendants cannot represent Siletz interests; there is a potential conflict with other tribes. 
In addition, the federal government has not raised any of the issues raised by the Siletz Tribe herein. 
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Plaintiffs seeks to restrict “access” to that judgment fund only to its own members and to exclude 

Siletz Chinook descendants. As the Alcea and Rogue River claims cases cited in note 7 

demonstrate, the Siletz Tribe has long been held to be a proper party representing its members in 

this type of case. Plaintiffs assert that it is the successor to the historical Chinook and Clatsop 

Tribes; that claim is not accurate. The Siletz Tribe has a significant percentage of tribal 

membership of Chinook and Clatsop descent, and therefore is a successor in interest to both 

tribes. 9 

7. The Siletz Tribe’s claim for relief is simple and straightforward. 
 

 Plaintiffs argue throughout its Response brief that the Siletz Tribe’s claim for relief 

cannot be discerned. E.g., Response at 3.  Plaintiffs have completely misunderstood or distorted 

long-settled law and facts to make this argument. Now that the Siletz Tribe has discussed the 

correct law and facts, the Siletz Tribe’s claim is simple and straightforward. One example 

demonstrates this point. The Siletz Tribe claims an interest in the distribution of the Chinook 

ICC judgment award. See Response at 12. Plaintiffs state that it has not asked for distribution of 

that award in its complaint. Id. As the Siletz Tribe has shown above, however, under the 1973 

Claims Distribution Act, ICC judgment funds can only be “used or distributed.” Where a group 

has brought an ICC case on behalf of descendants of the named tribes, the funds can only be 

distributed per capita to lineal descendants of the tribes. The Siletz Tribe’s claim for distribution 

is clear, because it is the only valid option for use of the judgment funds under federal law.10 

 

                                                           
9 It must be emphasized that the Siletz Tribe asserts only that it is a successor to the historical Chinook Tribes, not 
the only successor.  
10 Plaintiffs claim a right of “access” to the funds, First Amended Complaint, Dkt. # 24, at ¶195. Siletz does not 
believe there is any difference between access and distribution. Plaintiffs also claim that funds were distributed to it 
previously in 1912, id., ¶¶ 195-196, but does not document to whom those funds were distributed. 
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8. The Siletz Tribe’s Motion to Intervene is timely. 

 Plaintiffs claim that the Siletz Tribe’s motion to intervene is not timely because the case 

has been going on for a year. Response at 4-6. The Tribe filed its motion days after the Court 

ruled that Plaintiffs may have a due process right to the Chinook ICC judgment award, after the 

Siletz Tribal Council had the opportunity to discuss the Court’s decision and its implications for 

Siletz. This was the Siletz Tribe’s first notice that this claim was being raised and might affect 

Siletz interests. Plaintiffs had never provided the Siletz Tribe with formal notice of its claims. 

Plaintiff Johnson states that he may have mentioned the trust fund claim to some Siletz officers 

in March 2018.11 Dec., ¶3. No notice of Plaintiffs’ claims was sent directly to the Siletz Tribe. 

The only public mention of Plaintiffs’ case only references a claim for federal recognition. 

Dorsay Dec., Ex. 8 (Turtle Talk entry, Aug. 28, 2017). No mention of the Chinook ICC trust 

fund claim was made.  The Siletz Tribe’s motion to intervene is timely. 

9. Conclusion. 

 Based on this Reply and on the Siletz Tribe’s Motion to Intervene, the Siletz Tribe is 

entitled to mandatory or permissive intervention in this case under Fed.R.Civ.Proc. 24. 

Dated this 22nd day of August 2018. 

 

      By:  s/ Craig J. Dorsay 

               Craig J. Dorsay WSBA #9245 
               DORSAY & EASTON LLP 
               1737 NE Alberta St., Suite 208 
                Portland, OR  97211 
               Telephone: (503) 790-9060 
               Email:  craig@dorsayindianlaw.com 

Attorneys for Intervenor Confederated Tribes          
of Siletz Indians of Oregon 

                                                           
11 Mr. Johnson’s Declaration contains numerous hearsay factual assertions, lay opinions, and conclusions of law.  
The Siletz Tribe objects to all such statements; they do not qualify for admission as evidence. 
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CERTIFICATE OF SERVICE 

 I hereby certify that on August 22, 2018, I electronically filed the foregoing with the 

Clerk of the Court using the CM/ECF system which will send notification of such filing to the 

persons required to be served in this proceeding.  

 Dated this 22nd day of August 2018. 

  
        By:   s/ Craig J. Dorsay 
       Craig J. Dorsay, WSBA # 9245 
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