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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

KIM R. JIM

Plaintiff,

v. No. 1:17-cv-01114-JHR-KBM

SHIPROCK ASSOCIATED SCHOOLS, INC.

Defendants.

MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION TO DISMISS FOR
LACK OF SUBJECT MATTER JURISDICTION AND, IN THE ALTERNATIVE, FOR

FAILURE TO STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED

I. Introduction

Plaintiff Kim Jim is a former employee of Defendant Shiprock Associated Schools, Inc.

She alleges that Defendant violated Title VII of the Civil Rights Act and an unspecified title of

the Americans With Disabilities Act (“ADA”) (most likely Title I)1, based on Plaintiff’s claim of

pregnancy discrimination.

Defendant Shiprock Associated Schools, Inc., in lieu of an answer to the Complaint, has

moved the Court for an Order dismissing Plaintiff’s Complaint per Fed.R.Civ.P. Rule 12(b)(1)

for lack of subject matter jurisdiction; and, in the alternative, under Rule 12(b)(6) for failure to

state a claim for which relief can be granted. Defendant’s 12(b)(1) motion makes a factual attack

on the Court’s subject matter jurisdiction.

II. Argument

Plaintiff is Not Entitled to Any Relief on Her Claims Because Defendant is an
“Indian Tribe” for Purposes of the Exemption for Indian Tribes Under Title VII
and ADA.

1 See Cplt. at ¶ 1.
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A. Fed.R.Civ.P. 12 (b)(6)

In order for a complaint to survive a Rule 12(b)(6) motion to dismiss, the Plaintiff must

plead sufficient facts showing that he or she is entitled to relief. “Factual allegations must be

enough to raise a right to relief above the speculative level, see 5 C. Wright & A. Miller, Federal

Practice and Procedure § 1216, pp. 235–236 (3d ed.2004) (hereinafter Wright & Miller) (“[T]he

pleading must contain something more ... than ... a statement of facts that merely creates a

suspicion [of] a legally cognizable right of action”). Bell Atl. Corp. v. Twombly, 550 U.S. 544,

555, 127 S. Ct. 1955, 1965(2007).

Defendant argues that even if true, Plaintiff’s allegations are not adequate to show that

she is entitled to relief on her employment discrimination claims because Defendant falls within

the scope of the express exclusion of “Indian tribes” in the definition of “employer” under both

Title VII and the ADA.

B. Title VII

Plaintiff’s Title VII employment discrimination claim is based on allegations that

Defendant failed to accommodate her pregnancy. The U.S. Supreme Court held that Title VII

prohibits employers from engaging in pregnancy discrimination:

Title VII of the Civil Rights Act of 1964 forbids a covered employer to
“discriminate against any individual with respect to ... terms, conditions, or
privileges of employment, because of such individual's ... sex.” 78 Stat. 253, 42
U.S.C. § 2000e–2(a)(1). In 1978, Congress enacted the Pregnancy Discrimination
Act, 92 Stat. 2076, which added new language to Title VII's definitions
subsection. The first clause of the 1978 Act specifies that Title VII's “ter[m]
‘because of sex’ ... include[s] ... because of or on the basis of pregnancy,
childbirth, or related medical conditions.” § 2000e(k). The second clause says that
“women affected by pregnancy, childbirth, or related medical conditions shall be
treated the same for all employment-related purposes ... as other persons not so
affected but similar in their ability or inability to work....” Ibid.

Young v. United Parcel Serv., Inc., 135 S. Ct. 1338, 1344–45, 191 L. Ed. 2d 279 (2015).
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C. The Americans With Disabilities Act

As noted above, Plaintiff failed to identify which Title of ADA she is invoking in her

Complaint, although it is most likely Title I, which prohibits discrimination by an employer on

the basis of a disability. 42 U.S.C.A. § 12112 (West).2

D. Defendant is an “Indian tribe” for Purposes of Both Title VII and ADA and is
Therefore Exempt from the Provisions of those Acts.

Title VII expressly excludes Indian tribes from definitions of “employer”:

“. . . an Indian tribe is not an “employer” under Title VII. Title VII prohibits an
“employer” from engaging in unlawful employment practices, including
discrimination based on “race, color, religion, sex, or national origin,” 42 U.S.C. §
2000e–2(a)(1), and retaliation, 42 U.S.C. § 2000e–3(a). Showing that the
defendant is an “employer” under Title VII is an element of a plaintiff's claim. See
Arbaugh v. Y & H Corp., 546 U.S. 500, 514, 126 S.Ct. 1235, 163 L.Ed.2d 1097
(2006). Title VII unequivocally excludes Indian tribes from the definition of an
“employer”:

The term “employer” means a person engaged in an industry affecting commerce
who has fifteen or more employees for each working day in each of twenty or
more calendar weeks in the current or preceding calendar year, and any agent of
such a person, but such term does not include ... an Indian tribe .... 42 U.S.C. §
2000e(b). Thus, plaintiffs cannot state a Title VII claim against the Tribe.
(Emphasis added.)

Bruguier v. Lac du Flambeau Band of Lake Superior Chippewa Indians, 237 F. Supp. 3d 867,

875 (W.D. Wis. 2017).

The ADA is similar to Title VII in that it specifically excludes Indian tribes from the

definition of “employer”:

(5) Employer
(A) In general
The term “employer” means a person engaged in an industry affecting commerce
who has 15 or more employees for each working day in each of 20 or more
calendar weeks in the current or preceding calendar year, and any agent of such
person, except that, for two years following the effective date of this subchapter,

2 “No covered entity shall discriminate against a qualified individual on the basis of disability in regard to job
application procedures, the hiring, advancement, or discharge of employees, employee compensation, job training,
and other terms, conditions, and privileges of employment.” 42 U.S.C.A. § 12112 (West)
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an employer means a person engaged in an industry affecting commerce who has
25 or more employees for each working day in each of 20 or more calendar weeks
in the current or preceding year, and any agent of such person.
(B) Exceptions
The term “employer” does not include--
(i) the United States, a corporation wholly owned by the government of the
United States, or an Indian tribe; or . . .

42 U.S.C.A. § 12111 (West) (emphasis added).

Tribal organizations such as Defendant, which operates tribal community schools on the

Navajo Nation at Shiprock, New Mexico under the Tribally Controlled Schools Act, 25 U.S.C. §

2501, et seq., are also considered to be “Indian tribes” for purposes of Title VII and ADA. See

Giedosh v. Little Wound Sch. Bd., Inc., 995 F. Supp. 1052, 1057 (D.S.D. 1997). In making its

determination whether the tribally controlled school in Little Wound was a “tribal organization”

and therefore subject to the exemptions under both Title VII and ADA for “Indian tribes,” the

District Court in that case looked at the following factors:

In reaching its conclusion that the Board fits within the definition of an “Indian
tribe” under Title VII, this Court also takes into account the following factors.
First, the Board has contracted with the BIA under the ISDEAA. The Indian Self–
Determination and Education Assistance Act emphasizes the importance of
parental and community control in the educational process. See 25 U.S.C. §
450(b)(3). The school is tribally chartered. The Board was formed with the
consent and authorization of the Tribe and is required to comply with tribal
regulations and ordinances. The Board is made up of members of the Tribe, and
those members are democratically elected. The school, which is operated by the
Board, services tribally enrolled members in the Kyle community and the
surrounding area of the Pine Ridge Indian Reservation.

Id. at 995 F. Supp. 1057.

Defendant is similarly situated. It is funded for its school operations under the federal

Tribally Controlled Schools Act (“TCSA”), 25 U.S.C § 2501, et seq.3 Exhibit A (Affidavit of

3 “The Tribally Controlled Schools Act (“TCSA”), enacted in 1988, authorizes and requires the Secretary of the
Interior to award grants to Indian tribes or tribal organizations to operate schools on their reservations if requested
by a tribe. See 25 U.S.C. § 2501 et seq. In the TCSA's “Declaration of policy,” Congress noted its recognition that:
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Freda Nells) and Exhibits 1 and 2 thereto, all attached to the Motion. As shown on Exhibits A

(1) and (2), the Defendant is authorized by the Navajo Nation to operate its federally-funded

schools on tribal lands. Defendant’s school board was formed per Title 10 of the Navajo

Nation Code (Education) and its members, who are all enrolled members of the Navajo Nation,

are elected per Title 11 of the Navajo Nation Code (Elections). True and correct copies of

relevant Navajo statutes are attached to the Motion as Exhibits B and C of which the court is also

asked to take judicial notice. Zimomra v. Alamo Rent-A-Car, Inc., 111 F.3d 1495, 1503-1504

(10th Cir. 1997). (Federal Courts may take judicial notice of the laws of local jurisdictions.)

These Navajo statutes may also be found at www.navajonationcouncil.org/Code Page.html. See

also, the ruling of this Court in Shiprock Associated Schools, Inc. v. United States, 934 F. Supp.

2d 1311, 1313–14 (D.N.M. 2013) (“Defendant is a “a tribal organization of the Navajo Nation”

and “operates a pre-K through twelfth grade school program on the Navajo Reservation,” under

the Tribally Controlled Schools Act.) The Court is asked to take judicial notice of these matters

of public record as set out in Exhibits A, B and C in ruling on this Motion under the authorities

addressed at Part E, infra.

The Indian Self–Determination and Education Assistance Act, which was a product of the
legitimate aspirations and a recognition of the inherent authority of Indian nations, was and is a
crucial positive step toward tribal and community control and that the United States has an
obligation to assure maximum Indian participation in the direction of educational services so as to
render the persons administering such services and the services themselves more responsive to the
needs and desires of Indian communities.

25 U.S.C. § 2501(a).

Further, Congress specifically:

declare[d] its commitment to the maintenance of the Federal Government's unique and continuing
trust relationship with and responsibility to the Indian people for the education of Indian children
through the establishment of a meaningful Indian self-determination policy for education that will
deter further perpetuation of Federal Bureaucratic domination of programs.

25 U.S.C. § 2501(b). Finally, Congress affirmed that “Indian people have special and unique educational needs” that
“may be best met through a grant process.” 25 U.S.C. § 2501(d).

Shiprock Associated Sch., Inc. v. United States, 934 F. Supp. 2d 1311, 1313–14 (D.N.M. 2013)
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The District Court also found in Little Wound that “for good reason, the Oglala Sioux

Tribe may even step in and assume the operation of the Little Wound School.” 995 F. Supp.

1057. Likewise, the Navajo Nation can assume Defendant’s school operations for cause and

upon notice and a hearing. See 10 N.N.C. § 106 (G)(1) (a). See Exhibit B to the Motion.

These Navajo Nation statutes confirm the Nation’s ultimate control over Defendant’s

school operations in the same way as the District Court in Little Wound found was determinative,

together with the tribal school’s status as a “tribal organization” under federal law, of the Little

Wound Schools’ exemption from Title VII and the ADA as an “Indian Tribe”. See Little Wound,

supra; see also 25 U.S.C. § 2503.

Upon review of the facts regarding the status of Little Wound School, the District Court

in Little Wound held as follows:

Based upon this Court's factual findings, this Court holds that as a matter of law
the definition of an “Indian tribe” under Title VII and the ADA includes a school
board which is established and controlled by individuals of the Tribe. This Court
finds that to exclude such an organization supervised by the Tribe would severely
limit the “Indian tribe” exemption of Title VII. This Court finds that Congress
intended to include the Board within the definition of an “Indian tribe.” The
canons of construction require this Court to liberally interpret the definition
contained in the statute and to resolve any doubts in favor of the Indians.
Accordingly, this Court finds that the Board is an “Indian tribe” under Title VII
and the ADA; therefore, this Court does not have the subject matter jurisdiction to
proceed over the above entitled matter.

Little Wound, 995 F. Supp. 1059 (emphasis added). See also E.E.O.C. v. Navajo Health Found.-

Sage Mem'l Hosp., Inc., No. CV 06-2125-PCT-DGC, 2007 WL 2683825, at *2 (D. Ariz. Sept. 7,

2007) (Navajo Nation “exercised sufficient control over the hospital to render it a tribal entity for

purposes of Title VII”); and, Pink v. Modoc Indian Health Project, Inc., 157 F.3d 1185, 1188

(9th Cir .1998) (non-profit tribal health care corporation fell within Title VII’s exemption for
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Indian tribes); and, Dille v. Council of Energy Res. Tribes, 801 F.2d 373, 375–76 (10th Cir.1986)

(consortium of energy producing tribes held to be “Indian tribe” for purposes of Title VII).

E. DISMISSAL IS WARRANTED UNDER RULES 12(b)(1) AND/OR 12(b)(6)

As shown by the above, the Plaintiff’s Complaint does not plead any viable causes of

action against Defendant under Title VII or ADA. The Complaint thus fails to state a claim upon

which relief can be granted by this Court and the Complaint should on that ground be dismissed

under Rule 12(b)(6). See Fletcher v. United States, 116 F.3d 1315, 1324 (10th Cir. 1980) (where

complaint presents no viable claim, dismissal is proper under Rule 12(b)(6)).

In ruling on Defendant’s 12(b)(6) motion, this Court may properly consider matters of

“public record” by judicial notice, such as those attached and authenticated in Exhibit A to

Defendant’s motion and including local laws and the records of other court proceedings, where

those records concern matters “that bear directly upon the disposition of the case at hand.”

United States v. Ahidley, 486 F.3d 1184, 1192, n.5 (10th Cir.) 2007); and, the Court may do this

without converting the 12(b)(6) motion into one for summary judgment. Tal v. Hogan, 453 F.3d

1244, 1264-1265, n.24 (10th Cir. 2006).

Defendant has per those records called to this Court’s attention certain documents which

show that the Defendant is a tribal organization not subject to Title VII or the ADA—the

dispositive issue of fact and law which underlies this motion. Those records thus concern matters

“that bear directly upon the disposition of the case at hand and may properly be considered by

this Court in ruling on Defendant’s 12(b)(6) motion.” Ahidley, supra.

Further, Defendant has, in the alternative, made a factual attack upon this Court’s subject

matter jurisdiction over the claims pled in this case. That attack is based on the “tribal

organization” status of the Defendant. This Court may properly consider matters outside the
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pleadings in ruling on this 12(b)(1) motion such as the affidavit of Freda Nells and the

documents attached to and authenticated therein (Exhibits A, A(1) and A(2) to the Motion, and

the Navajo Nation statutes attached as Exhibit B and Exhibit C to the Motion) showing that it is a

“tribal organization” not subject to suit on the Title VII and ADA claims pled in the Complaint;

and, that the Court may do so without converting the motion to dismiss into one for summary

judgment. Holt v. U.S., 46 F.3d 1000 (10th Cir. 1995) (“…when reviewing a factual attack on a

complaint, the court [may consider] affidavits, other documents and ‘[t]he Court’s reliance on

evidence outside the pleadings…does not convert a motion to dismiss under 12(b)(1) into a

motion for summary judgment under Rule 56.’”).

In order to establish that this Court has subject matter jurisdiction, Plaintiff had the

burden to show that some basis to invoke and support such jurisdiction over the claims pled

exists. Kokkonen v. Guardian Life Insurance Company of America, 511 U.S. 375, 377 (1994)

(the burden of establishing subject matter jurisdiction rests upon the party asserting that

jurisdiction). Since none of the claims pled are actionable against Defendant under federal law,

Plaintiff has not met that burden. Hence, dismissal is warranted.

III. Conclusion

Based on the foregoing, Plaintiff’s Title VII and ADA claims should be dismissed for

lack of subject matter jurisdiction or, in the alternative, for failure to state a claim upon which

relief can be granted.

Respectfully submitted,

VanAMBERG, ROGERS, YEPA, ABEITA
& GOMEZ, LLP

s/ David Gomez
DAVID GOMEZ
C. BRYANT ROGERS
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VanAmberg, Rogers, Yepa, Abeita
& Gomez, LLP

Post Office Box 1447
Santa Fe, NM 87504-1447
(505) 988-8979
cbrogers@nmlawgroup.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was filed

electronically pursuant to CM/ECF procedures, which caused the parties or counsel to be served

by electronic means, as more fully reflected on the Notice of Electronic Filing.

s/ David Gomez
David Gomez
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