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INTRODUCTION 

The Keweenaw Bay Indian Community (“the Community”) challenges the enforcement 

of Michigan’s Tobacco Products Tax Act (“TPTA”) by Defendants Khouri, Fratzke, Croley, 

Grano, and Sproull (together, “Defendants”) against the Community and its members.  (Third 

Amended Complaint (“TAC”) Counts IX-XIV, XVII (PageID.837-846, 848).)  Defendants have 

admitted conducting unlawful surveillance and investigations on the Community’s Reservation 

and trust lands (together, “the Reservation”) activities that targeted the Community and its 

members.  This conduct infringes on the Community’s sovereignty, and is an element of 

Defendants’ other efforts to unlawfully impose state law on the Community’s activities on its 

own Reservation.  Defendants sought a protective order to foreclose discovery on these subjects.  

In a July 9, 2018 Order (ECF No. 219), Magistrate Judge Greeley correctly determined that 

Defendants had to provide the discovery.  Defendants moved for reconsideration, and Magistrate 

Judge Greeley denied that motion as well.  (ECF No. 240.)  Defendants appeal Magistrate Judge 

Greeley’s decision to this Court. 

This Court should deny the appeal.  As Magistrate Judge Greeley correctly concluded, 

Defendants have not shown, and cannot show, that any of the information they are withholding is 

protected by law enforcement privilege.  Unlike attorney-client privilege, which applies even 

without a showing of injury from disclosure, the law enforcement privilege asserted here does 

require such a showing, and Defendants have not made one.  See United States v. Pirosko, 787 

F.3d 358, 365 (6th Cir. 2015).  Instead of articulating any specific harm from disclosing law 

enforcement techniques, Defendants have offered nothing more than bald, unsupported 

assertions.  Instead of taking a consistent position on protecting the purportedly privileged 

information, Defendants have chosen to disclose the information when it helps their case and 

hide the information when it hurts their case.  Defendants offered many explanations for these 
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failings and contradictions, but Magistrate Judge Greeley correctly concluded that each was 

without merit, and he properly denied Defendants’ motion for protective order.  This Court 

should affirm. 

STANDARD OF REVIEW 

As this Court has held, it “may disturb the Magistrate's order only if it was ‘clearly 

erroneous or contrary to law’” and “[t]his standard is necessarily deferential” to the Magistrate.  

Marr v. Foy, No. 1:07-cv-908, 2008 U.S. Dist. LEXIS 97891, at *6-7 (W.D. Mich. Dec. 3, 2008) 

(citing 28 U.S.C. § 636(b)(1)(A); FED. R. CIV. P. 72(a); Welch v. Taylor, 2008 U.S. Dist. 

LEXIS 52731, 2008 WL 2743933, *1 (W.D. Mich. July 10, 2008) (Enslen, J.)). 

ARGUMENT 

I. Defendants Cannot Assert a Law Enforcement Privilege to Hide Government 
Wrongdoing. 

It is beyond dispute that the Community has a need for the information relating to 

Defendants’ law enforcement investigations of the Community and its members on the 

Reservation.  In Count X, the Community alleges that, “[u]nder the factual circumstances of this 

case . . . the seizure and forfeiture of the Community’s property . . . and the criminal prosecution 

of Community members involved in the Community’s tobacco sales” infringes the Community’s 

rights of self-government and sovereign right to make its own laws and be ruled by them.  (TAC 

Count X, ¶ 151, PageID.839.)  In support of Count X, the Community alleges that “Defendants’ 

unlawful law enforcement operations on the Community’s Reservation and trusts lands and 

wrongful prosecution, and potential incarceration, of the Community’s agents and employees 

represents an egregious and irreparable harm.” TAC ¶ 107.  The Community also alleges that the 

seizures and arrests are the direct product of concerted state law enforcement activity on the 

Community’s Reservation in violation of the Community’s sovereignty.  TAC ¶ 104 (The State 
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Criminal Prosecutions “are based on the State’s unlawful surveillance and investigative 

operations on the Reservation and trust lands.”).  The Community is entitled to discovery to 

prove its claims and to obtain a remedy that addresses the full scope of its injuries.  See Williams 

v. Lee, 358 U.S. 217, 223, 79 S. Ct. 269, 272 (1959) (“the exercise of state jurisdiction [on the 

Reservation] . . . would infringe on the right of the Indians to govern themselves”). 

It is equally beyond dispute that the Defendants cannot engage in illegal law enforcement 

operations on the Community’s Reservation and then assert privilege to prevent the Community 

from learning details of the illegal conduct.  The privilege that Defendants are attempting to 

invoke requires “weighing the government's concerns against the needs” of the Community.  

United States v. Pirosko, 787 F.3d 358, 365 (6th Cir. 2015).  The privilege does not apply if the 

party seeking the information “produce[s] some evidence of government wrongdoing.” Id. at 

365-67 (6th Cir. 2015).  The Community has done so here – state law enforcement agents are not 

permitted to conduct investigations in Indian country without permission of the Tribe, and 

Defendants have admitted to conducting surveillance and investigations against the Community 

and its members on the Reservation.  It is a well-established principle of federal Indian law that 

states like Michigan have no jurisdiction to conduct law enforcement activity of any kind against 

the Community and its members on Reservation and trust lands—the State cannot conduct 

surveillance or other investigative activities, and it cannot make arrests.  U.S. v. Peltier, 344 F. 

Supp. 2d 539, 546 (E.D. Mich. 2004); State v. Cummings, 2004 SD 56, ¶¶ 12-18, 679 N.W.2d 

484 (both holding that state police officers cannot conduct an on-Reservation search even with a 

warrant or in connection with alleged off-Reservation crimes); see also Saginaw Chippewa 

Indian Tribe v. Granholm, No. 05-10296, 2011 U.S. Dist. LEXIS 53765, at *9 (E.D. Mich. May 

18, 2011) (indicating that Cummings properly articulated the scope of state police authority in 
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Indian country); Moses v. Dep’t of Corr., 274 Mich. App. 491, 736 N.W. 2d 269 (2007) 

(Michigan police do not have jurisdiction to conduct investigations or make arrests in Indian 

country); Rodewald v. Kan. Dep’t Revenue, 297 P.3d 281, 289–291 (Kan. 2013) (holding that 

State lacked jurisdiction to investigate drunk driving offenses on the Reservation because “a state 

has no civil or criminal jurisdiction over tribal members unless Congress has expressly said so”).  

Defendants claim that “the Supreme Court has sanctioned” their conduct, but that claim is 

without merit.  (PageID.3144.)  They do not, and cannot, cite a case (much less a U.S. Supreme 

Court case) condoning state law enforcement activity against a tribe and its members on that 

tribe’s reservation and trust lands.  The Magistrate’s Orders correctly recognized that the 

Community has stated a legitimate claim and is entitled to discovery.   

II. The Magistrate Judge Correctly Denied Defendants’ Motion for Protective Order. 

Following the balancing analysis of Pirosko, Magistrate Judge Greeley correctly 

concluded that “the Community is certainly entitled to discovery to obtain a remedy that 

addresses the full scope of its injuries” and “[t]his demonstrates the Community’s need for the 

information.”  (PageID.3105.)  Magistrate Judge Greeley also found that “Defendants’ concerns 

for producing the alleged information does not outweigh the Community’s needs in obtaining it.” 

(PageID.3105 (citing ECF No. 219, PageID.3006).)  While the Community had articulated its 

need for the information—it is directly relevant to the Community’s claims, as explained above, 

and the law is clear that Defendants’ conduct on the Reservation was illegal—Defendants never 

substantiated their alleged concerns about producing the information.  Instead, Defendants 

demanded that Magistrate Judge Greeley accept at face value their assertion that revealing details 

of surveillance—even techniques already well-known to the public—would compromise future 

investigations.  But Defendants’ assertions do not withstand even the slightest scrutiny.  Some, 

and perhaps most, of the surveillance was conducted by Michigan State Troopers entering the 
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Reservation out of uniform in unmarked cars, and Defendant Croley admitted that this is not a 

secret surveillance technique—the public would know about this technique merely by watching 

police shows on television.  Nichols Decl. Ex. A (24:2-25:19, 69:16-70:25).  Defendants even 

resort to claiming that they “cannot reveal the details of the information” that purportedly needs 

protection because that “would, by itself, breach the privilege and make a motion of this kind moot.”  

(PageID.3142.)  Perhaps Defendants are unaware that the courts (including in a case they rely 

on) have recognized and dealt with this challenge by permitting parties’ to submit putatively 

privileged material for in camera review.  E.g., United States v. Gazie, 786 F.2d 1166 (6th Cir. 

1986).  But Defendants never requested such review, and it is too late to do so now.  Whatever it 

is that Defendants are hiding, they apparently do not even want the Court to know the details.  

Lacking any legitimate basis to challenge Magistrate Judge Greeley’s decision, 

Defendants make a series of assertions about his orders that are demonstrably false and internally 

inconsistent.  For example, in a single sentence Defendants contend that Magistrate Judge 

Greeley did not conduct a balancing analysis, and then complain about the weight he assigned to 

the interests while conducting the balancing analysis: “the magistrate failed to conduct [Pirosko] 

balancing, instead overstating the Community’s need for the information and downplaying 

Defendants’ need to protect it.”  (PageID.3142.)  Defendants then admit that the Magistrate 

Judge denied their motion based on a finding that Defendants’ interest in protecting the 

information “does not outweigh the Community’s needs in obtaining it.” (PageID.3006.)  But in 

the very next sentence, Defendants contradict their concession about a finding of the 

Community’s needs by asserting that “the magistrate did not determine that the Community had 

any need for the information.”  (PageID.3143.)  Defendants cannot possibly establish that the 
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Magistrate Judge committed clear error when they cannot even state clearly and accurately the 

basis for the Magistrate Judge’s decision.  

The principal defect in Defendants’ motion is that they have failed, and continue to fail, 

to articulate any interest that weighs in favor of protecting the information at issue.  None of the 

four briefs they have submitted addresses that subject, and that alone is fatal to their appeal.   

III. Defendants Waived Any Privilege that Might Otherwise Apply. 

A. Magistrate Judge Greeley Correctly Found that Defendants’ Waived Any Applicable 
Privilege Through Selective Disclosure. 

To the extent that Defendants might otherwise have a legitimate privilege claim—and 

they do not—Magistrate Judge Greeley correctly found that Defendants waived it through 

selective disclosure of information about their surveillance activities on the Reservation.  

(PageID.3106.)  Defendants agree that, under Sixth Circuit precedent, “waiver occurs when the 

party that holds the privilege attempts to use the privilege as both sword and shield.”  

(PageID.3031.)  Defendants did just that. 

In an effort to avoid the consequences of selective disclosure, Defendants provided 1 

selective details of their prior disclosures relating to law enforcement operations on the 

Reservation.  Defendants carefully curated the materials submitted with their motion to create the 

false impression that they took a principled approach to the disclosures and avoided releasing 

anything that they deem to be privileged.  The Community demonstrated to Magistrate Judge 

                                                            
1 Defendants admitted that they failed to comply with the rule requiring them to provide their 
verbatim responses with their original motion, and attempted to “remedy that oversight” in their 
Motion for Reconsideration.  (PageID.3029.)  It was improper to introduce new facts on a motion 
for reconsideration, and it is not proper to rely on those new facts here.  See United States v. 
Stone, No. 1:06-CV-157, 2006 U.S. Dist. LEXIS 75732, at *3 (W.D. Mich. Oct. 18, 2006) 
(denying motion for reconsideration after Defendants submitted new affidavits because 
“Defendants were on notice of Plaintiff's evidence, knew of the impending possibility of an 
injunction, and did not make these submissions; rather, they waited in reliance on the Court 
finding in their favor”).   
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Greeley that Defendants were in fact using the privilege as a sword and shield.  For example, in 

the criminal case, Defendants disclosed a report written by Defendant Croley that stated: 

The 8th District Tobacco Tax Team conducted surveillance during 
the month of September at/near the Pines convenience store along 
with the Ojibwa Casinos located in Baraga and Marquette. A vehicle 
of interest was developed during that same time period due to 
suspicious activities being conducted at the Pines convenience store 
in Baraga, MI. The suspect vehicle was observed traveling from the 
Pines convenience store to a storage facility located directly across 
from the Ojibwa Casino in Baraga, MI. During the surveillance, 
members of the 8th District Tobacco Tax Team were able to 
determine that a red pickup truck and trailer were also located inside 
the storage building. 

(PageID.3084.) 

Defendants disclosed the same document in this case, but it is heavily redacted to obscure 

the details of their surveillance activity on the Reservation: 

 

(PageID.3086.) 

Defendants are more than willing to disclose surveillance details when it advances their 

prosecution of Community members.  But when the Community challenges those prosecutions 

and related law enforcement operations, Defendants improperly withhold the information in 

order to prevent the Community from proving its case.  

In spite of their obvious failure to protect purportedly privileged information, Defendants 

claim that “[t]wo key facts demonstrate the error of the magistrate’s ruling” that any privilege 

was waived.  First, Defendants point out that the Attorney General’s Environment, Natural 

Resources, and Agriculture (“ENRA”) Division, which represents Defendants in this litigation, 
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made different privilege determinations than the AG’s Criminal Division, which represents the 

State in criminal proceedings.2  Defendants tell the Court that it should defer to the ENRA 

Division, but they identify no authority or reasoning for the Court to rely on.  Common sense 

says that the Criminal Division—which disclosed much more than the ENRA Division—is better 

equipped to determine if the State’s law enforcement information needs protection.   

Second, Defendants claim that “the information that was disclosed in the state 

prosecutions was limited to the December 2015 traffic stop and seizure at issue in those cases 

and related law enforcement activities in September and December 2015.”  (PageID.3146.)  But 

the rule of subject matter waiver—in which the waiver applies to additional information related 

to what was already disclosed—is made for situations like this where “the privilege holder seeks 

to use the disclosed material for advantage in the litigation but to invoke the privilege to deny its 

adversary access to additional materials that could provide an important context for proper 

understanding of the privileged materials.”  Graff v. Haverhill N. Coke Co., No. 1:09-cv-670, 

2012 U.S. Dist. LEXIS 162013, at *52 (S.D. Ohio Nov. 13, 2012) (citing 8 Charles Alan Wright, 

et al., Federal Practice and Procedure § 2016.2 (3d ed., 2010 update)).  Defendants would 

obviously prefer to minimize the scope of disclosure and portray the surveillance operations on 

the Reservation as isolated incidents, but the Community has reason to believe that Defendants’ 

conducted long-term surveillance operations for the purpose of undermining the Community’s 

sovereignty and improperly imposing State law on the Community and its members.3  The 

                                                            
2 Defendants do not contend that the disclosures by the Criminal Division were inadvertent. 
3 At the deposition of Defendant Croley, Defendants’ counsel instructed Defendant Croley not to 
answer questions regarding law enforcement operations on the Reservation based on the 
pending-at-the-time motion for reconsideration (Nichols Decl. Ex. A at 26:16-22), but he did 
testify at his deposition that from January 1st, 2014 through December 11th, 2015, he personally 
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context of the unlawful surveillance is relevant to the Community’s claim and the relief it seeks. 

B. Defendants Cannot Obtain Reversal of the Magistrate Judge’s Decision by Baldly 
Declaring that the Community has “Sufficient” Information. 

Apparently recognizing of the weakness of their waiver argument, Defendants now 

contend that the Court should foreclose discovery because—according to Defendants—the 

Community now has evidence “sufficient  . . . to press its claim” and obtain a remedy that 

“addresses the full scope of its injuries.”  (PageID.3144.)  Defendants cite no authority for 

curtailing discovery on the basis of a self-serving assertion that the evidence available is 

“sufficient.”  In fact, their argument is not based on any legitimate basis for limiting the scope of 

discovery—they have failed to establish any burden, privilege, or other cause for limitation.4  

Fed. R. Civ. P. 26(b).  And Defendants are obviously not just conceding the Community’s 

claims—quite the opposite.  They are vigorously contesting the claims and hope to gain 

advantage by limiting the Community’s access to evidence highly relevant to those claims.   

The Community needs the withheld information to prove the scope of the injury and 

obtain an appropriate remedy.  Defendants would, of course, prefer the least intrusive remedy 

possible and therefore have an incentive to portray their illegal conduct as nothing more than a 

few isolated incidents.  But the Community alleges that Defendants did much more—they 

engaged in a campaign of illegal law enforcement activity on the Community’s Reservation in 

violation of the Community’s sovereignty.  The Community may need to seek remedies that 

                                                            

conducted surveillance within the exterior boundaries of the Reservation targeting the 
Community and its members “around 10 to 15 times approximately.”  Id. at 82:7-15. 

4 Defendants claim it is “ironic” that the Community has objected to discovery requests for 
details of other tobacco purchases.  Those discovery requests are nothing but another attempt to 
conduct surveillance on the Community by other means—Defendants were obviously seeking 
the information solely to advance their law enforcement objectives.  This underscores the 
Community’s need for information about Defendants’ investigations. 
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include some monitoring procedure to ensure Defendants’ compliance, and the Community also 

needs discovery to prove that such a remedy is warranted.    

IV. Defendants Desire to Conduct On-Reservation Surveillance is Irrelevant. 

Defendants claim they need to protect the information at issue because they want to 

continue seizing the Community’s tobacco products and “such seizures rely on law enforcement 

investigations into how cigarettes are being transported.” (PageID.3147.)  Once again, 

Magistrate Judge Greeley correctly rejected Defendants’ argument because it “assumes that the 

investigations on the Community’s reservation are lawful” when that is an issue that is hotly 

contested in this litigation.  Defendants have not otherwise shown cause to protect the withheld 

information, and their desire to continue unlawful activities is no justification for precluding 

discovery of the very information that the Community needs to prove its claims. 

CONCLUSION 

The Court should deny Defendants’ appeal, and order Defendants to 1) produce all 

withheld documents and written discovery responses immediately; and, 2) make Defendant 

Croley available for deposition on the subjects foreclose by Defendants’ assertion of law 

enforcement privilege. 

Date:  August 20, 2018 Respectfully submitted, 
 
Danielle Webb (MI Bar No. P77671) 
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