
UNITED STATES OF AMERICA 

UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF MICHIGAN 

NORTHERN DIVISION 

             

KEWEENAW BAY INDIAN  

COMMUNITY, 

 

  Plaintiff, 

 

v.        Case No. 2:16-cv-121 

        HON.  PAUL L. MALONEY 

NICK C. KHOURI, et al., 

 

  Defendants. 

__________________________________/ 

 

ORDER 

 

The matter before the undersigned is Defendants’ Motion for Reconsideration. 

(ECF No. 225).  Pursuant to Western District of Michigan Local Civil Rule 7.4(a), reconsideration 

is appropriate only when the movant “demonstrate[s] a palpable defect by which the Court and the 

parties have been misled . . . [and] that a different disposition must result from the correction 

thereof.”   

Defendants seek reconsideration of the Order issued by the undersigned on July 9, 

2018.  In that Order, the undersigned denied Defendants’ motion for a protective order with respect 

to “pending and further discovery related to police investigative techniques, including 

surveillance.” (ECF No. 219, PageID.3003).  However, the undersigned limited the Community’s 

discovery requests related to police investigative techniques in both scope and duration.  The 

undersigned also ordered that Defendants did not have to produce any discovery that could directly 

or indirectly reveal the identity of any confidential informants. 

Defendants now complain that the undersigned erred when determining that 

Defendants could not rely on the law enforcement privilege to act as a complete bar to “any 
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pending or further discovery of the law enforcement investigation tactics.”  Defendants identify 

four issues to demonstrate that “the Court’s decision was based on an erroneous balancing of 

interests at issue.”  (ECF No. 226, PageID.3025). 

First, Defendants take issue with the undersigned’s determination that the 

information related to the law enforcement techniques “may be relevant” to the Community’s 

alleged injury.  Defendants contend that this was an error because the law enforcement balancing 

test requires a court to “weigh[] the government’s concerns against the needs articulated by 

[defendant].”  United States v. Pirosko, 787 F.3d 358, 365 (6th Cir. 2015) (emphasis added).  

However, the undersigned addressed the potential relevancy of this information in response to 

Defendants’ express claim that “the information concerning activities inside Indian country is not 

relevant[.]”  (ECF No. 200, PageID.2955).  The relevancy of this information depends on how the 

Court rules on Defendants’ pending motion for summary judgment and, more specifically, whether 

there was any wrongdoing by law enforcement.  (ECF No. 219, PageID.3004).  As explained in 

the previous order, the undersigned will not limit discovery on issues pending before the district 

judge.  And the Community is certainly entitled to discovery to obtain a remedy that addresses the 

full scope of its injuries.  This demonstrates the Community’s need for the information.  Further, 

the undersigned later clarified that “Defendants’ concerns for producing the alleged information 

does not outweigh the Community’s needs in obtaining it.”  (ECF No. 219, PageID.3006). 

Second, Defendants argue that the undersigned erred when finding that Defendants 

had waived the law enforcement investigatory privilege.  Defendants claim that they are not “using 

the privilege as both a sword and shield because they are not attempting to use it as a sword in the 

first place.”  (ECF No. 226, PageID.3032).  In the previous Order, the undersigned noted that the 

extent of the information produced was unclear because Defendants failed to include their 
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responses to the Community’s discovery requests.  Defendants now attempt to cure this deficiency 

by submitting some of their discovery responses.  Nonetheless, Defendants argument ignores the 

fact that this case is intertwined with the pending state criminal cases.  As the Community’s brief 

clearly demonstrates, Defendants have been willing to produce “privileged” information in the 

criminal cases when it helps the prosecution, but continue to assert that the very same information 

is privileged in this case.  (See ECF No. 235, PageID.3077).  

Third, Defendants contend that the undersigned erred when it “rul[ed] that the 

privilege would not apply to the surveillance conducted.”  (ECF No. 226, PageID.3025).  Contrary 

to Defendants’ assertion, the undersigned did not rule that the law enforcement privilege would 

never apply to general surveillance investigations.  Instead, the undersigned explained that this 

case does not involve a new innovative technology, which appears to be the norm in more recent 

cases in this circuit.  See, e.g., United States v. Pirosko, 787 F.3d 358 (6th Cir. 2015) (file sharing 

program); United States v. Harney, 2018 WL 1145957 (E.D. Ky. May 1, 2018) (“Network 

Investigative Technique” information); United States v. Stamper, 2018 WL 1241575 (S.D. Ohio 

Mar. 9, 2018) (same); United States v. Taylor, 2015 WL 9274934 (M.D. Tenn. Dec. 18, 2015) 

(electronic tracking device). 

Fourth, Defendants argue that the undersigned erred by “failing to address the 

heightened need for protection because the State has limited ability to ensure that the Community 

complies with its obligation to collect the state tobacco tax.”  (ECF No. 226, PageID.3025).  This 

argument assumes that the investigations on the Community’s reservation are lawful.  And again, 

the parties dispute this issue in the pending motion for summary judgment.  

Accordingly, the undersigned finds that the previous Order was not “based on an 

erroneous balancing of interests at issue.”  The undersigned still finds that Defendants’ concerns 
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for producing the alleged information does not outweigh the Community’s needs in obtaining it. 

Therefore, Defendants’ Motion for Reconsideration (ECF No. 225) is DENIED. 

IT IS SO ORDERED 

Dated:  July 27, 2018 

       .  /s/ Timothy P. Greeley                                . 

        TIMOTHY P. GREELEY 

        UNITED STATES MAGISTRATE JUDGE 
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