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CONCISE STATEMENT OF ISSUES PRESENTED 

1. Did the Court palpably err when it determined that the law 
enforcement privilege did not bar the Community from further 
discovery of law enforcement investigative tactics? 

CONTROLLING OR MOST APPROPRIATE AUTHORITY 

Authority: W.D. Mich. LCivR 7.4 
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INTRODUCTION 

Defendants seek reconsideration of the non-dispositive pretrial order entered 

on July 9, 2018 (ECF No. 219) concerning their motion for protective order (ECF No. 

199), only to the extent that it allows the Community’s discovery of law enforcement 

investigative tactics.  With respect to law enforcement investigative tactics, the 

order was based on palpable defects by which the Court and the parties have been 

misled, and a different disposition must result from a correction thereof.  See W.D. 

Mich. LCivR 7.4.  Specifically, the Court’s decision was based on an erroneous 

balancing of the interests at issue. 

With respect to the Community’s interest, the Court did not find that the 

Community had any need for further information about law enforcement 

investigative techniques, only that the information “may be relevant” to the 

Community’s alleged injury.  (PageID.3005.) 

With respect to the State’s interest, the Court committed three palpable 

errors:  (1) concluding that Defendants had waived the law enforcement 

investigatory privilege; (2) ruling that the privilege would not apply to the 

surveillance conducted; and (3) failing to address the heightened need for protection 

because of the State’s limited ability to ensure that the Community complies with 

its obligation to collect the state tobacco tax. 

A proper balancing of these interests shows that the privilege should apply 

and that the protective order should be extended to prohibit further discovery by the 

Community of law enforcement investigative techniques. 

Defendants respectfully request an expedited decision. 
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ARGUMENT 

I. The Community has not demonstrated a need for further discovery 
on law enforcement investigative techniques. 

In evaluating a request from the government to apply the law enforcement 

privilege to investigative techniques, the Sixth Circuit has endorsed “a balancing 

approach, weighing the government’s concerns against the needs articulated by” the 

requesting party.  United States v. Pirosko, 787 F.3d 358, 365 (6th Cir. 2015); see 

also United States v. Gazie, 786 F.2d 1166 (6th Cir. 1986), available at 1986 WL 

16498, *8-9.  In this case, the Community’s need for the information must be 

weighed against Defendants’ interest in protecting it. 

The Court denied Defendants’ request to protect the information because it 

found that Defendants’ interest in protecting the information “does not outweigh 

the Community’s needs in obtaining it.”  (PageID.3006.)  But the Court did not 

determine that the Community had any need for the information.  The Court 

merely “agree[d] with the Community that the extent of the investigation may be 

relevant to the alleged injury.”  (PageID.3005 (emphasis added).)  In other words, 

this Court found only that the information was potentially relevant, not that the 

Community needed it.  This finding is palpably erroneous because it substitutes 

relevance (a very low standard) for a balancing of interests.  If relevance were the 

pertinent question, then the test articulated by the courts would not look at the 

competing interests in protecting the information from disclosure. 

The Community has conceded that the only alleged injury that information 

about investigative techniques might be relevant to arises in Count X, which claims 

Case 2:16-cv-00121-PLM-TPG   ECF No. 226 filed 07/16/18   PageID.3026   Page 8 of 16



 
3 

that the seizure and forfeiture of the Community’s property and the criminal 

prosecutions of its members infringe tribal sovereignty and self-governance.  

(PageID.2977.)  Notably, Count X does not mention law enforcement investigations.  

Further, the Community seeks only injunctive relief with respect to Count X and 

has not pleaded money damages related to the investigative activities of the 

Michigan State Police (MSP).  The information about investigative techniques that 

Defendants have already produced shows that MSP conducted surveillance on the 

Community’s reservation for the purpose of seizing untaxed, unstamped tobacco 

products as they were transported outside of Indian country, as the Supreme Court 

has sanctioned.  That information is sufficient to support the Community’s claim for 

injunctive relief should it prevail on the legal question related to tribal sovereignty 

and self-governance.  Further information about surveillance would be cumulative. 

In the criminal context, the defendant’s interest in obtaining information 

about law enforcement investigative techniques sounds in the defendant’s Sixth 

Amendment right to confrontation and a fair trial.  See Gazie, 786 F.2d at 1166, 

available at 1986 WL 16498, *9.  That is not true of a civil plaintiff such as the 

Community in this case.  In a civil case addressing the law enforcement 

investigatory privilege, the Second Circuit agreed with the Seventh Circuit that 

“‘there ought to be a pretty strong presumption against lifting the privilege’” and 

held that a party seeking information about law enforcement investigative 

techniques must show a compelling need for it.  In re the City of New York, 607 
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F.3d 923, 945 (2nd Cir. 2010) (quoting Dellwood Farms v. Cargill, Inc., 128 F.3d 

1122, 1125 (7th Cir. 1997)). 

The Community has not demonstrated a need for additional information 

about investigation techniques, and certainly not a compelling need.  The 

Community has shown only that it wants the information.  For this reason, the 

determination that the Community’s need for the information outweighed 

Defendants’ interest in protecting it was palpably erroneous, and Defendants’ 

motion for protective order should be granted with respect to investigative tactics. 

II. Defendants’ interest in protecting information about law 
enforcement investigatory techniques far outweighs the 
Community’s minimal interest in obtaining it. 

The Court also erred in three respects when assessing Defendants’ interest in 

protecting the investigative techniques. First, the Court concluded that Defendants 

must produce all of its investigatory materials because it had disclosed some of 

them.  (PageID.3005.)  But waiver of a privilege occurs when the party holding the 

privilege places into issue the material it seeks to protect from disclosure.  Here, the 

Community, not Defendants, have placed the privileged material into issue. 

Second, the Court declined to extend the privilege because the State’s 

investigation has been conducted primarily through surveillance.  But the Sixth 

Circuit has not limited application of the law enforcement privilege to new 

technology and has, in fact, applied it to surveillance operations. 

Third, the Court’s analysis did not discuss Defendants’ heightened need to 

protect this information because of the State’s limited ability to ensure that the 
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Community complies with its obligation to collect the state tobacco tax. 

These errors resulted in a minimizing of Defendants’ interests.  When 

Defendants’ interests are fully considered, they easily predominate, especially 

where the Community has not articulated a need for the information. 

A. Defendants have not waived the law enforcement investigatory 
privilege. 

This Court ruled that because Defendants had already produced some 

information regarding investigation techniques, they could not assert the privilege 

to withhold additional information.  (PageID.3005.)  That conclusion is not 

supported by case law. 

As an initial matter, the Court noted in its order that it was not clear what 

Defendants had produced to the Community because Defendants did not attach 

their responses to the Community’s discovery requests to its motion for protective 

order.  (PageID.3005.)  Defendants remedy that oversight here, by attaching its 

responses to this motion.1  (Exs. A (answer to ROG 8), B (answer to ROG 8 (fourth 

supplemental answers)), C (answer to ROG 8 (fifth supplemental answers)), D 

(answer to ROG 8 (seventh supplemental answers)); E (answer to ROG 1 to 

Defendants Grano and Sproull); F (relevant portions of privilege log for volume 

                                            
1 Defendants attach their written responses to the Community’s discovery requests 
and the relevant portions of the associated privilege log.  Because of the volume of 
documents produced, it would be burdensome to file them through the court’s 
electronic filing system, which limits files to 10 MB.  If the Court would find it 
helpful to have copies of the documents, photographs and videos produced to the 
Community, Defendants will arrange to provide them through other means. 
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006); PageID.1356-1360 (answer to RFP 4).) 

To date, Defendants have disclosed to the Community voluminous 

information about the traffic stops and seizures at issue in this case, including 

police reports, photographs of seized items, four dash camera videos of the traffic 

stops, and even affidavits from MSP officers that were drafted for use (but never 

filed) in state court litigation related to the seizures.  In total, Defendants have 

produced nearly 600 pages of MSP materials, plus the videos and photographs, in 

addition to the other discovery produced.  Defendants do not seek to protect 

information about the traffic stops and seizures that are actually the subject of the 

complaint in this case. 

However, the information Defendants have produced to the Community 

reveals in general terms that MSP conducted surveillance of the Community on its 

reservation prior to the seizures.  Defendants have withheld documents that 

provide details of that earlier surveillance, such as where, when, by what methods, 

and by whom the earlier surveillance was conducted.  It is these details of the 

earlier surveillance that Defendants seek to shield from discovery.  This protection 

is necessary because disclosure of those details would undermine MSP’s ability to 

conduct investigations in the future, not only of the Community and on the 

reservation, but of other parties across the state.2 

                                            
2 The difficulty in moving for a protective order to preserve a privilege is that the 
movant cannot reveal the details of the information in the filing – that would, by 
itself, breach the privilege.  Courts facing similar situations have arranged for ex 
parte, in camera review of the information.  See, e.g., Gazie, 786 F.2d at 1166, 
available at 1986 WL 16498, *8. 
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One thing is clear:  Defendants’ decision to provide general information about 

its past surveillance activities did not waive the privilege for additional information 

related to that surveillance.  The authority that this Court relied on in ruling that 

waiver had occurred is inapposite.  That authority stands for the proposition that a 

party waives a privilege when that party “places at issue the subject matter of 

privileged communications in such a way that the party holding the privilege will be 

forced to draw upon the privileged material at trial in order to prevail.”  In re Lott, 

424 F.3d 446, 453 (6th Cir. 2005) (quoting Developments in the Law-Privileged 

Communications, Implied Waiver, 98 Harv. L. Rev. 1629, 1638 (1985)) (emphasis 

added); see also 8 Charles Alan Wright & Arthur R. Miller, Federal Practice and 

Procedure § 2016.6 (3d ed.) (“The focus of the waiver decision is the affirmative act 

of the privilege-holder that puts material otherwise protected by the privilege in 

issue in the case.”) (emphasis added).  Stated another way, waiver occurs when the 

party that holds the privilege attempts to use the privilege as both sword and 

shield. 

In In re Lott, the Sixth Circuit held that the habeas petitioner had not waived 

the attorney-client privilege because “[a]ll agree that Lott has put neither the 

performance of his attorney nor the content of their confidential communications 

before the court.”  424 F.3d at 454.  The situation here is analogous.  It is the 

Community, not Defendants, that is placing the privileged information at issue.  

Defendants do not intend to rely on information about the earlier surveillance and 

investigative activities to make their case – or more accurately, to defend against 
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the Community’s claims related to the state tobacco tax in this lawsuit, all of which 

raise legal questions.  Defendants cannot be accused of using the privilege as both 

sword and shield because they are not attempting to use it as a sword in the first 

place.  Because Defendants have not put the privileged material at issue, they have 

not waived the law enforcement privilege. 

B. The Sixth Circuit has protected the details of surveillance 
operations from disclosure. 

The Court also appears to have been swayed in its ruling by the fact that the 

investigation at issue did not involve “new sophisticated technology,” as had been 

the case in Pirosko, 787 F.3d at 355.  (PageID.3006.)  The Court went on to say that 

“[t]his case does not involve any such technology.  Instead, the investigation was 

primarily conducted through surveillance.”  (PageID.3006.)  But the Sixth Circuit 

has not limited the law enforcement privilege to new technology and has, in fact, 

applied the privilege to surveillance techniques. 

In Gazie, the Sixth Circuit applied the surveillance location privilege to bar 

the defendant from learning the type and location of electronic surveillance 

microphones that law enforcement had placed in a residence to record conversations 

that occurred there.  786 F.2d at 1166, available at 1986 WL 16498, *8.  In reaching 

that decision, the Gazie panel relied on a case involving an even less sophisticated 

surveillance method:  Officers observed a drug deal from a nearby apartment using 

binoculars and recorded it with a video camera.  United States vs. Harley, 682 F.2d 

1018, 1019-20 (D.C.D.C. 1982) (discussed in Gazie, 786 F.2d at 1166, available at 

1986 WL 16498, *8).  In that case, the court agreed that a protective order was 
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appropriate to prevent disclosure of the apartment’s location, noting that releasing 

the information would jeopardize the safety of the cooperating apartment owner, as 

well as the willingness of citizens to cooperate with police in a similar fashion in the 

future.  682 F.2d at 1020. 

These cases demonstrate that an investigation does not need to involve 

technologically complex or innovative procedures to be protected.  The fact that the 

investigation in this case was conducted by surveillance does not automatically 

preclude application of the privilege.  The analysis rests on the balancing of 

interests, which favors Defendants’ interest in protecting the information. 

C. The need to protect this information is heightened because the 
State has limited ability to ensure that the Community 
complies with its obligation to collect the state tobacco tax. 

Given tribes’ sovereign immunity from suit, see Michigan v. Bay Mills Indian 

Cmty., 134 S. Ct. 2024, 2030 (2014), the State’s ability to ensure that the 

Community complies with its obligation to collect the state tobacco tax is limited.  

Therefore, it is critical that the State have the fully panoply of tools available to it.  

One tool the Supreme Court has endorsed is state seizures of illegal cigarettes 

outside of Indian country.  See Oklahoma Tax Comm’n v. Citizen Band Potawatomi 

Indian Tribe of Oklahoma, 498 U.S. 505, 514 (1991), and Washington v. 

Confederated Tribes of Colville Indian Reservation, 447 U.S. 134, 161-62 (1980); see 

also Keweenaw Bay Indian Cmty. v. Rising, 477 F.3d 881, 894-95 (6th Cir. 2007) 

(Rising I).  Such seizures rely on law enforcement investigations into how cigarettes 

are being transported.  The Community has a long history of changing 
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transportation methods to evade detection by state law enforcement.  See Rising I, 

477 F.3d at 884 (“In an effort to prevent further seizures of tobacco products 

purchased by the Community for retail sale, the Community began arranging to 

receive tobacco products through the mail rather than by truck delivery.”).  

Therefore, Defendants’ interest in protecting its investigative techniques is 

amplified.  The State cannot afford to have that information disclosed to the 

Community. 

CONCLUSION AND RELIEF REQUESTED 

Defendants respectfully request that this Court (a) reconsider its opinion and 

order to the extent it denied a protective order regarding law enforcement 

investigation tactics and (b) enter a protective order barring further discovery by 

the Community of law enforcement investigation tactics. 

Respectfully submitted,   
 
Bill Schuette 
Attorney General 
 
/s/ Kelly M. Drake    
Jaclyn Shoshana Levine (P58938) 
Kelly M. Drake (P59071) 
Laura R. Gnyp (P79943) 
Assistant Attorneys General 
Attorneys for Defendants 
Environment, Natural Resources 
and Agriculture Division 
P.O. Box 30755 
Lansing, MI 48909 
(517) 373-7540 

       DrakeK2@michigan.gov 
 
Dated:  July 16, 2018 
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