
UNITED STATES OF AMERICA 

UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF MICHIGAN 

NORTHERN DIVISION 

             

KEWEENAW BAY INDIAN  

COMMUNITY, 

 

  Plaintiff, 

 

v.        Case No. 2:16-cv-121 

        HON.  PAUL L. MALONEY 

NICK C. KHOURI, et al., 

 

  Defendants. 

__________________________________/ 

 

OPINION & ORDER 

 

The matter before the undersigned is Defendants’ Motion for Protective Order 

pursuant to Fed. R. Civ. P. 26(b)(2) and 26(c)(1). (ECF No. 199).  Defendants seek protection from 

three categories of discovery: 

(1) pending and further discovery related to the state prosecution of 

two of the Community’s employees for transporting illegal 

cigarettes; 

 

(2) pending and further discovery that could directly or indirectly 

reveal the identity of the confidential informant and the 

individuals at the trucking facility who identified the trucks; and 

 

(3) pending and further discovery related to police investigative 

techniques, including surveillance. 

 

(ECF No. 200, PageID.2940).  On June 28, 2018, the undersigned heard argument on Defendants’ 

motion.  For the reasons stated below, Defendants’ motion is granted in part and denied in part.  

Under Federal Rule of Civil Procedure 26(c)(1), the court may, for good cause, 

grant a protective order preventing the production of discovery to protect a party or entity from 

“annoyance, embarrassment, oppression, or undue burden or expense.” Fed. R. Civ. P. 26(c)(1).  
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“Protective orders may forbid certain discovery, specify terms of discovery, or even forbid inquiry 

into certain matters or limit the scope of those inquiries.” Jackson v. E-Z-GO Division of Textron, 

2015 WL 4464098, at *2 (W.D. Ky. 2015) (citing Fed. R. Civ. P. 26(c)(1)(A)-(H)). 

Defendants advance several arguments as to why the identified categories are not 

relevant, contain privileged material, and would cause annoyance.  Some of these arguments are 

the exact same arguments that are raised in Defendants’ motion for summary judgment.  For 

example, Defendants argue that because Defendants Grano and Sproull are entitled to absolute 

immunity, they should not be forced to respond to the Community’s discovery requests.  (ECF No. 

200, PageID.2951).  But the Court has not yet determined whether Defendants Grano and Sproull 

are entitled to absolute immunity. (See ECF No. 99, PageID.1269-1275).  Similarly, Defendants 

argue that they should not have to respond to the discovery requests related to law enforcement 

investigative techniques because Plaintiff has failed to show any wrongdoing by law enforcement.  

(ECF No. 200, PageID.2956-2957).  Again, the parties dispute this issue in the pending summary 

judgment motion.  (ECF No. 109, PageID.1407-1408 and ECF No. 124, PageID.1529-1531).  The 

resolution of these matters will be left to the district judge and the undersigned will not limit 

discovery in an attempt to predict the Court’s future rulings.   

Defendants argue that the information sought regarding the state criminal 

proceedings is not relevant to this case. Defendants contend that the Community’s claims depend 

on the fact that the prosecution is occurring and not the actual details of the prosecution.  The 

Community responds that in Count X of the Amended Complaint, it alleged that Defendants 

infringed on the Community’s rights of self-government and sovereign immunity “under the 

factual circumstances of this case . . . the seizure and forfeiture of the Community’s [property] . . 

. and the criminal prosecution of Community members . . . .” (ECF No. 58, PageID.838-840). The 
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undersigned agrees with the Community that the extent of the investigation may be relevant to the 

alleged injury.  Moreover, the extent of the investigation is also closely related to the state criminal 

prosecutions.  Therefore, the undersigned finds that the requested information regarding the state 

criminal proceedings may be relevant. 

Defendants also argue that the Community cannot seek discovery to help defend 

the defendants in the pending state criminal prosecutions. But there is no evidence that the 

Community is attempting to obtain any information for this purpose.  Instead, the Community is 

requesting this information to prove the extent of the alleged injury in this case. It is also unclear 

how any of the requested information could potentially help the defendants in the state criminal 

proceedings.   

In addition, Defendants attempt to invoke the law enforcement privilege to shield 

the Community from obtaining “pending and further discovery related to police investigative 

techniques, including surveillance.”  (ECF No. 200, PageID.2940).  The problem with this 

argument is that Defendants’ have already voluntarily produced at least some discovery related to 

the law enforcement investigation.  (PageID.2955).  The extent of the information produced is 

somewhat unclear because Defendants failed to include their responses to the Community’s 

discovery requests.  However, Defendants assert that “the relevant facts surrounding the seizures 

are known from evidence already produced.” (PageID.2957).  Because Defendants appear to have 

already produced at least some information regarding its investigation techniques, the undersigned 

finds that Defendants cannot withhold other relevant information claiming that it is privileged.  

See, e.g., In re Lott, 424 F.3d 446, 454 (6th Cir. 2005) (“To be sure, litigants cannot hide behind 

the privilege if they are relying upon privileged communications to make their case.”); see also 8 

Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 2016.6 (3d ed.) 
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(“When a party puts privileged matter in issue as evidence in a case, it thereby waives the privilege 

as to all related privileged matters on the same subject.”).  Furthermore, when considering the law 

enforcement privilege, the Sixth Circuit instructs the lower courts to balance the needs of the 

government with the needs of the particular party seeking the information.  See United States v. 

Pirosko, 787 F.3d 358, 365 (6th Cir. 2015). The typical case addressing whether an investigation 

technique falls within the scope of the law enforcement privilege involves the use of a new 

sophisticated technology.  See, e.g., Pirosko, 787 F.3d at 355 (file sharing program used to 

investigate child pornography).  This case does not involve any such technology.  Instead, the 

investigation was primarily conducted through surveillance.  Thus, the undersigned finds that 

Defendants concerns for producing the alleged information does not outweigh the Community’s 

needs in obtaining it.  

However, the undersigned finds that good cause exists to limit any discovery that 

could directly or indirectly reveal the identities of the confidential informants.  As the Community 

concedes in its response brief, the identities of the confidential informants have no significance to 

this case.  Thus, Defendants’ and the confidential informants’ interest in non-disclosure outweighs 

the Community’s interest in disclosure. See Bergman v. United States, 565 F. Supp. 1353, 1359 

(W.D. Mich. 1983). 

The undersigned also finds that the discovery requests should be limited in duration 

and scope.  In the cited discovery requests, the Community requests information dating back to 

2010.  (ECF No. 104-2, PageID.1345 & ECF No. 104-4, PageID.1354).  The relevant seizures in 

this case occurred in 2015 and 2016.  The Community has failed to adequately justify why it needs 

information dating back to 2010.  The Community also does not limit its requests to information 
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related to the Community or its members.  There is no reason why the Community needs to obtain 

any information that does not relate to the Community or its members.   

Finally, the undersigned notes the unique situation involving Defendant Grano. 

Defendant Grano is the prosecuting attorney in the two state court criminal cases related to the 

tobacco seizures at issue in this case.  In December 2017, the parties in the state proceedings 

requested leave to appeal several of the state court’s rulings on pretrial motions.  (ECF No. 200-1, 

PageID.2961). And as of June 1, 2018, the Michigan Court of Appeals has not taken any action on 

these requests. Thus, it appears that the state proceedings are at a standstill, with no trial date 

scheduled in the near future. The Community now wants to depose Defendant Grano because it 

believes that Defendant Grano was the individual orchestrating the tobacco investigation on its 

reservation.  But allowing Defendant Grano to be deposed at this point presents major concerns 

regarding whether Defendant Grano will be asked to reveal his litigation strategy and/or mental 

impressions.  This is particularly concerning considering the fact that the Community is not certain 

that Defendant Grano is the person behind the tobacco investigations.  At this time, the undersigned 

finds that deposing Defendant Grano is unnecessary.  Defendant Grano must, however, respond to 

the Community’s other discovery requests.  If the Community learns more of Defendant Grano’s 

involvement in the tobacco investigations, the undersigned may reconsider this ruling and permit 

the deposition of Defendant Grano at a later date.    
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Accordingly, Defendants’ motion for protective order (ECF No. 199) is granted in 

part and denied in part.  

IT IS HEREBY ORDERED that: 

The Community’s discovery requests related to law enforcement 

investigation tactics on the reservation and trust lands in connection 

with the investigation of suspected TPTA violations shall be limited 

to “since 2014” and must relate to the Community or its members.  

The Community may not depose Defendant Grano at this time.  

Defendant Grano, however, shall respond to the Community’s other 

discovery requests.  

Defendants must keep a confidential log of any documents not 

produced as falling under the attorney work product privilege. 

Defendants are not required to produce any discovery that could 

directly or indirectly reveal the identity of any confidential 

informants and the individuals  

Any discovery obtained pursuant to this order must only be used in 

this litigation and filed under seal absent a stipulation by the parties 

or court order. 

IT IS SO ORDERED  

Dated:  July 9, 2018 

       .  /s/ Timothy P. Greeley                                . 

        TIMOTHY P. GREELEY 

        UNITED STATES MAGISTRATE JUDGE 
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