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INTRODUCTION 

The Keweenaw Bay Indian Community (Community) seeks to depose two witnesses with 

absolute immunity, to conduct discovery concerning police investigative techniques, and to 

discover confidential informants.  The information the Community seeks to discover is protected 

from disclosure regardless of when the court rules on Defendants’ pending motion concerning 

the state prosecutions.  (ECF #98.)  But allowing the Community to seek that discovery now, 

while the state prosecutions are pending, can only undermine the relief that Defendants seek in 

that separate motion. 

ARGUMENT 

I. The Community is not entitled to discovery related to the state prosecutions. 

Defendants Grano and Sproull have absolute immunity.  (PageID.1269-1275.)  The 

Community has not identified a single claim that it is unable to press without first obtaining 

discovery from Defendants Grano and Sproull.  Nor has it provided any authority indicating that 

defendants with absolute immunity must submit to the burdens of discovery when case law 

makes perfectly clear that “the essence of absolute immunity is its possessor’s entitlement not to 

have to answer for his conduct in a civil damages action.”  Mitchell v. Forsyth, 472 U.S. 511, 

525 (1985) (emphasis added). 

The Community claims that Defendant Grano is a fact witness, based on unfounded 

conjecture that he had contact with Michigan State Police (MSP) personnel during the traffic 

stops that led to the seizures.  (PageID.2976.)  But Defendant Grano’s sole role is as the 

prosecutor in the state cases involving the cigarette seizure that occurred on December 11, 2015.  

(PageID.1301, ¶ 5.)  He had no personal involvement – even by telephone – in that traffic stop 

and seizure, nor in the two traffic stops and seizures on February 9, 2016.  As Defendant Grano 

has plainly stated, he did not know about any of the traffic stops and seizures “before those 
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events occurred or while they were occurring,” making it impossible for him to be a fact witness.  

(PageID.1302, ¶ 9; PageID.1305, ¶ 20.)  The only facts he has he gleaned in his role as a 

prosecutor.  (PageID.1301-1302, ¶¶ 8-9; PageID.1304-1305, ¶¶ 19-21.)  And because Defendant 

Grano’s mental impressions, litigation strategy, and preparations for trial are also protected from 

disclosure, Defendant Grano has no discoverable information relevant to this case.  

Meanwhile, Defendant Sproull’s role in the state prosecutions is even more limited:  He 

testified based on secondhand knowledge at the “swear to” hearing in support of felony charges 

and arrest warrants against the two Community members.  (PageID.1311, ¶ 18.)  He was not 

involved in the traffic stops and seizures.  (PageID.1309, ¶ 8; PageID.1311, ¶ 16) 

Given Defendants Grano’s and Sproull’s limited roles and their lack of knowledge as fact 

witnesses, the only apparent reason for the Community to seek discovery related to the 

prosecutions, including depositions of these two Defendants, is to harass them for prosecuting 

Community members for their role in the Community’s illegal cigarette smuggling.  This Court 

must bar the discovery to prevent that harassment. 

II. The Community should be barred from discovering police investigative techniques.   

The Community has served overly broad discovery requests seeking to identify all 

Michigan Department of Treasury and MSP activities within the Community’s reservation and 

trust lands related to the tobacco tax since 2010 and all documents relating to the seizures of the 

Community’s tobacco products.  (PageID.1345, ROG 8; PageID.1350, RFP 4; PageID.1354,  

ROG 1.)1  These requests are not targeted to information about the three seizures at issue in this 

                                            
1 Local Rule 7.1(b) requires discovery motions to “set forth verbatim, or have attached, the relevant discovery 
request and answer or objection.”  (PageID.2982 n.2.)  Defendants complied with that rule when they filed their 
original motion for protective order in October 2017.  (PageID.1343-1382.)  The local rules also direct, “Filers must 
not attach as an exhibit any pleading or other paper already on file with the Court, but shall merely refer to that 
document.”  LCivR 5.7(d)(vii)(B) (emphasis in original).  Accordingly, Defendants’ brief in support of the current 
motion correctly referred to the copies of the discovery requests that were previously filed (PageID.2950, 2952, 
2953, 2955), but did not attach them as exhibits. 
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case, all of which occurred outside Indian country in late 2015 and early 2016.  Instead, they 

relate to a much broader timeframe, dating to 2010.  And they cover activities related to 

individuals and entities other than the Community and its members.  The Community incorrectly 

contends that State law enforcement is without any authority to conduct activities on the 

Community’s reservation and trust lands.  (PageID.2975.)  On the contrary, “even on 

reservations state laws may be applied to Indians unless such application would interfere with 

reservation self-government or impair a right granted or reserved by federal law.”  Organized 

Vill. of Kake v. Egan, 369 U.S. 60, 75 (1962). 

The Community now contends that Count X of its third amended complaint serves as the 

basis for these discovery requests.  (PageID.2977-2978.)  Although Count X is framed in terms 

of tribal sovereignty and self-governance (PageID.838-840), marketing a tax exemption to 

consumers otherwise obligated to pay a tax (e.g., the Community’s non-Indian customers) does 

not implicate the Community’s right to self-governance or other rights protected by federal law.  

See Washington v. Confederated Tribes of Colville Indian Reservation, 447 U.S. 134, 155 

(1980).  Moreover, the legal question underpinning Count X is the same as for the Community’s 

other TPTA-related claims:  Does federal law bar the State from collecting the tax imposed by 

the TPTA on the Community’s sales of tobacco products to individuals other than qualified 

resident tribal members?  The answer to that question does not depend on which techniques MSP 

used to investigate the Community’s practice of dealing in illegal cigarettes.  The Community 

presumably would object to the seizures and prosecutions at issue in this case regardless of how 

MSP gathered its information.  Therefore, identifying the police investigative techniques that 

MSP used is not necessary to resolution of the claims the Community has pleaded. 

The only thing the Community can gain by discovering MSP’s investigative techniques is 
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a better method to avoid detection when smuggling cigarettes in the future and to otherwise 

interfere with MSP’s ability to enforce state laws.  The State’s cigarette seizures were not an 

assault on tribal sovereignty, self-determination and self-governance, but rather a Supreme 

Court-endorsed technique to ensure that tribes comply with their obligations to assist in the 

administration of state taxes.  See Oklahoma Tax Comm’n v. Citizen Band Potawatomi Indian 

Tribe of Oklahoma, 498 U.S. 505, 514 (1991), and Colville, 447 U.S. at 161-62; see also 

Keweenaw Bay Indian Cmty. v. Rising, 477 F.3d 881, 894-95 (6th Cir. 2007).  Given tribes’ 

sovereign immunity from suit, see Michigan v. Bay Mills Indian Cmty., 134 S. Ct. 2024, 2030 

(2014), the State’s arsenal in this arena is limited, and the Community seeks to effectively 

eviscerate it by discovering MSP’s investigative techniques.  The potential to hinder law 

enforcement is precisely why this type of information is protected.  See United States v. Gazie, 

786 F.2d 1166 (6th Cir. 1986), available at 1986 WL 16498, *8. 

III. The Community should be barred from discovering the identity of the confidential 
informant or individuals at the trucking facility.  

The Community provides the hollow reassurance that it “does not necessarily” want the 

police informant’s name to be publicly disclosed.  (PageID.2983 n.3.)  That falls far short of a 

promise to keep an informant’s identity confidential and to protect him or her from any 

harassment.  Nor is it the sort of outcome that would encourage the public at-large to cooperate 

with law enforcement.  And the Community provides no explanation for why it needs this 

information at all.  This only underscores why a protective order is needed barring the 

Community from seeking discovery on these issues. 

IV. Defendants’ motion for protective order is timely. 

Defendants have not waited “until practically the eleventh hour” to address the issues 

raised in this motion.  (PageID.2975.)  Defendants filed their original motion for protective order 
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in October 2017 (PageID.1324-1325), roughly two weeks after filing the motion concerning the 

state prosecutions (PageID.1249-1250) and before other discovery responses were due.  The 

parties then stipulated to stay discovery on these issues and further briefing on the motion for 

protective order.  (PageID.1475-1477, 1520.)  The parties conferred in April and May 2018 (in 

the midst of defense counsels’ intense deposition schedule in another case and while finalizing 

expert reports in this case), and even sought a status conference with the court before it became 

clear that litigating this motion was necessary.  (PageID.2939-2941.) 

CONCLUSION AND RELIEF REQUESTED 

Defendants respectfully request that this Court enter an order prohibiting pending and 

future discovery of information addressed in this motion by any means, including written 

discovery and depositions.  At minimum, the motion should be granted to preserve the status quo 

while the motion for state prosecutions is pending. 

Respectfully submitted,   
 
Bill Schuette 
Attorney General 
 
/s/ Kelly M. Drake   
Jaclyn Shoshana Levine (P58938) 
Kelly M. Drake (P59071) 
Laura R. Gnyp (P79943) 
Assistant Attorneys General 
Attorneys for Defendants 
Environment, Natural Resources 
and Agriculture Division 
P.O. Box 30755 
Lansing, MI 48909 

       (517) 373-7540 
DrakeK2@michigan.gov   

 
Dated:  June 25, 2018 
 
 
LF:  KBIC v Treasury (SUT)/#2016-0139799-A-L/Brief – Reply on Motion for Protective Order 2018-6-25 
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