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INTRODUCTION 

In their response brief, Defendants ask this Court to ignore the long-settled rules of 

federal law confirming that the Keweenaw Bay Indian Community (the “Community”), its 

members, and their vendors have absolute immunity from state sales and use taxes with respect 

to their purchase or use of tangible personal property and services within the Community’s 

reservation and trust lands (the “Reservation”).  Defendants’ argument is a mix of strident, 

incorrect and untenable assertions of federal law, along with admissions that they are uncertain 

of their own legal interpretations.  Despite these admitted uncertainties, Defendants proceeded to 

reject hundreds of exemption requests by the Community and its members, and now tell the 

Court that they should not be held accountable even if the Court finds that they violated the law 

(PageID.2104, 2136).  Despite Defendants’ protests, the law is clear, Defendants violated it, and 

the Community is entitled to the relief sought in its motion for summary judgment. 

CLARIFICATION OF THE RECORD 

There is no material dispute regarding the essential facts–the purchasers’ status as 

federally recognized tribe or member and location of payment or delivery–underlying the vast 

majority of the claims at issue.1  Nevertheless, Defendants attempt to divert the Court’s attention 

by asserting there are 33 unreconciled claims between the parties’ claim summary spreadsheets.  

PageID.2186.  In fact, the Community provided reconciling information for 18 of the claims on 

                                                            
1 Defendants’ cavalier argument that Michigan’s sales tax sourcing statute, Mich. Comp. Laws 
§ 205.69(1), does not apply to determining whether a sale occurs in Indian country within 
Michigan is completely unsupported.  The sourcing statute provides the exact location at which a 
sale is deemed to take place and does not limit its scope to determining sales location as between 
states.  Id.  This specificity is unsurprising because the language of the provision closely tracks 
the Streamlined Sales and Use Tax Agreement between participating states, many of which 
permit local jurisdictions to impose add-on sales taxes and therefore need to determine exact 
location of a sale within state boundaries.  The sourcing provision is mandatory, and Defendants 
violate Michigan law by ignoring it when dealing with transactions in Indian country. 
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December 19, 2017, before Defendants filed their brief.  2d Nichols Decl. ¶ 2.  Of the fifteen 

remaining claims, thirteen are not “unreconciled” at all—they appear on both Treasury’s and the 

Community’s spreadsheets.  Id.  Lines 308 and 309 on Treasury’s spreadsheet are supposedly 

“unreconciled,” but they match 308 and 309 on the Community’s Summary Chart.  Id.  

Defendants never requested reconciling information for the two remaining claims.  Id.  

Moreover, Defendants are unsure of their own records and claim they would need proof of 

mailing and additional copies of claim documentation to complete the process.  PageID.2186.  

But this would only impose further burden on the Community.  The cost of submitting claims 

already exceeds the amount of many claims, and Defendants’ demand would only increase this 

burden.  But in any event, the few “unreconciled” claims do not create any material fact disputes. 

Defendants contend, against all evidence, that they respond to the exemption claims in a 

timely manner, and specifically that in 2017, Treasury needed an average of just 3.225 days to 

deny a claim (and in doing so, inadvertently confirm that refund denials are a foregone 

conclusion).  PageID.2134.  This excludes the time it takes for Treasury’s internal routing of a 

claim to the Tribal Affairs office—a factor that is wholly within Defendants’ control, and adds to 

the processing time whether Defendants include it in their average or not.  Id.  The Community 

and members submitted only 27 claims for purchases made in 2017—far fewer than in previous 

years—and the Department’s actual average response time was 16.3 days.  2d Nichols Decl. ¶ 3. 

ARGUMENT 

I. Defendants are Categorically Barred from Imposing the Sales Tax Upon Retailers 
for Sales to the Community or its Members Within the Reservation. 

A. Warren Trading and Central Machinery Established a Categorical Rule. 

In Warren Trading Post Co. v. Ariz. Tax Commission, 380 U.S. 685 (1965), and Central 

Machinery Co. v. Arizona State Tax Commission, 448 U.S. 160 (1980), the Supreme Court 
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established a categorical rule, based on the preemeptive effect of the Indian Trader Statutes, 

against imposition of a state tax the legal incidence of which falls on an Indian trader, for sales, 

leases, or rentals of property to Indian tribes or tribal members within their Indian country.2  It is 

undisputed that Defendants have enforced, and have a policy of enforcing, the sales tax on 

transactions that fall squarely within the scope of Warren Trading and Central Machinery.  

Defendants contend incorrectly that the holdings are limited to the specific transactions at issue 

in the cases, and there is no “categorical bar” against the imposition of state sales tax on 

transactions with Indian tribes or Indians in Indian country.  PagedID.2107.  According to 

Defendants, each and every transaction involving a tribe or member is subject to the balancing 

analysis3 of White Mountain Apache Tribe v. Bracker, 448 U.S. 136 at 143-44 (1980), and 

recognition of any categorical rule would “conflict[] with Bracker[.]”  PageId.2112.4  Defendants 

fundamentally misunderstand all three cases. 

In Warren Trading and Central Machinery, the Supreme Court established a controlling 

principle of federal Indian law, it was not merely adjudicating several individual transactions.  In 

Warren Trading, the Court found that a sales tax imposed on transactions with Indians in Indian 

country would “frustrate the evident congressional purpose of ensuring that no burden shall be 

imposed upon Indian traders for trading with Indians on reservations except as authorized by 

                                                            
2 The Community’s motion relates only to transactions that undisputedly took place on the 
Community’s Reservation and trust lands.  PageID.1591. 
3 Bracker established a framework for analyzing future situations, in which federal law may 
preempt state taxation or other regulation affecting Indians, and that such preemption “is not 
limited to those situations where Congress has explicitly announced an intention to pre-empt 
state activity.”  Ramah Navajo School Bd. v. Bureau of Revenue of New Mexico, 458 U.S. 832, 
838 (1982) (citing Bracker, 448 U.S. at 143-44).  Bracker is not a mechanism for justifying the 
imposition of a state tax where it would otherwise be preempted by federal law. 
4 Defendants do not balance the circumstances of every transaction (as they claim); instead they 
apply their own—incorrect—categorical rules.  Defendants use form letters and only grant 
refunds and exemptions for certain pre-determined transaction categories.  PageID.1611-13. 
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Acts of Congress or by valid regulations promulgated under those Acts.”  380 U.S. at 691.  In 

Central Machinery, the Court confirmed—without engaging in a balancing analysis5—that any 

transaction with an Indian tribe or Indian, if “executed . . . and delivery and payment” made on a 

reservation, is “plainly subject to federal regulation,” and when a transaction “is governed by the 

Indian trader statutes, federal law pre-empts the asserted state [sales] tax.”  Central Machinery, 

448 U.S. at 164-65.  Nothing in the actual Warren Trading and Central Machinery holdings even 

suggests they are limited in scope and inapplicable to other attempts by states to tax similar 

transactions.  Nevertheless, Defendants insist that there is something confusing about the 

relationship between Central Machinery and Bracker.  They even remark that “it would have 

been convenient if Central Machinery mentioned Bracker by name” to explain the “conflict” 

between the two cases.  PageID.2112.  But Central Machinery does mention Bracker—the cases 

were decided on the same day—and rejects the dissenting argument that the Court should 

approach the taxation of an Indian trader with a clean slate and the balancing test should apply.  

448 U.S. at 164, 169-70.  The Court reserved Bracker balancing for circumstances outside the 

scope of the taxation of Indian traders at issue in Central Machinery. 

Thus, in Department of Taxation v. Milhelm Attea, the Court confirmed that, even though 

federal law may permit administrative burdens on Indian traders in connection with a tax 

imposed on non-Indian retail purchasers, such burdens are “markedly different” from “a tax 

imposed directly on Indian traders”—which remains unlawful.  512 U.S. 61, 73 (1994) 

                                                            
5 Defendants incorrectly, and implausibly, assert that the Court’s categorical statements—that 
Indian Trader Statutes preemption applies regardless of whether the trader has a place of 
business on the reservation and regardless of how the BIA administers the statutes—were only 
examples of “identifying two federal interests that were specific to the case” and balancing them 
against state interests.  PageID.2110.  The unequivocal language of the decision demonstrates 
that nothing about those statements is unique to the circumstances in Central Machinery. 
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(emphasis added).  Defendants attempt to cherry-pick language from Milhelm Attea and argue 

that a tax imposed on an Indian trader is on the same footing as administrative burdens imposed 

for collection of a lawful tax—the opposite of the holding in Milhelm Attea.  Defendants 

erroneously suggest that other courts abandoned the holdings of Warren Trading and Central 

Machinery.  Contrary to this assertion, the cases they cite show that courts (not to mention other 

states, PageID.1742-52) do respect the preemptive effect of the Indian Trader Statutes. 

 In Mashantucket Pequot Tribe v. Ledyard, the Second Circuit found that a property tax that 
fell “on non-Indian’s ownership of property, rather than on the transaction between the Tribe 
and the non-Indian,” was not preempted under Warren Trading and Central Machinery.  722 
F.3d 457, 469 (2d Cir. 2013) (emphasis in original).  The court found that the tax was not 
imposed on activities (such as the transactions here) regulated by the Indian Trader Statutes. 

 Sac & Fox Nation v. Pierce addressed a challenge to a state tax on distribution of motor fuel 
to retailers and found that “[u]nlike Warren Trading and its progeny, the Kansas motor fuel 
tax law does not impose a tax upon retail traders for trading with Indians.”  213 F.3d 566, 
582 (10th Cir. 2000). The tax was imposed on receipt, not sale, of fuel.  The court confirmed 
that the tax would be unlawful if it applied to “retail traders for trading with Indians.”  Id. 

 In Mescalero Apache Tribe v. O'Cheskey, 625 F.2d 967 (10th Cir. 1980), the court 
considered a challenge to a gross receipts tax on construction contractors.  Because services 
(not goods) were at issue and nothing in the record indicated that all work was performed on 
the reservation, the court held that the tax was not preempted by the Indian Trader Statutes.6 

Unlike the taxes at issue above, there is no dispute that the Michigan sales tax, as applied 

by Defendants, is a tax on Indian traders for transactions with Indians in Indian country, and 

therefore preempted by the rule established in Warren Trading and Central Machinery. 

B. Defendants Cannot Avoid the Categorical Rule by Alleging that Michigan 
Maintains Jurisdiction over the Community’s Reservation. 

Defendants attempt to avoid the holdings of Warren Trading and Central Machinery by 

                                                            
6 The O’Cheskey court’s conclusion about the scope of the Indian Trader Statutes has since been 
questioned, Laguna Indus., Inc. v. New Mexico Tax. & Rev. Dep’t, 845 P.2d 167, 176-77 & n.3 
(N.M. Ct. App. 1992), aff’d, 855 P.2d 127 (N.M. 1993). 
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alleging that, unlike Arizona and other western states, Michigan “did not disclaim jurisdiction 

over Indian country to become a state” and “provides significant services to the Community and 

its members.”7  PageID.2107-08.  Defendants argue that Michigan should therefore have greater 

taxing authority than Arizona, and the holdings of Warren Trading and Central Machinery 

should not apply here.  Defendants do not accurately represent Warren Trading’s discussion of 

state jurisdiction and cannot establish that Michigan is situated differently from Arizona with 

respect to the existence of any jurisdiction that would allow imposition of the challenged tax. 

Warren Trading’s discussion of long-standing federal policy on federal and tribal 

regulation of trade in Indian country confirms that the Court was recognizing a categorical rule 

against state taxation of such trade.  The Court noted that “the Federal Government had been 

permitting the Indians largely to govern themselves, free from state interference, and had 

exercised through statutes and treaties a sweeping and dominant control over persons who 

wished to trade with Indians and Indian tribes”—and that there was a corresponding lack of any 

state authority for taxing transactions on a reservation.  380 U.S. at 687.  The Arizona Enabling 

Act is but one example of the federal policy advancing federal and tribal jurisdiction over Indian 

country—the Court cited others not specific to Arizona, and the principle applies to all states.  

For example, Warren Trading cites the Treaty with Delaware Nation of Sept. 17, 1778, Art. V, 7 

Stat. 13, 14, noting that it (and many other treaties and statutes) confirmed federal jurisdiction 

and regulation of trade with Indians.  Id. n.6, 7.  The Treaty of 1842—which applies to the 

territory at issue here—similarly states that “the laws of the United States shall be continued in 

force, in respect to their trade and intercourse with the whites, until otherwise ordered by 

                                                            
7 Defendants only identify services provided to all residents of Michigan—they have no support 
for the claim that Michigan has some unique responsibility to provide services in Indian country. 

Case 2:16-cv-00121-PLM-TPG   ECF No. 163 filed 01/25/18   PageID.2735   Page 10 of 19



7 

Congress.”  Treaty with the Chippewa at La Pointe, art. II, Oct. 4, 1842, 7 Stat. 591 (emphasis 

added).  The limitation on state jurisdiction is even more dramatic today in light of the myriad 

statutes under which the federal government and the tribes regulate and provide services to 

Indian country.  Defendants do not, and cannot, identify any reason that the rule of Warren 

Trading and Central Machinery does not apply here, nor do they cite any case law supporting 

their unique theory. 

C. Defendants are Improperly Arguing for Amendment, by Judicial Decision, of 
the Indian Trader Statutes. 

In urging the Court to abandon the established law of Warren Trading and Central 

Machinery, Defendants are not merely arguing that this Court should apply the balancing test to 

circumstances in which the Supreme Court has stated definitively that state taxes cannot be 

enforced.  Defendants’ real argument is that the Indian Trader Statutes should be judicially 

repealed to account for “the vastly expanded options for purchasing . . . through the mail, by 

telephone, and over the internet” and because the possibility of fraud being perpetrated on 

Indians no longer justifies preemption under the Indian Trader Statutes.  PageID.2110.  Though 

Defendants claim that such considerations are part of the balancing analysis, they are in fact 

legislative and policy matters to must be resolved solely by Congress—not the courts, and 

certainly not by Defendants.  To buttress their argument that the Indian Trader Statutes should be 

amended or repealed, Defendants misleadingly refer to the Bureau of Indian Affairs’ (“BIA”) 

recent initiative to consider amending the regulations implementing the Indian Trader Statutes.  

81 Fed. Reg. 89015.  Of course, BIA’s consideration of such amendments shows that it respects 

the validity of the Indian Trader Statutes and undermines Defendants’ argument that the laws are 

not worthy of enforcement.  The BIA sought comments on how to “ensure that persons who 

conduct trade are reputable and that there are mechanisms in place to address traders who violate 
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Federal or Tribal law” and to “help Tribes regulate trade in Indian Country.”  81 Fed. Reg. 

89016.  The Indian Trader Statutes are to be enforced to enhance “Tribal self-determination” and 

“economic viability and sustainability in Indian Country.”  Id.  Defendants may not agree with 

those policy choices, but that does not allow them to disregard federal law. 

II. Defendants’ Imposition of the Michigan Use Tax on Property Principally Housed, 
Stored or Garaged within the Reservation Violates Federal Law. 

There is no dispute that the imposition of a state tax the legal incidence of which falls 

directly upon an Indian tribe or tribal member with respect to activities within Indian country 

violates the Supremacy Clause of the Constitution, and is thus categorically barred as a matter of 

federal law.  Okla. Tax Comm’n v. Chickasaw Nation, 515 U.S. 450, 458 (1995); Okla. Tax 

Comm’n v. Sac & Fox Nation, 508 U.S. 114, 128 (1993); Washington v. Confederated Tribes of 

the Colville Reservation, 447 U.S. 134 (1980); Moe v. Confederated Salish & Kootenai Tribes of 

Flathead Reservation, 425 U.S. 463, 480-81 (1976).  Defendants admit that a use tax must be 

apportioned to be lawful because it “necessarily tax[es] some portion of the time that the tribes 

and residents tribal members used the property within their own Indian country.”  PageID.2120.  

They admit the use tax is levied “for the privilege of using, storing, or consuming tangible 

personal property in this state” and that it is not apportioned to tax use outside of Indian Country 

only.  All of this leads to one inescapable conclusion—that the use tax is unlawful as applied to 

property that is principally housed, stored or garaged within the Reservation. 

Nevertheless, Defendants contend, implausibly, that their imposition of the use tax is 

lawful because Treasury “takes care to tax a use only outside of Indian country.”  PageID.2120.  

This position violates the express terms of the Use Tax Act, which provides that the use tax 

applies to the first use “in this state.”  Mich. Comp. Laws § 205.93(1).  Because the courts have 

long held that Indian reservations “are part of the state within which they lie” (though state law 
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has restricted application to Indians), Surplus Trading v. Cook, 281 U.S. 647, 651 (1930), the use 

tax is statutorily imposed on the transactions at issue here inside the Reservation.  Accordingly, 

federal law directly precludes the imposition of the tax.  Chickasaw, 515 U.S. at 458. 

Defendants’ other attempts to justify their position have no merit.  First, no importance 

can be granted to Defendant’s argument that the use tax is an “excise” tax and “substantively 

different from the annual personal property tax [struck down] in Moe, Colville, and Sac & Fox.”  

PageID.2116.  None of the cases attached any importance to the classification of the tax.  Rather, 

the cases focused on the fact that the taxes, like the use tax, were imposed on the ownership and 

use of property both on and off Indian country.  Second, the fact that a tax may be calculated on 

the “price” of property rather than its value is immaterial because the price of property is the 

textbook definition of fair market value.  Third, Defendants’ attempt to distinguish the use tax on 

grounds that it is a “one-time” tax fails to note that the excise tax struck down in Sac & Fox 

included a “one-time” tax imposed on transfers of title as well as much smaller annual charges; 

the court struck down the whole tax regime in the case.  508 U.S. at 127.  Finally, Defendants 

assess the use tax prospectively—based on the intended use of the property, or on Defendants’ 

assumptions about how the property will be used—rather than on any actual use outside of 

Indian country.  PageID.2120.  Defendants cannot seriously contend that Treasury “takes care to 

tax a use only outside of Indian country” when the tax is the same for property always used 

outside Indian country as it is for property used occasionally—and perhaps never—outside 

Indian country.  And Defendants should know better.  The Michigan Tax Tribunal held in 2005 

that the use tax was unlawful as applied to a Community member.  Mich. Tax Tribunal Dkt. No. 

283437 (Apr. 20, 2005).  Defendants ask the Court to disregard Chosa (as they have done) based 

on nothing more than the bald assertion that it is “not persuasive.”  This is not surprising, as 
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Defendants have established a pattern of ignoring Treasury’s own guidance (and federal law) 

when that would limit their ability to tax activity on the Reservation.  PageID.2115 (admitting 

that Defendant Fratzke “overlooked” guidance that prohibited imposing sales tax). 

III. Defendants’ Refund and Exemption Process Violates the Community’s and 
Members’ Right to Equal Protection of Law. 

Defendants do not address the fundamental injustice of their refund and exemption 

system.  Many individuals and entities in Michigan have tax immunities or exemptions and can 

exercise them freely by completing a form.  Nichols Decl. Ex. 5 (Form 3372).  Only Indians are 

forced to endure the onerous process that Defendants created.  Only Indians are subject to review 

of every single exempt transaction—a process that almost always costs more than the amount of 

tax at issue.  Only Indians are subject to Defendants’ moral judgment regarding which purchases 

are worthy of benefitting from the federal tax immunity—Defendants believe that the immunity 

should not apply to things like paying utility bills for low-income Community members or 

ordering pizza for delivery.  PageID.2130.  The process is so burdensome that the Community 

and members could not possibly file refund or exemption claims every time a tax is levied, even 

if Defendants applied the law correctly—and as shown by the handling of test claims in the 

Summary Chart, they certainly do not.  There is no legitimate reason for treating the Community 

or members differently, and much worse, than other tax exempt people and entities.8  Defendants 

begrudge the Community’s exercise of its rights so blatantly and systematically, while conceding 

that their understanding of the applicable law is uncertain, that the only plausible conclusion is 

                                                            
8 The Community’s motion focuses on the Equal Protection arguments supporting Count VII, 
including the unfair burdens imposed by the refund and exemption process.  Defendants argue 
that the Community has not provided any argument that “any such burden is illegal” under the 
Due Process clause.  In fact, “the concepts of equal protection and due process, both stemming 
from our American ideal of fairness, are not mutually exclusive” and “discrimination may be so 
unjustifiable as to be violative of due process.”  Bolling v. Sharpe, 347 U.S. 497, 498 (1954). 
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that they are motivated by animus and ill-will toward the Community. 

A. Strict Scrutiny Applies to Defendants’ Race-Based Classification. 

Even though Defendants’ refund and exemption process applies to Indians—and no one 

else—they contend that it is not a race-based classification subject to strict scrutiny.  Defendants 

rely on cases addressing federal laws applying to Indians.  PageID.2122.  Laws enacted by the 

federal government may pass muster under Equal Protection if they are “tied rationally to the 

fulfillment of Congress’ unique obligation toward the Indians.”  Morton v. Mancari, 417 U.S. 

535, 555 (1974).  But state laws are on a different footing because “the states have no such 

equivalent authority, which is ceded by the Constitution to the federal government.”  K.G. Urban 

Enterprises, LLC v. Patrick, 693 F.3d 1, 19 (1st Cir. 2012).  Under federal law, the federal 

government may enact laws that benefit Indian tribes and Indians; federal law forbids states to 

enact laws that single-out Indian tribes and Indians for detrimental treatment.  The Community is 

challenging a state racial classification that is a product of state policies and procedures that 

harm the Community’s interests, and Defendants cannot rely on law confirming the federal 

government’s responsibility to help Indian tribes to justify it. 

Defendants also argue that their distinction between Indians and tax-exempt non-Indians 

is not the relevant classification.  But Defendants offer no reason why their treatment of the 

Community and members should not be compared to their treatment of other tax exempt or 

immune entities.  Instead, Defendants contend that their treatment of Indians should be compared 

to their treatment of other “groups with sovereignty and a history that entitles them to the same 

tax immunities.”  PageID.2122.  The Supreme Court rejected a nearly identical argument when 

the state of Hawaii claimed that its classification of native Hawaiians was based on historical 

sovereignty rather than race.  Rice v. Cayetano, 528 U.S. 495, 514-15 (2000).  The Court held 

that Hawaii was using history and ancestry as “a proxy for race” and the classification was racial.  
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Id.  Defendants’ sophistry only reveals that they are singling out the Community and its members 

based on their unique history and heritage as a distinct group—in other words, Defendants are 

imposing a racial or ethnic classification. 

B. Defendants’ Unfair Treatment of the Community and Members Cannot 
Survive Strict Scrutiny or Rational Basis Analysis. 

Defendants argument that their treatment of the Community passes muster under rational 

basis and strict scrutiny fails under both standards. 

1) None of Defendants’ Purported Rational Bases are Legitimate. 

Even assuming that the rational basis standard applies to Defendants’ racial 

classification—and it does not—Defendants cannot justify it.  They assume with no basis that the 

Community will exercise its tax immunity fraudulently, and that sovereign immunity would 

prevent collecting the tax in that event.  PageID.2124.  But sovereign immunity is no obstacle to 

collection of any taxes that are validly imposed as a matter of federal law.  Community members 

are not protected by sovereign immunity at all.  In any event, the retail seller—not the 

Community or member—is responsible for paying the sales tax and, in most cases, for collecting 

the use tax.  There is no allegation here that any of the retail sellers have sovereign immunity, 

and if the Community and its members wish to do business with a retailer, they cannot put the 

retailer in the position of being held liable for any validly imposed tax that it did not collect.  

Mich. Comp. Laws §§ 205.51(1)(b), 205.52(1). 

Defendants contend that making determinations at the point of sale is difficult, and a 

certificate-based process would not work.  PageID.2125.  This argument assumes, incorrectly, 

that no categorical rule applies to the Community’s tax immunity and that retailers cannot be 

expected to make the required determination.  Apart from their incorrect statement of law, 

Defendants do not refute the Community’s arguments that their immunity is amenable to a 
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certificate-based system because the immunities apply under readily ascertainable and verifiable 

circumstances:  (1) the purchaser or consumer is the Community or a Community member; and 

(2) the transaction occurs in Indian country in the case of the sales tax, or the purchased good or 

service will be principally located or provided in Indian country in the case of the use tax. 

Defendants contend, with nothing but bare assertions, that the Community’s exercise of 

its federal law immunity raises unique administrative and audit issues.  PageID.2125.  There is 

nothing to suggest that the Community’s exercise of its immunity is any different from exempt 

entities that can use exemption certificates in this respect.  Moreover, there are significant 

administrative costs under the current system—for the Community and for Defendants.  

Defendants’ concerns about the “costs of pursuing small amounts of revenue” apply with greater 

force to the current process than they do to a certificate-based process.  PageID. 2125. 

2) The Refund and Exemption Process Cannot Survive Strict Scrutiny. 

Defendants also contend that their process passes muster under strict scrutiny—the 

standard that actually applies to their racial classification—but offer essentially the same 

justifications as they do for rational basis scrutiny.  This does not satisfy their burden of proving 

that their “racial classifications are narrowly tailored measures that further compelling 

governmental interests.”  Johnson v. California, 543 U.S. 499, 505 (2005).  Defendants claim 

their process is necessary for avoiding tax fraud and avoidance.  There is no evidence to support 

this assertion, and it belies Defendants’ contention that the refund system was not motivated by 

lack of trust of the Community and its members.  See Part IV.B.1.  Moreover, the tax immunities 

at issue here are plainly less susceptible to fraud than other immunities or exemptions.  Anyone 

could fill out Michigan’s Form 3372 and claim to be the representative of a church, 501(c)(3), or 

other organization in order to avoid paying sales tax.  Nichols Decl. Ex. 5.  The retailer would 

have virtually no way of knowing whether the purchaser’s representations were legitimate.  But 
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Defendants have no qualms about that risk—they only impose onerous conditions on Indians. 

Defendants’ own arguments prove there is a disparate impact on the Community and 

members.  Defendants believe there is something inherently unsavory about the Community’s 

exercise of its federal rights, and on that basis, assert that they are entitled to be the gatekeeper of 

when the Community and members can exercise their immunities.  Defendants don’t apply this 

bias to any other exemption.  For example, Defendants claim the Community is “marketing” an 

exemption because it pays utility bills for members who would not otherwise be able to do so.  

PageID.2129-2130.  Defendants are shamefully using the rhetoric of anti-Indian activists to cast 

the Community in a negative light, and the argument is worse than nonsense.  The members at 

issue would qualify for the exemption if they paid the bills themselves.  Retailers are not 

attracted by the exemption; their bottom line is the same in either event.  Defendants claim it is 

improper for the Community and its members to arrange for deliveries to the Reservation—even 

for “ordering pizza.”  PageID.2130.  Defendants do not impose such value judgments on other 

entities that have tax immunities.  They would not, for example, criticize a church for exercising 

its tax exemption on the purchase of pizza.  Defendants scarcely acknowledge that other entities 

with tax immunities or exemptions can use certificates and exercise their rights freely. 

Finally, Defendants attempt to justify their racial classification by arguing that the harm 

to the Community and members is self-inflicted because the Community has not entered a tax 

agreement with the State.  But the tax agreements are based on the incorrect interpretations of the 

federal law at issue here, and impose onerous burdens on the exercise of federal rights.  E.g., Tax 

Agreement between the Little Traverse Bay Bands of Odawa Indians and the State of Michigan 

Art. III, available at http://www.michigan.gov/documents/LTBB_Agreement_58762_7.pdf.  

Giving up its claims and agreeing to Defendants’ incorrect interpretation of federal law would 
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solve nothing for the Community. 

IV. The Community is Entitled to Relief. 

The Community is entitled to actual relief on its claims.  The Court should disregard 

Defendants’ request to deny the Community relief even if it prevails.  Defendants’ request to not 

be bound by any Court order if they lose defies common sense, and they have no legal authority 

to make it—the case they cite addressed the need for federal courts to avoid interfering in certain 

state criminal prosecutions, a point that has no relevance to these proceedings.  Defendants admit 

that even if the Community prevails and no injunction is issued, they will continue the inherently 

unfair and burdensome “refund and exemption system” but will operate it “in light of the court’s 

ruling to ensure it is in compliance with federal law.”  PageID.2136.  Defendants have deprived 

the Community and members of their federal rights for years, and they continue to do so.  This 

Court should end that by granting the narrowly-tailored relief that the Community requests. 

CONCLUSION 

The Community respectfully requests the Court enter judgment as set forth in the 

Community’s proposed order. 

Dated:  January 25, 2018   Respectfully submitted, 
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