
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

KIM R. JIM

Plaintiff,

v. No. 1:17-cv-01114-RB-KBM

SHIPROCK ASSOCIATED SCHOOLS, INC.

Defendants.

REPLY IN SUPPORT OF ITS MOTION TO DISMISS AND IN OPPOSITION TO
DEFENDANT’S MOTION TO BIFURCATE FOR JURISDICTIONAL

DISCOVERY

Defendant Shiprock Associated Schools, Inc. (“SASI”) hereby files its Reply in Support

of its Motion to Dismiss and in opposition to Defendant’s Motion to Bifurcate for Jurisdictional

Discovery. As will be shown below, the Court will not abuse its discretion in granting SASI’s

Motion to Dismiss without giving Plaintiff leave to pursue jurisdictional discovery. This is

because the facts now before the Court are all the facts necessary to establish that SASI is

exempt from Plaintiff’s Title VII (and ADA) claims under the express “Indian tribe” exemptions

set out in those statutes; and, no additional facts that might be elicited in discovery can alter

those controlling facts or their legal consequences. Thus, Plaintiff will not be prejudiced by

denying her the right to seek jurisdictional discovery. See, Pl. Resp., p.3 arguing that “a refusal to

grant [jurisdictional] discovery constitutes an abuse of discretion if the denial results in prejudice

to a litigant.” (Emphasis added).

In the absence of any such prejudice, the Court can and should properly grant SASI’s

12(b)(1) Motion to Dismiss, without permitting such discovery, notwithstanding the general rule

that such discovery should ordinarily be allowed when the jurisdictional bar raised against
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Plaintiff’s claim derives from the same statute under which the Plaintiff seeks relief, see cases

cited at Pl. Resp., pp.2-3. In this case, however, no legitimate interest of the Plaintiff would be

advanced by such discovery and no prejudice will accrue to Plaintiff in denying such discovery

because if the proper test for determining whether SASI falls within the scope of Title VII’s

exemption for “Indian tribes” is applied no facts pertinent to the question of jurisdiction are

controverted and no additional discovery can alter those facts or their legal consequences. See,

Sizova v. National Institute of Standards and Technology, 282 F.3d 1320, 1326 (10th Cir. 2002):

Although a district court has discretion in the manner by which it resolves
an issue of subject matter jurisdiction under Rule 12(b)(1), see Holt, 46 F.3d at
1003, a refusal to grant discovery constitutes an abuse of discretion if the denial
results in prejudice to a litigant, … Prejudice is present where “pertinent facts
bearing on the question of jurisdiction are controverted … or where a more
satisfactory showing of the facts is necessary. (Citations omitted). (Emphasis
added).

As will be shown below, upon application of the proper test for deciding whether SASI is

a tribal entity entitled to coverage under the Title VII “Indian tribe” exemption, all of the

“pertinent facts bearing on” that question are now before the Court and are undisputed. It is only

by applying the wrong test that Plaintiff is able to suggest that some pertinent facts bearing on

this jurisdictional question are in dispute and that further jurisdictional discovery is warranted.

Further, the Court could properly proceed as the Court did in Giedosh v. Little Wound

School Board, Inc., 995 F.Supp 1052, 1054 (D.S.D. 1997) and convert SASI’s 12(b)(1) and

12(b)(6) Motion to Dismiss into a Summary Judgment Motion per Rule 56(c), but still rule

without discovery for the same reasons as the Court found there:

… the posture of this case is unique in the sense that all the facts necessary for
resolution of the issue raised by the Board’s motion for summary judgment have
been developed and set forth in the record. Hence, further discovery on the issues
raised by the Board’s motion would vexatiously delay the inevitable conclusion
that there is no genuine issue as to any material fact and that the Board is entitled
to judgment as a matter of law.
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Another alternative open to the Court is to grant SASI’s pending Rule 12(b)(6) Motion to

Dismiss to which Plaintiff has filed no response. See, Local Rule 7.1(b) (“The failure of a party

to file and serve a response in opposition to a motion within the time prescribed for doing so

constitutes consent to grant the motion.”); see, recent cases enforcing this rule, Ramah Navajo

Chapter v. Jewell, 2017 WL 3025924 (D.N.M. 2017) (unpublished) (granting Motion to Dismiss

under Local Rule 7.1(b)); Nicholson v. The Evangelical Lutheran Good Samaritan Society—

Four Corners Village, 2016 WL 5387674 (D.N.M. 2016) (same).

I.

There is no dispute between the parties as regards Plaintiff’s burden to show that this

Court has subject matter jurisdiction over her Title VII claim. SASI Memo (Doc. 6), p.8; Pl.

Resp. (Doc. 11), pp.1-2. Nor is there any dispute between the parties that the Title VII claim pled

by Plaintiff must be dismissed—either for lack of subject matter jurisdiction or for failure to state

a claim upon which relief can be granted—if SASI is covered by the “Indian tribe” exemption set

out at 42 U.S.C. § 2000e(b). SASI Memo (Doc. 6), p.3; Pl. Resp. (Doc. 11), pp.1 and 4.1

Thus, the sole and determinative legal question before this Court is whether SASI is

covered by those “Indian tribe” exemptions. This Court can and should readily answer that

question in the affirmative and dismiss this case based solely upon the controlling facts now

before the Court and the legal consequences that inexorably flow from those facts.

II.

1 Nowhere in Plaintiff’s Response does she address or respond to SASI’s request for dismissal of Plaintiff’s ADA
claim. Hence, that claim should now be dismissed based on SASI’s motion. See, Local Rule 7.1(b), quoted supra at
p.1 and cases there referenced. We note in this regard that all of the arguments set forth above regarding the
application of the Title VII “Indian tribe” exemption to SASI apply with equal force re application of the “Indian
tribe” exemption of the ADA to SASI. See, the ADA “Indian tribe” exemption set out at 42 U.S.C. § 12111(5)(B)(i).
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Before responding to Plaintiff’s various other arguments, it is necessary to address her

misplaced reliance upon Title VII cases arising in other contexts in which a liberal rule of

construction was applied to arrive at an expansive interpretation of the term “employer.” See, Pl.

Resp., p.2, ¶ 2, and cases there cited. None of those cases involved Indian tribes or tribal

organizations or Title VII claims in which the determinative question was whether the claims

were barred by the “Indian tribe” exception to Title VII.

The key cases which do involve that question recognize that the Indian Canon of

Construction is the controlling interpretative rule in this context and that that Canon must be

applied to liberally construe the scope of the “Indian tribe” exception of Title VII to effectuate its

purpose. Duke v. Absentee Shawnee Tribe of Oklahoma Housing Authority, 199 F.3d 1123, 1124

(10th Cir. 1999); accord, Dille v. Council of Energy Resource Tribes, 801 F.2d 373, 374-375

(10th Cir. 1986); Giedosh v. Little Wound School Board, Inc., 995 F.Supp. 1052, 1056-1058

(D.S.D. 1997). SASI, like the Little Wound School involved in Giedosh, is a “tribal

organization” operating its schools under the Tribally Controlled Schools Act, 25 U.S.C. § 2502

et seq. (“TCSA”). See, SASI’s Motion to Dismiss (Doc.5) and supporting Memorandum (Doc. 6.

III.

A.

As noted, Plaintiff has erred in asking this Court to apply the wrong test in deciding

SASI’s Motion to Dismiss. Plaintiff—without acknowledging this—has asked that the Court

decide SASI’s Motion based on the quite different test used to determine whether tribal business

entities such as casinos or other commercial enterprises not directly operated by a tribal

government are subject to federal statutes of general applicability (which do not contain express

Indian tribal exemptions) are nonetheless entitled to an implied exemption from such statutes
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because of their status as Indian tribal entities. That test is well articulated in Donovan v. Coeur

d’Alene Tribal Farms, 751 F.2d 1113 (9th Cir. 1985); Reich v. Mashantucket Sand & Gravel, 95

F.3d 174 (2d Cir. 1996). The Coeur d’Alene test allows for such implied exemptions in several

circumstances, one of which is where the statute’s application “would interfere with tribal self-

governance over purely intramural matters.” Reich, supra at 177; E.E.O.C. v. Karuk Tribe

Housing Authority, 260 F.3d 1071, 1081, 1082 (9th Cir. 2001); (applying intramural exception to

bar ADEA suit). 2

Plaintiff’s effort to induce this Court to apply the inapposite Coeur d’Alene test to SASI’s

Motion begins with Part C of her Response, including the amalgamation (at pp. 4-5) of her

Response of cases involving the Title VII tribal exemption and cases involving other federal

statutes of general application in which the Coeur d’Alene test was applied. This error is

compounded by the fact intensive arguments—all suitable for a case in which the Coeur d’Alene

test is applicable (at pp. 4-10 of her Response)—but not in a case involving the Title VII “Indian

tribe exemption.

B.

SASI’s function as a Navajo Community School authorized by the Navajo Nation to

carry out tribal education functions on the reservation (within the framework of tribal and federal

law which governs those operations) clearly involves the performance of essential tribal

2 If the Coeur d’Alene test were deemed applicable here, SASI should still be held exempt from Plaintiff’s Title VII
and ADA claims under the “intramural” exception since this suit involves a dispute between a tribal member and a
tribal entity arising from the entity’s performance of “essential governmental functions” (as opposed to commercial
or business operations) on their reservation. Coeur d’Alene; Reich; E.E.O.C. v. Karuk Tribe Housing Authority,
supra at 1082; (tribal member plaintiff could not proceed with ADEA claim against tribal housing authority since
his “dispute is … entirely intramural; between the tribal government and a member of the tribe,” and, even though
housing authority “employed twenty Indians and four non-Indians,” the dispute did “not concern non-Karuks or
non-Indians as employers, employees, customers or anything else”). Here, as in those cases, the “intramural” test
would, if applicable, be satisfied and would support a ruling that the federal statute is not applicable, since the sole
Plaintiff Kim R. Jim is a member of the Navajo Nation suing SASI, a Navajo community school, for conduct she
alleges occurred at one of SASI’s schools located on Navajo Reservation lands during SASI’s performance of tribal
education functions. See, Exhibit E (Second Affidavit of Freda Nells). None of these facts are disputed and no
amount of discovery will change them. Karuk.
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government functions which invoke the express Title VII “Indian tribe” exception. This is in

marked contrast to the circumstances involved in the case upon which Plaintiff most heavily

relies, and in which the Court applied the Coeur d’Alene test. See, N.L.R.B. v. Chapa De Indian

Health program, Inc., 316 F.3d 995, 1000 (9th Cir. 2003). In Chapa De the Court ruled that

National Labor Relations Act (“NLRA”)—a statute that does not contain an express “Indian

tribe” exemption—applied to a tribally authorized health program because the “intramural”

exception of Coeur d’Alene was not invoked. That exception was not invoked because nearly

one-half of the clinic’s patients were non-Indian, at least half of the staff were non-Indian,

neither its CEO nor governing board were members of the tribe which authorized the clinic, the

clinic was located off-reservation and had an income stream not dependent upon the clinic’s

status as a tribal organization under the Indian Self-Determination Act (“ISDA”). Id.

Further, when a suit involves the question whether a tribal business entity is subject to

laws of general application (like the NLRA) by which Congress intended to regulate how such

entity deals with their work force and where the relief sought in a case will affect the entire work

force (and where the statute involved contains no express tribal exemption), the Indian or non-

Indian composition of the work force can be relevant to determine whether the “intramural”

exception to the Coeur d’Alene test is met; but, whether a tribe or tribal organization has some

non-Indian employees or some non-Indian service beneficiaries does not alter its status as

exempt under the entirely different “tribal exemption” test under Title VII. This is plain from the

analysis applied in the cases applying that exemption. See, cases cited infra at p. 7.

The authorities cited by Plaintiff in Part C of her Memorandum fall into two categories:

Those involving the express Title VII “Indian tribe” exemption and a single case (Chapa De)

applying the Coeur d’Alene test, where no “Indian tribe” exemption was present in the federal
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statute there at issue. Again, however, Plaintiff’s whole argument is centered on the Chapa De

case and the test there applied.

The Title VII “Indian tribe” exemption cases cited by Plaintiff are Pink v. Modoc Indian

Health Project, Inc., 157 F.3d 1185, 1188 (9th Cir. 1998) (Indian tribal organization operating a

tribal health clinic funded per the Indian Self-Determination Act (“ISDA”) and governed by a

tribally-appointed governing board was arm of the tribe which authorized the ISDA contract and

was covered by the Title VII “Indian tribe” exemption notwithstanding that the organization was

a state non-profit corporation); Thomas v. Choctaw Mgmt./Servs. Ent., 313 F.3d 910, 912 (5th

Cir. 2002) (unincorporated tribal enterprise was covered by Title VII “Indian tribe” exemption.

Duke v. Absentee Shawnee Tribe of Okla. Housing Auth. (ASHA), 199 F.3d 1123 (10th Cir. 1999)

(tribal housing authority operating under state non-profit corporate charter was covered by the

Title VII “Indian tribe” exemption.); Dille v. Council of Energy Res. Tribes, 801 F.2d 373, 375

(10th Cir. 1986) (coalition of energy resource tribes was covered by Title VII “Indian tribe”

exemption.); Giedosh v. Little Wound School Board, Inc. 995 F.Supp. 1052 (D.S.D. 1997) (tribal

school board established and certified under tribal law and the TCSA as a “tribal organization”

governed by an Indian governing board and funded under the TCSA was covered by the Title

VII “Indian tribe” exemption notwithstanding that it was operating under a state non-profit

corporate charter, had some non-Indian staff and that some of its funding did not come from the

TCSA); see, Exhibit F, a true and correct copy of Defendant’s “statement of material facts” in

the Giedosh case at paragraphs 1 and 12, of which this Court may take judicial notice; cf. Hagen

v. Sisseton-Wahpeton Cmty. Coll., 205 F.3d 1040, 1043 (8th Cir. 2000) (tribally chartered college

was protected by the tribe’s sovereign immunity. The Title VII “Indian tribe” exemption issue

was not addressed); Myrick v. Devil’s Lake Sioux Manuf. Corp., 718 F.Supp. 753, 755 (D.N.D.
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1989) (holding that a commercial enterprise 49% of which was owned by non-Indians (and

which was not a “tribal organization” under the ISDA or the TCSA) did not qualify for the Title

VII “Indian tribe” exemption). In none of these cases involving tribes or “tribal organizations”

under the ISDA or the TCSA did the courts make any inquiry regarding the Indian or non-Indian

composition of the entities’ staff or their student service beneficiaries or customers. Although it

is clear that the primary focus of ISDA and TCSA tribal organizations is to serve Indians, having

some non-Indian staff, students or patients does remove them from their status as tribal

organizations

The case involving application of the Coeur d’Alene test which Plaintiff has made the

centerpiece of her argument is Chapa De, supra, as described above. The sole remaining case

cited by Plaintiff in this collection is utterly inapplicable to the instant case. Cf. See, Vance v.

Boyd Miss. Inc., 923 F.Supp. 905, 811 (S.D. Miss. 1996) (non-Indian with Title VII claim

against non-Indian casino operator on reservation was not required to exhaust tribal remedies

before pursuing federal court relief).

Another important case involving application of the Title VII “Indian tribe” exemption to

a Navajo tribal organization was not cited by Plaintiff (although Plaintiff’s counsel represented

the tribal organization there involved). That case is EEOC v. Navajo Health Foundation-Sage

Memorial Hospital, 2007 WL 2683825 (D.Az. 2007) (unpublished) (hereinafter “Sage”). In Sage

the Court held that a state non-profit corporation certified under Navajo law and the ISDA as a

tribal organization authorized to provide health care with Indian Health Service funding on the

Navajo Reservation and operating a hospital on the reservation under a governing board

appointed by eight political subdivisions of the Navajo Nation was covered by the Title VII

“Indian tribe” exemption. Id. at 2-3. The Court expressly ruled that:
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Sage Hospital’s status as a “tribal organization” under the ISDEAA supports the
conclusion that the hospital serves as an arm of the Navajo Nation and therefore
falls within the scope of the Title VII “tribe” exemption. Id. at 2.

The Court further ruled that the Navajo Nation’s ultimate control in authorizing this kind

of organizational arrangement under tribal law established that “the Navajo Nation exercises

sufficient control over the hospital to render it a tribal entity for purposes of Title VII” even

though the Nation itself did not operate the hospital. Id. It is also noteworthy that the Sage

hospital as a Navajo tribal organization can and does also serve some non-Indian patients per 25

U.S.C. § 1680, has had a non-Indian core management team and otherwise receives significant

third-party funding amounting to 45% of its annual revenue from third-party sources and those

facts do not in any way undermine its status as a Navajo tribal organization. See, Navajo Health

Foundation-Sage Memorial Hospital, Inc. v. Burrell, 100 F.Supp.3d 1122, 1140 (D.N.M. 2015)

(noting in case where court issued preliminary injunction to compel award of Sage’s ISDA

funding as “tribal organization” that Sage had bypassed the tribe’s Indian preference law and

hired a non-Indian management team); Foundation-Sage Memorial Hospital, Inc. v. Burrell, 263

F.Supp.3d 1083, 1143 (D.N.M. 2016) (finding in suit awarding additional ISDA funding to Sage

as “tribal organization” that 45% of Sage’s revenues/expenditures came from third-party sources

rather than the IHS). See, 25 U.S.C. §§ 1680a and d requiring that certain non-Indians be served

by tribal health care facilities operating under the ISDA, and authorizing the provision of such

services to other non-Indians in the circumstances addressed at § 1680b and c, all without losing

their status as a “tribal organization.”

IV.

Plaintiff argues that a number of supposed factual distinctions (which she would like to

develop in discovery) will show that SASI—unlike the various other “tribal organizations”
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which have been held to be covered by the Title VII “Indian tribe” exemption—is not covered by

that exemption. As will be shown below, none of those supposed factual distinctions—even

those that might be shown to be true—would remove SASI from the coverage of that exemption.

See, Pl. Resp., pp. 5-9. Taking these arguments in turn,

(1) The fact that an Indian tribal government chooses to perform or authorize the

performance of tribal government functions using a state corporate charter (for profit or

nonprofit) does not cause that tribal entity to lose its status as a tribal organization covered by the

“Indian tribe” exemption of Title VII. Absentee Shawnee, supra at 1125-1126 (fact that Indian

Housing Authority was organized under state law did not remove it from coverage under the

Title VII “Indian tribe” exemption); Giedosh v. Little Wound School Board, Inc., 995 F.Supp.

1052 (D.S.D. 1997) (rejecting argument that tribal school’s operation under state corporate

charter removed it from status of tribal organization covered by Title VII “Indian tribe”

exemption); EEOC v. Navajo Health Foundation-Sage Memorial Hospital, supra (rejecting

argument that tribal organization operating under an Arizona non-profit corporation made it

ineligible for the “Indian tribe” exemption under Title VII); see, Ramah Navajo School Board,

Inc. v. Bureau of Rev. of N.M., 458 U.S. 832 (1982) (ruling that Navajo community school

organized under Title 10 of the Navajo Tribal code, but operating under state non-profit

corporate charter was a “tribal organization” under the ISDA).

Likewise, the fact that SASI (as a state chartered non-profit corporation) is not “owned

by” or “incorporated on” the Navajo Nation is legally irrelevant and does not negate SASI’s

status as a Navajo tribal organization operating its tribal community schools on the Navajo

Reservation pursuant to Navajo law, in particular Title 10 of the Navajo Tribal Code, and the

Tribally Controlled Schools Act (“TCSA”), 25 U.S.C. § 2501 et seq.
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The controlling issues in deciding whether a particular tribal entity is covered by the Title

VII “Indian tribe” exemption are: (a) does the entity perform an essential tribal government

function based on authorization by the tribal government per conditions and requirements

established by tribal law?; and, (b) does the tribal government have the power and right under

tribal law to strip away that authority? In other words, does the tribal government have ultimate

control over whether that tribal entity may begin or must end its performance of that

governmental function for the Tribe? If the answer is “yes,” the tribal entity is entitled to

coverage under the Title VII “Indian tribe” exemption. Having the status as a recognized “tribal

organization” under the ISDA or the TCSA is controlling evidence that the tribal entity is

entitled to the coverage of that exemption. See, cases cited supra at pp. 7-9 and the Navajo case

law cited infra at pp. 14-15.

See, in this regard, the TCSA definition of “tribal organization” at § 2511(8) (applied in

Giedosh), a definition SASI clearly satisfies:

(8) Tribal organization
(A) In general
The term “tribal organization” means—

(i) the recognized governing body of any Indian tribe or
(ii) any legally established organization of Indians that—

(I) is controlled, sanctioned, or chartered by such
governing body or is democratically elected by the
adult members of the Indian community to be served
by such organization; and

(II) includes the maximum participation of Indians
in all phases of the organization’s activities.

Compare, the definition of “Tribal organization” under the Indian Self-Determination Act

at 25 U.S.C. § 5304 (formerly codified at 25 U.S.C. § 450b(l):

(l) “tribal organization” means the recognized governing body
of any Indian tribe; any legally established organization of Indians which is
controlled, sanctioned, or chartered by such governing body or which is
democratically elected by the adult members of the Indian community to be
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served by such organization and which includes the maximum participation of
Indians in all phases of its activities: Provided, That in any case where a contract
is let or grant made to an organization to perform services benefiting more than
one Indian tribe, the approval of each such Indian tribe shall be a prerequisite to
the letting or making of such contract or grant; and

SASI clearly satisfies the TCSA definition of “Tribal organization” for the reasons set out

in Part IV.(2) below; and, that definition is substantively identical to the “tribal organization”

definition under the ISDA as also applied in Sage and Pink, supra.

(2) SASI is in fact “controlled by the Navajo Nation” in the same relevant sense as

were the tribal entities involved in the following cases: Giedosh, supra (ruling that “… the [Little

Wound School] Board was formed with the consent and authorization of the Tribe and is

required to comply with tribal regulations and ordinances. The Board is made up of members of

the Tribe, and those members are democratically elected. The School, which is operated by the

Board, serves tribally enrolled members in … the Pine Ridge Reservation.”); Pink v. Modoc

Indian Health Project, Inc., 157 F.3d 1185, 1189 (9th Cir. 1998) (holding that tribal health clinic

operated by board of Indian directors per authority granted per tribal law and the ISDA was

covered by Title VII “Indian tribe” exemption); Absentee Shawnee, supra (tribal housing

authority created by tribe to provide low income housing for tribal member was covered by Title

VII “Indian tribe” exemption); Sage, supra (Sage is a Navajo “tribal organization” organized

under tribal law and authorized to operate its health clinic on the reservation with IHS funds per

the ISDA; hence, is not subject to suit under Title VII); Dillon v. Yankton Sioux Tribal Housing

Authority, 144 F.3d 181, 583 (8th Cir. 1998) (holding that a tribal housing authority established

by a tribal council pursuant to its powers of self-governance was a “tribal agency operating with

tribal authorization under the Native American Housing Assistance and Self-Determination Act,

25 U.S.C. § 4101 et seq.” not subject to suit under Title VII).
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In none of those cases did the tribes involved control or perform the day-to-day

operations of the schools, housing authorities or health clinics involved. But, in all of those

cases, as here, the governing boards for those tribal organizations were selected by the tribes

which authorized their establishment or were elected pursuant to tribal law; and, in all of those

instances, as here, the tribal government had the power to decide whether to initially authorize

and whether to end these entities’ authority to operate as tribal organizations under their tribal

law and under the ISDA, 25 U.S.C. § 5301 et seq. or the TCSA. Here, Navajo law expressly

imposes tribal election rules governing the eligibility and process by which local community

school board members are elected or removed which supersede anything to the contrary in any

corporate charter under which they may operate. See Navajo Nation Election Code at 11 N.N.C.

§ 8(D)(4) (Exhibit B to Motion to Dismiss (Doc. 5) filed 2/08/2018 (setting forth qualifications

for members of local Navajo school boards, including Navajo Nation tribal membership

requirement.) Local Navajo community school board elections are tribal elections regulated and

administered by the Navajo Election Administration. See, Navajo Nation Code, Chapter 11,

Elections, Id., and Rough Rock Community School v. Navajo Nation, No. SC-CV-06-94

(Nav.S.Ct. 1995) (Exhibit G), in which the Court held that since the Rough Rock Community

School members were elected per tribal law:

… and the Navajo Nation Council had to certify them as "tribal organizations" to
receive federal grants under the Indian Self-Determination and Education
Assistance Act of 1975, 25 U.S.C. § 450a-450n.

[and] …they have been inextricably intertwined with the Navajo Nation
government and their local Navajo communities from their inception. … We hold
that the Election Code applies to (local Navajo school board elections).

In a subsequent decision in the Rough Rock case brought against the Navajo Nation by

local Navajo school boards challenging the applicability of tribal election laws to school board
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elections on grounds that the election of board members were governed by the bylaws of the

non-profit corporations operating the schools, the Navajo Nation Supreme Court held in Rough

Rock Community School v. Navajo Nation, No. SC-CV-06-94 (Nav.S.Ct. 1996) (Exhibit H) that

such compliance was made a condition of non-profits’ authority to operate on the Navajo

Nation:

The school boards were certified by the Navajo Nation as ‘tribal organizations’
specifically for obtaining federal monies under the Act (ISDA). Navajo Nation
certification of the schools as ‘tribal organizations’ under Navajo Nation law is
essential to their very existence. In fact, as we said in our former opinion, the
schools are ‘inextricably intertwined with the Navajo Nation government ....’
Rough Rock Community School, No. SCCV-06-84, slip op. at 9. If the schools
want to take advantage of their status as ‘tribal organizations,’ they must comply
with Navajo Nation organizational requirements . . . as ‘tribal organizations,’ the
schools must comply with Navajo Nation expectations as to their governance.

…..
Indeed, the Navajo Nation can prohibit the petitioner schools from doing business
within the Navajo Nation if they do not comply with Navajo law.

The same rules and holdings apply to SASI.

Nothing Plaintiff could elicit in discovery can overcome this controlling evidence

showing that as a matter of law SASI is under the ultimate control of the Navajo Nation—to the

same extent as the other tribal organizations found to fall under the “Indian tribe” exemption to

Title VII under the cased cited supra. See Navajo Nation Code, Title 10, Education at 10 N.N.C.

§ 106(G)(1)(a) (Navajo Nation Board of Education has authority to “assume control of local

community schools boards serving the Navajo Nation” in certain situations;” (Exhibit B to

Defendant’s. Motion To Dismiss); see also Wauneka v. Yazzie, No. SC-CV-64-12 (Nav.S.Ct.

2013) (school board members removed for non-attendance at board meetings and school board

taken over per corrective action plan implemented by Navajo education department). (Exhibit I).

(3) Plaintiff next argues (Pl. Resp., p.6) that despite SASI’s status as a “tribal

organization” under the TCSA, that such status does not make it fall under the “Indian tribe”
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exemption to Title VII, citing Dawadendewa v. River Project Agric. Improvement & Power

Dist., 154 F.3d 1117, 1123 (1998) for the proposition that “whatever Congress intended to do

with respect to amending the ISDA in 1994 has little if anything to do with what it intended

when it drafted Title VII thirty years earlier …. [T]he ISDA and Title VII have fundamentally

different purposes.”

But, the Dawadendewa case involved the question of how to interpret the separate

“Indian preference” exemption set out at 42 U.S.C. § 2000e-2(a) as applied to a private non-

Indian employer operating on the reservation. The scope of the separate “Indian tribe” exemption

at § 2000e(b) was not at issue in that case. See, Sage, supra at Keynote 3.

Moreover, Plaintiff’s assertion that “SASI’s status for obtaining federal funding is

irrelevant to the Title VII Analysis” (p.6, Point C.(3) is just plain wrong. Pl. Resp., p.6, Part

C.(3). Plaintiff is wrong on this because it is a pre-condition under both Navajo and federal law

that SASI be authorized by the tribal government to operate as a Navajo community school in

order to qualify as a tribal organization authorized to receive the federal Indian school funding

per the TCSA which SASI receives. See, Point 1, supra; Rough Rock Community School v.

Navajo Nation, supra; Giedosh, supra at 1057 (holding that tribal authorization to carry out

tribal government functions as a “tribal organization” under the ISDA was an important factor

supporting the Court’s ruling that the school was covered by the Title VII “Indian tribe”

exemptions); EEOC v. Navajo Health Foundation-Sage Memorial Hospital, Inc., supra at p.2:

Sage Hospital’s status as a “tribal organization” under the ISDEAA supports the
conclusion that the hospital serves as an arm of the Navajo Nation and therefore
falls within the scope of the Title VII “tribe” exemption. See id. at 1187-88.
“Congress sought to achieve essentially the same goal when it enacted the
ISDEAA as when it excluded ‘tribes’ from the operation of Title VII. Both the
ISDEAA and the Title VII ‘tribe’ exemption attempt to aid tribal entities in their
efforts to conduct their own affairs and economic activities with as much
autonomy as possible.” Pink, 157 F.3d at 1188-89 (citing Dille, 801 F.2d at 374).
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SASI’s tribally certified and federally recognized eligibility to receive those funds is

controlling evidence showing that SASI is a Navajo tribal organization entitled to coverage

under the “Indian tribe” exemption of Title VII. Shiprock Associated Schools v. United States,

934 F.Supp.2d 1311, 1313-1315 (D.N.M.2013) (“[SASI] is a tribal organization of the Navajo

Nation” which operates its schools with funding provided under the TCSA). See, First Affidavit

of Freda Nells (Exhibit A to Motion to Dismiss (Doc. 5) filed 2/08/2018) and Exhibits A(1) and

A(2) thereto to Mot. Dismiss thereto verifying that SASI has been duly certified as a TCSA

“tribal organization” under Navajo and federal law and is funded under the TCSA.

(4) The same federal policy that warranted recognition that the “Indian tribe”

exemption applied to the tribal organizations involved in Dille, Giedosh, Pink, Sage, Absentee

Shawnee and Dillon applies with equal force here. SASI is not just a “non-profit entity whose

board of directors is made up of private individuals” as alleged by Plaintiff (Pl. Resp., p.7). SASI

is a tribal organization carrying out an essential governmental function of the Navajo Nation

under tribal laws that govern the election and removal of its board members. SASI’s board

members are Navajo Nation elected officials subject to the Navajo Nation Election Code, supra,

Navajo Ethics in Government Act, 2 N.N.C. §§3741-3793 (Exhibit J). They are not simply

“private individuals.” Further, all of the SASI board members are enrolled members of the

Navajo Nation. Holding such membership is a statutory precondition to run for the school board

positions under Navajo law. See, 11 N.N.C. § 8(D)(4) (Exhibit B to Defendant’s Motion to

Dismiss).

(5) Plaintiff estimates that “20% of SASI’s employees are not Navajo or Indian.” PL.

Memo, p. 8. Then extrapolate from that “estimate” that SASI’s status is like the status of the

health clinic involved in N.L.R.B. v. Chapa De Indian Health Program, Inc., supra, in which at
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least 50% of the clinic’s employees were non-Indian, but in which the statute involved (the

NLRA) did not contain any express “Indian tribe” exemption. Id. at 1000.

Putting aside that there is a vast difference between 20% and 50%, even if SASI’s

employees were 50% non-Indian that would not take them out of the “Indian tribe” exemption.

First, whether a tribal organization qualifies for that exemption does not turn on the Indian or

non-Indian status of its work force. Instead, the determinative question on whether SASI is

covered by the “Indian tribe” exemption is whether that tribal organization is carrying out tribal

government functions under the ultimate control of the Tribe, as is the case here, not whether

SASI could justify an implied exemption under the Coeur d’Alene test.

Nonetheless, as shown supra at fn.2, even if the Coeur d’Alene test used in Chapa De

were applied here, SASI would fall under the “intramural” exception giving rise to an implied

exemption if the express exemption from Title VII did not exist.

Moreover, Chapa De involved the question whether the clinic operations were subject to

NLRB jurisdiction. NLRB was the plaintiff in the suit and any relief obtained by the NLRB

would have applied to all the clinic employees. Here the only plaintiff is Ms. Jim who seeks

relief only for herself. These factual distinctions make clear that having some of non-Indian staff

does not remove SASI from the coverage under the express “Indian tribe” exemption of Title

VII, even if the Coeur d’Alene test applied in Chapa De applied here.

The cases most on point and which compel the application of the Title VII “Indian tribe”

exemption to SASI are Absentee Shawnee, Pink, Giedosh, Sage and Dillon—all of which

involved “tribal organizations” subject to federal Indian preference rules. 25 U.S.C. § 5307(b)

(formerly codified at § 450e, the ISDA Indian preference rule), made applicable to TCSA

schools by 25 U.S.C. § 2507(3), which rules are subject to waiver by an authorizing tribe per §
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5307(c), as has been done by the Navajo Nation. See, 10 N.N.C. § 124C (Exhibit K). These rules

do not in any event prohibit “tribal organizations” from hiring non-Indian staff. Hence, having

non-Indian staff does not strip such entities of their status as “tribal organizations” or deprive

them of coverage under the Title VII “Indian tribe” exemption. See, authorities cited supra at pp.

7-9.

(6) Plaintiff also argues that the small amount of tuition SASI might receive “from

non-Indian parents and direct grants from non-Indian children whose parents are federal

employees” means “SASI’s financial viability is not dependent on the tribe,” again invoking

Chapa De. This argument is an obvious loser because proof of SASI’s receipt of some non-

TCSA funds would not remove SASI from coverage of the Title VII “Indian tribe” exemption.

See, Giedosh, supra and Exhibit F, ¶ 12. There is also no comparison between the circumstances

involved here and the fundamentally different situation in Chapa De where there was a finding

that the Chapa De clinic had sufficient non-ISDA (IHS) funding to sustain its clinic operations

even without the Indian Health Service funds it received. In contrast, Plaintiff has not suggested

the existence of any alternative funding source that could sustain SASI’s school operations

absent its status as a TCSA tribal organization.

(7) Plaintiff next argues that “SASI’s provision of education to non-Indian children

supports jurisdiction.” Plaintiff estimates that “15% of the student body of SASI is non-Indian.”

Pl. Resp., p.9. Again, this argument wrongfully presumes that the Coeur d’Alene test is

applicable here.

Further, Plaintiff’s reliance on Chapa De to suggest that having some non-Indian students

disqualifies SASI from coverage under the “Indian tribe” exemption is just plain wrong. In

Chapa De half the patients of the clinic were non-Indian. Serving a small percentage of non-
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Indian students in the SASI schools as alleged by Plaintiff is fundamentally distinguishable from

Chapa De; and, the Indian or non-Indian status of some of SASI’s students is in any event

irrelevant to its entitlement to coverage under the “Indian tribe” exemption, so long as SASI

retains its status as a certified “tribal organization” of the Navajo Nation under the TCSA

established and authorized to serve Navajo students as a Navajo community school. See Dille,

supra, in which the Tenth Circuit never made any inquiry as to the Indian or non-Indian makeup

of the tribe’s energy resource customers or their staff; see, and the other cases cited supra at

pages 7-9; and see, 25 U.S.C. § 2007(g) (authorizing tribal organizations operating tribally

controlled schools under the TCSA or the ISDA to serve non-Indian students in some

circumstances).

The makeup of SASI’s student population does not alter SASI’s status as a tribal entity

covered by Title VII “tribal exemption” so long as SASI remains certified as a “tribal

organization” operating a TCSA school on the Navajo Reservation.

V.

If the Court agrees with SASI and rules that the Coeur d’Alene test is not applicable here

and rules that the composition of SASI’s student body and staff and its potential receipt of some

non-Indian student tuition are not pertinent to determining SASI’s status as a “tribal

organization” entitled to coverage under the “Indian tribe” exemption—Plaintiff’s request for

jurisdictional discovery should be denied because no matter how any factual disputes about those

issues are resolved, SASI would still be entitled to dismissal based on the Title VII “Indian tribe”

exemption. In other words, the existence of factual disputes relevant to application of the Coeur

d’Alene test is not a ground for denying SASI’s Motion, as factual disputes about those issues are

not pertinent to the jurisdictional issue here presented. Sizova, supra.
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Further, contrary to Plaintiff’s argument at her Response (Part D., pp.9-10), the Motion at

issue in Giedosh, supra was a 12(b)(1) and 12(b)(6) Motion to Dismiss, which the Court

converted to a Summary Judgment Motion per Rule 56(c). The Court (as noted at page 1, supra

of this Reply) did not permit discovery before ruling on that Motion because “all the facts

necessary for resolution of the issue raised by the Board’s motion for summary judgment have

been developed and set forth in the record” and none of those material facts were in dispute.

Likewise, SASI’s Motion to Dismiss should be granted without authorizing jurisdictional

discovery either based on its Rule 12(b)(1) submissions or its Rule 12(b)(6) submissions or after

converting its Motion to Dismiss into a Summary Judgment Motion per Rule 56(c). Nothing that

could be elicited in discovery can alter the undisputed facts now before the Court which show

that SASI is covered by the “Indian tribe” exemptions of Title VII.

CONCLUSION

This Court can and should properly grant dismissal under Rules 12(b)(1), 12(b)(6) (and

Local Rule 7.1(b)) or per Rule 56(c) without permitting discovery based on the undisputed facts

that SASI is a “tribal organization” authorized by the Navajo Nation to carry out essential

governmental education functions for the Tribe under the TCSA. Plaintiff’s Motion to Bifurcate

for that purpose should likewise be denied for the reasons set out above.

Respectfully submitted,

VanAMBERG, ROGERS, YEPA, ABEITA
& GOMEZ, LLP

s/ C. Bryant Rogers
C. BRYANT ROGERS
Post Office Box 1447
Santa Fe, NM 87504-1447
(505) 988-8979
cbrogers@nmlawgroup.com
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s/ David Gomez
DAVID GOMEZ
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