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IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF COLORADO 
 
Civil Action No. 08-cv-00451-RPM 
 
TLINGIT-HAIDA REGIONAL HOUSING AUTHORITY,  
 

Plaintiff,  
 
v.  

 
UNITED STATES DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT,  
BEN CARSON, Secretary of Housing and Urban Development,  
DEBORAH A. HERNANDEZ, General Deputy Assistant Secretary for Public and Indian 
Housing,  
GLENDA GREEN, Director, Office of Grants Management, Office of Native American 
Programs, 
 

Defendants. 
 
 
Civil Action No. 08-cv-00826-RPM 
 
NAVAJO HOUSING AUTHORITY,  
 

Plaintiff, 
 
v.  
 
UNITED STATES DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT,  
BEN CARSON, Secretary of Housing and Urban Development,  
DEBORAH A. HERNANDEZ, General Deputy Assistant Secretary for Public and Indian 
Housing,  
GLENDA GREEN, Director, Office of Grants Management, Office of Native American 
Programs, 
 

Defendants. 
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Civil Action No. 08-cv-02573-RPM 
 
MODOC LASSEN INDIAN HOUSING AUTHORITY, the tribally designated housing entity 
for the Grindstone Indian Rancheria of Wintun-Wailaki Indians of California,  
 

Plaintiff,  
 
v.  
 
UNITED STATES DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT,  
BEN CARSON, Secretary of Housing and Urban Development, 
DEBORAH A. HERNANDEZ, General Deputy Assistant Secretary for Public and Indian 
Housing,  
GLENDA GREEN, Director, Office of Grants Management, Office of Native American 
Programs, 
 

Defendants. 
 
 
Civil Action No. 08-cv-02577-RPM 
 
CHOCTAW NATION OF OKLAHOMA,  
HOUSING AUTHORITY OF THE CHOCTAW NATION OF OKLAHOMA,  
 

Plaintiffs,  
 
v.  
 
UNITED STATES DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT,  
BEN CARSON, Secretary of Housing and Urban Development;  
DEBORAH A. HERNANDEZ, General Deputy Assistant Secretary for Public and Indian 
Housing,  
GLENDA GREEN, Director, Office of Grants Management, Office of Native American 
Programs,  
 

Defendants. 
 
 
Civil Action Civil Action No. 08-cv-02584-RPM 
 
SICANGU WICOTI AWANYAKAPI CORPORATION, 
OGLALA SIOUX (LAKOTA) HOUSING, 
TURTLE MOUNTAIN HOUSING AUTHORITY, 
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WINNEBAGO HOUSING AND DEVELOPMENT COMMISSION, 
LOWER BRULE HOUSING AUTHORITY, 
SPIRIT LAKE HOUSING CORPORATION, and 
TRENTON INDIAN HOUSING AUTHORITY, 
 

Plaintiffs, 
 
v. 
 
UNITED STATES DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT (HUD), 
SHAUN DONOVAN, Secretary of Housing and Urban Development, 
DEBORAH A. HERNANDEZ, General Deputy Assistant Secretary for Public and Indian 
Housing, and 
GLENDA GREEN, Director, Office of Grants Management, Office of Native 
American Programs,  
 
 Defendants. 
 
 

REPLY IN SUPPORT OF DEFENDANTS’ MOTION FOR RESTITUTION 
 

Granting HUD’s motion for restitution will put approximately $14 million of housing 

grant funds in the hands of the tribes that were unjustly deprived of them by unauthorized 

judgments in 2014 and 2015.  The plaintiff tribes and housing authorities do not demonstrate that 

restitution in these cases would be unjust or inequitable.  Restitution would not divert 

appropriations from housing units to other housing needs, but rather from unauthorized 

compensation awards to authorized block grants.  Plaintiffs’ further requests to return the funds 

over 6-13 years and to withdraw attorney fees lack merit; the requests do not, in any event, argue 

against a restitution remedy here.  HUD’s motion for restitution should therefore be granted. 
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Arguments in reply 

A. Restitution is an equitable remedy 

Plaintiffs agree that restitution is an equitable remedy, as HUD pointed out in its motion.  

Mtn. at 15.  Plaintiffs cite various cases where different courts reach different conclusions in 

evaluating different circumstances.  None of the cases, however, are comparable to this case.  

Here, an appellate court reversed a district court’s judgment—not because it was wrongly 

decided but because it was beyond the court’s power to grant—and then remanded precisely for 

the purpose of determining the extent to which the judgment was outside the court’s power to 

grant.1  Rather, Plaintiffs cherry-pick cases from various circuits involving general motions for 

restitution and make no attempt to refute the Tenth Circuit precedent cited by HUD.2 

In its motion, HUD points out that the Restatement of Restitution addresses the exact 

scenario before the court in stating, “[a] person who has conferred a benefit upon another in 

compliance with a judgment or whose property has been taken thereunder, is entitled to 

                                                 
1 As fully addressed infra, Plaintiffs argue that the Tenth Circuit did not order the Court to 
analyze the question of restitution when it remanded “for factual finding regarding whether, at 
the time of the district court’s order, HUD had the relevant funds at its disposal.”  Modoc Lassen 
Indian Housing Auth. v. United States Dep’t of Hous. & Urban Dev., 881 F.3d 1181, 1198.  
However, as stated in HUD’s motion, the Tenth Circuit could have no reason to mandate this 
fact-finding if it did not intend for the Court to actually reverse the fund transfer from HUD to 
Plaintiffs “to the extent” the transfer was substitute monetary relief. Mtn. at 15.  
2 Plaintiffs rely heavily on a case out of the First Circuit, Texaco Puerto Rico, Inc v. Department 
of Consumer Affairs, 60 f.3d 867, 873-74 (1st Cir. 1995).  However, that case is distinguishable 
from the case here is three important ways: (1) the court of appeals did not reverse the district 
court for exceeding a constitutional limitation, i.e. sovereign immunity; (2) the government’s 
motion for restitution was separate action and was not tied to a remand order of the court of 
appeals after it reversed the district court; and (3) the government generally sought restitution for 
the profit earned by the companies not for money it was compelled to pay the companies as a 
result of the wrongful order.  
 

Case 1:08-cv-02577-RPM   Document 122   Filed 07/05/18   USDC Colorado   Page 4 of 22



5 
 

restitution if the judgment is reversed, or set aside, unless restitution would be inequitable.”  

Restatement of Restitution § 74 (1937) (emphasis added).  This Restatement rule was adopted by 

the Tenth Circuit in Strong v. Laubauch, holding, “[s]hould [a] judgment be reversed on appeal, 

a district court may, on motion or sua sponte, order the judgment creditor to restore the benefits 

obtained.”  443 F.3d 1297, 1300 (10th Cir. 2006) (citing Baltimore & Ohio R.R., 29 U.S. 781, 

786; Restatement of Restitution § 74 cmt. a) (emphasis added).  The court in Strong then 

affirmed a district court decision to order restitution of a reversed judgment “sua sponte” and 

without review of the equities.  This established the Tenth Circuit precedent that a party is 

entitled to restitution where that party has conferred a benefit upon another in compliance with a 

judgment that has later been reversed or set aside, unless it would be inequitable to do so.  Thus, 

contrary to the Plaintiffs’ Response, they, not HUD, have the burden of showing that it would be 

inequitable to return the funds to HUD so that HUD may disburse those funds to the tribes 

deprived of those funds as a result of the reversed order.  However, even if the Court engages in 

equity balancing, equity favors an award of restitution.  

B. Plaintiffs do not show that restitution would be inequitable here 
 

Plaintiffs argue it would be inequitable to restore the reversed judgment amounts for 

distribution in proper Indian Housing Block Grants because: (1) restitution would award funds to 

tribes that are not entitled to them (which is not true); (2) restitution would result in funds being 

spent for purposes not intended by the NAHASDA statute (which is not true); (3) there is 

insufficient information to determine the proper amount of restitution (which is not an argument 

against restitution); (4) HUD has acted improperly (which is not true and would not in any event 

weigh against restoration of appropriations for granting to others); and (5) it would be 
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inequitable to award restitution without first subtracting attorneys’ fees (which finds no support 

in law and does not in any case argue against restitution).  Each consideration lacks merit. 

1. Restitution would return funds to the tribes who were deprived a portion of 
their fiscal year allocation as a result of the reversed order.  

 
Plaintiffs allege that restitution would strip them of funds to which they are entitled and 

reallocate the funds to tribes not entitled to them.  Resp. at 9.  Their argument conflates the 

requirements of the NAHASDA statute and mischaracterizes the facts surrounding this case. 

In 2014 and 2015, the Court ordered HUD to pay judgments to the Plaintiff tribes  a 

combination of NAHASDA appropriations for fiscal year (FY) 2008 Indian Housing Block 

Grants that were set aside by court order and “all available sources, including . . .  funds that 

were appropriated in future grant years.”  Modoc Lassen Hous. Auth. v. United States Dep’t of 

Hous. & Urban Dev., 881 F.3d 1181, 1196 (10th Cir. 2017) (Modoc Lassen) (internal quotation 

marks omitted).  The Court further ordered the judgment funds be transferred “as soon as 

administratively feasible,” id., which meant use of IHBG appropriations for the FY 2015 block 

grants to all tribes.   

This resulted in a reduction in the total amount each and every IHBG eligible tribe would 

receive.  See Mot. Exh. 3 (FY 2015 Final Allocation cover letter, attached again here) (stating 

that judgment amounts were taken off the top of the FY 2015 appropriation thereby reducing all 

tribes’ block grant amounts); see also FY 2015 Final Allocation summary table “FY 2015 Final 

Summaries.”3  Some tribes were deprived of over $400,000 that they were otherwise entitled to  

  

                                                 
3 Available at https://www.hud.gov/program_offices/public_indian_housing/ih/codetalk/onap/ihbgformula. 
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receive; and even plaintiff tribes were deprived of significant amounts in their FY 2015 grant as 

a result of the judgments for other plaintiff tribes.  Id.   

Compare the top losers as a result of the judgments (as shown in the summaries cited in 

n.3 above): 

Tribe 

Effect of 
District 

Court 
Judgments1 

Navajo Nation ($1,365,061) 
Cherokee Nation ($448,380) 
Muscogee (Creek) Nation ($356,679) 
Lumbee State Tribe ($347,862) 
Cook Inlet Alaska Native Regional Corp ($320,144) 
Choctaw Nation ($186,912) 
Hopi ($156,080) 
Chickasaw ($148,986) 
Oglala Lakota Sioux Tribe ($120,908) 
Doyon, Ltd. ($118,787) 
Yakama Indian Nation ($118,162) 

 

with the judgment amounts: 

Plaintiff 
Judgment 
Amount 

Modoc Lassen  146,764 
Tlingit-Haida  1,139,658 
Choctaw  841,316 
Navajo  6,165,842 
Fort Peck  513,354 
SWA et al.             

Lower Brule  372,442 
Oglala Sioux (Lakota) 654,053 
Spirit Lake  870,232 
Sicangu Wicoti Awanyakapi  1,117,171 
Trenton Indian  413,408 
Turtle Mountain  1,790,375 
Winnebago  169,250 
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Plaintiff 
Judgment 
Amount 

Blackfeet et al.   
Pueblo of Acoma  56,106 
Aleutian  145,089 
Ass’n of Village Council Presidents  1,402,062 
Big Pine Paiute  264,832 
Blackfeet  575,510 
Bristol Bay  230,145 
Chippewa Cree  656,200 
Isleta Pueblo  121,285 
Northwest Inupiat  1,656,043 
Zuni  1,498,090 

 

Awarding restitution would allow HUD, as it is statutorily obligated to, to grant the funds to 

those tribes who were deprived of their need-based formula amount of FY 2015 grant funding 

(including some of the plaintiff tribes here) as a result of the wrongful judgments.  

 To avoid this logical and just conclusion, Plaintiffs focus on two misleading points: (1) 

the merits of the judgments; and (2) that they were entitled to funds HUD recaptured.  First, 

Plaintiffs allege that “this Court’s 2014-2015 final judgments were not ‘wrongful’ on the merits” 

and that the Tenth Circuit “affirmed with respect to the characterization of the recaptures as 

illegal.”  Resp. at 9.  Plaintiffs allege, in other words, the Court may have lacked authority to 

order HUD to pay judgments using other years’ appropriations, but HUD lacked authority to take 

the funds in the first place.  Second, Plaintiffs try to bolster this point by stating that HUD 

recaptured over $20 million from the Plaintiff tribes that will be unjustly awarded to non-plaintiff 

tribes if restitution is awarded.  Resp at 13.  However, both of these conclusions rely on the same 

fallacy, that the Plaintiffs were entitled to the funds recaptured by HUD.  They have not shown 

this. 
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 In Fort Peck II, the Tenth Circuit held that the IHBG formula properly subtracts units 

from FCAS to calculate changes in the relative needs of all the tribes for housing grant funds.  

See Fort Peck Hous. Auth. v. HUD, 367 Fed. Appx. 884 (10th Cir. 2010) (Fort Peck II).  This 

Court then determined that HUD sometimes subtracted units it shouldn’t have.  Fort Peck Hous. 

Auth. v. United States HUD, No. 05-cv-00018-RPM, 2012 U.S. Dist. LEXIS 124049, at *13-17 

(D. Colo. Aug. 31, 2012).  However, the Court never engaged in a review of the record with 

respect to HUD’s subtraction of units from Plaintiffs’ FCAS counts, and Plaintiffs opted to 

abandon claims for such review in favor of final judgments based on HUD’s failure to provide a 

hearing before recouping past overfunding.  See e.g., Defendants’ Reply In Support Of Motion 

For Scheduling Order, No. 08-cv-02577-RPM, ECF No. 71 at 3-8 (May 23, 2014) (explaining 

that plaintiffs did not brief HUD’s FCAS-counting decisions and so abandoned claims for review 

of those when requesting final judgments).  As HUD pointed out at the time, in many cases 

Plaintiffs in fact no longer owned or operated the housing units at issue and so could not have 

been, in fact, “entitled” to block grant funding amounts calculated based on those unit counts.  

See e.g., id. at 8-9 (citing the administrative record showing that Choctaw Housing Authority 

(“CHA”) informed HUD that all the housing units in question were no longer owned and 

operated when erroneously counted as FCAS because CHA had previously conveyed 

them).  And as this Court and the Tenth Circuit have recognized, the inflated FCAS counts meant 

erroneous underfunding for the other IHBG grantee tribes.  See Fort Peck Hous. Auth. v. HUD, 

435 F. Supp. 2d 1125, 1130 (D. Colo. 2006) (Fort Peck I) (quoting Inspector General’s report 

explaining that inflated FCAS resulted in overfunding of one tribe and concomitant underfunding 

of the other tribes) and Fort Peck II, 367 Fed. Appx. at 887 (inflated FCAS counts “decreased 
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the funds available for the current needs of all Tribal Housing Entities”).  Accordingly, Plaintiffs 

do not (as they cannot) show any actual entitlement to the bulk of the IHBG funds HUD 

recouped.   

2. Restitution would not result in a misuse of NAHASDA funds.  
 

Plaintiffs next allege that an award of restitution would result in funds being used for 

purposes not intended by the NAHASDA funding formula because, as they allege, funds 

“intended for use in operating and maintaining FCAS houses” would be diverted to “Need.”  

Resp. at 14.  This mischaracterizes how NAHASDA operates.  

The IHBG formula uses two primary components to determine the size of each tribes 

IHBG: FCAS and Need.  24 C.F.R. § 1000.310.  The FCAS component is calculated first, as 

Plaintiffs say, and thus taken “off the top” of the annual IHBG appropriation on a per unit basis.  

24 C.F.R. §§ 1000.310-316.  Precisely because of this, each Plaintiff always received its full 

allocation amount under the FCAS prong of the formula (and sometimes an inflated one), 

regardless of any recoupment.  Any amount deducted from a Plaintiff’s block grant to recoup 

past overfunding would necessarily have impacted only the amount calculated second for that 

Plaintiff, under the “need” prong of the formula.  Thus, the recaptures came from calculations 

under the “need” prong (after FCAS was calculated per unit for every tribe and taken off the top) 

and will be restored to all tribes under the “need” prong (after FCAS is calculated per each 

tribe’s FCAS counts).   

In any event, Plaintiffs are incorrect as a legal matter.  All amounts granted in an Indian 

Housing Block Grant, regardless of which factor or prong they were calculated under, are 

intended for use on eligible NAHASDA activities.  See e.g., 25 USC § 4111(h) (“amounts 
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provided under a grant under this section [authorizing the annual block grants] may be used only 

on affordable housing activities under title II [describing all eligible housing activities]”).  To the 

extent that NAHASDA directs a grantee to use its grant funds in a “manner in which the 

recipient will protect and maintain the viability of housing [built with pre-NAHASDA funding],” 

this refers to the entirety of the NAHASDA block grants and not to any particular formula 

calculation component.  25 U.S.C. § 4112(b)(2)(A)(v).  The same is true of NAHASDA’s 

direction to grantees to use their total block grant funding as needed to maintain their pre-

NAHASDA housing.  25 U.S.C. § 4133(b).  In fact, although Plaintiffs quote a portion of 

§ 4133(b) to support their argument, see Resp. at 15, they omit quoting another part of the statute 

that belies their argument.  That contrary provision says: “Each recipient who owns or operates 

[pre-NAHASDA] housing... shall, using amounts of any grants received under this Act, reserve 

use for operating assistance . . . .”  25 U.S.C. § 4133(b) (emphasis added).  Thus, the block grant 

funds are the same, though they are calculated pursuant to a combination of need-based factors—

as required by 42 U.S.C. § 4152(b).   

Accordingly, Plaintiffs’ argument that the restitution funds will be diverted from proper 

statutory use is meritless and could not make restitution to the proper grantee tribes inequitable.  

3. The Court need not decide the amount by which each judgment was reversed to 
determine that reversed judgment amounts should be returned to HUD for 
formula grant distribution. 

 
Plaintiffs again object to the information about available NAHASDA appropriations that 

HUD submitted in its Report and Declaration.  And they directly controvert what they argued in 

opposition to HUD’s stay motion.  Previously they argued that a stay was not necessary because 

the Court could first determine restitution is not warranted and end the cases there.  Now they 
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argue the Court can’t determine whether restitution is inequitable because it doesn’t have all the 

information about amounts to be restored.  The current argument is meritless.  Plaintiffs fail to 

cite any case law to support their argument that the absence of an exact amount to be awarded for 

restitution is a consideration of whether an award of restitution is equitable.  The Court has 

stayed further proceedings on Plaintiff’s discovery motion while moving forward with the 

restitution motion precisely because it can determine the legal merits of restitution before 

resolving the amount by which the Tenth Circuit reversed each judgment. 

4. Restitution that would return unauthorized judgments to proper NAHASDA 
grantees would be the equitable outcome, whether or not HUD sought clarifying 
legislation. 

 
Plaintiffs argue that HUD has unclean hands and so should not benefit from the equity of 

restitution.  The premise is incorrect, and HUD would not benefit from restitution in any event; 

instead, the result of returning the unauthorized judgments would be  the distribution of IHBG 

appropriations as Congress intended. 

As an initial matter, there is nothing improper about an agency recommending a 

clarifying amendment to Congress.  Seeking an amendment to the statute is a natural result of the 

separation of powers between the three branches.  When the Executive Branch believes that the 

Judicial Branch’s interpretation of a statute is not what the Legislative Branch intended or 

interferes with the administration of the statute as the Legislative Branch intended, they may 

request a statutory amendment from the Legislative Branch.  If the Legislative Branch agrees, 

they will either amend the statute clarifying what they intended in first instance or provide 

additional authority to the Executive Branch to carry out the statute as intended.  HUD’s attempt 

to clarify language in a statute that has resulted in unintended consequences is good stewardship 
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in the administration of a program, not unfair or unconscionable.   The Legislative Branch will 

act in the public interest and independent of HUD’s desires.  Furthermore, there was nothing 

stealthy or underhanded about HUD’s suggestion to Congress that NAHASDA be amended.  It 

was done in a public way and, in fact, Plaintiffs cite to publically available sources to document 

the request.   

Plaintiffs’ further attempts to impugn HUD’s past actions also fail.  First they argue that 

HUD “purposefully manufactured an avoidable sovereign immunity issue with respect to the 

moneys escrowed in the Blackfeet and Tlingit Haida cases.”  Resp. at 22.  This lacks merit on its 

face.  HUD could hardly have known in 2008 when none of the merits in these cases were near 

decision that the only thing that would matter in the end was the year of each recapture and the 

year of set aside.  Nor does it make any sense to imply an ulterior motive when both HUD and 

Plaintiffs agreed to joint stipulations to set aside funding in the amount that each plaintiff tribe 

claimed it should have been granted in FY 2008, and so actually set aside FY 2008 

appropriations for those FY 2008 grants.  See Mot. Exh. 2 (including the party’s joint stipulations 

in Tlingit-Haida and Blackfeet et al. and the Court’s orders approving those stipulations). 

Second, they suggest HUD has unclean hands by having only “feigned sympathy” for 

nonlitigant tribes, and then criticize HUD for “cynically suggesting that this court should rob 

[Tlingit Haida and the Blackfeet plaintiffs] to pay [the Navajo].”  Resp. at 26.  However, a brief 

review of HUD’s motion shows that HUD was not suggesting robbery of anyone.  Mtn. at 13-14.  

The Tenth Circuit “reverse[d] that portion of the district court’s order[s]” “to the extent the 

agency has already distributed or otherwise expended the recaptured funds.”  Modoc Lassen, 881 

F.3d at 1186.  HUD’s position, as demonstrated in the tables provided in the motion and 

Case 1:08-cv-02577-RPM   Document 122   Filed 07/05/18   USDC Colorado   Page 13 of 22



14 
 

supported by HUD’s Report and Declaration, is that the agency had already granted all the yearly 

appropriations for grants from which HUD had recaptured funds—except in the case of 

recaptures from FY 2008 grants to Navajo, Spirit Lake, SWA, and Winnebego.  All other 

judgment amounts constituted substitute monetary relief, which the Tenth Circuit reversed.  And 

this is so regardless of whether HUD paid a particular judgment amount from FY 2008 set aside 

funds or the FY 2015 appropriations.  No one is taking anything from anyone else.  According to 

the Tenth Circuit, judgment orders for HUD to return FY 2008 recaptures from Navajo, Spirit 

Lake, SWA, and Winnebago would not have been unauthorized relief.  All the other orders were 

unauthorized relief, which should be returned.  And that is all that HUD’s motion explained.   

Plaintiffs describe HUD’s position as “HUD’s latest brainchild” that “shows just how 

low, and how utterly unrelated to NAHASDA’s purposes, HUD’s positions in these cases has 

become.”  Resp. at 24.  In fact, as described above, HUD was suggesting a way for the tribes to 

keep their judgments free of any challenge based on sovereign immunity, thus minimizing the 

issues in dispute.  That does not show unclean hands; instead it shows HUD’s willingness to 

simplify the litigation when possible. 

5. Attorney fees are not proper considerations for restitution of a reversed 
judgment.  

 
Plaintiffs argue that even if restitution is ordered, attorney’s fees should be deducted 

because they prevailed in the Tenth Circuit on one of the three issues in Modoc Lassen.  Resp. 

26.  This argument requires an assumption that the equities favored restitution and, thus, 

implicitly acknowledges that this is not a consideration of whether restitution is equitable.  

Plaintiffs cite no legal support—and HUD is aware of none—for the proposition that equitable 

return of a judgment that was reversed on appeal should be reduced by attorney fees to the non-
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prevailing party.  In fact, since the idea runs counter to principles both of return of reversed 

judgments and of counter-party payment of attorney fees, such a result would be unprecedented.  

Plaintiffs also request a decades-long time period to return the unauthorized judgment amounts 

that they have already had the unjust benefit of for four years.  They also provide no legal 

support for creating such an inequitable delay in restitution, and HUD knows of none; nor does 

HUD think it reasonable.  

C. The equities favor awarding restitution 
 
 Not only do Plaintiffs fail to show that an award of restitution would be inequitable, 

considerations in addition to reversal of the judgments weigh in favor of restitution: 

(1) restitution ensures that the tribes entitled to the funds pursuant to the NAHASDA statute are 

restored of the funds they were deprived due to the wrongful judgment; (2) it would be 

inequitable for a court or plaintiff to bypass sovereign immunity without an explicit waiver; and 

(3) it would be inequitable to interpret the Tenth Circuit’s Remand Order as commanding the 

district court to engage in a futile exercise. 

1. Returning the funds to HUD for distribution to all tribes would be equitable and 
in the public interest. 

 
When HUD was compelled to pay the judgments in 2015 and 2015, it was required to use 

money from the FY 2015 IHBG allocation to cover the judgments.  Mtn. at 7-8.  This, in effect, 

reduced the amounts of every other tribe by the amount indicated in HUD’s Exhibit A, i.e., 

robbing Peter to pay Paul.  Thus, it would be inequitable to every tribe who received a reduced 

FY 2015 IHBG allocation for the Plaintiffs to retain these funds.  

Plaintiffs do not dispute that the recouped judgments would be redistributed to all eligible 

tribes (including them) pursuant to the funding formula.  Instead, Plaintiffs responded by arguing 
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that “[b]y virtue of the 10th Circuit’s ruling on the merits of these cases, these funds rightfully 

belonged to the [Plaintiffs], and [Plaintiffs] had every right to expend them in accordance with 

NAHASDA.”  Resp. at 12.  Thus, according to Plaintiffs, awarding restitution would inequitably 

provide non-plaintiff tribes with funds belonging the Plaintiffs.  The exact opposite is true.  

As described above, HUD, at the request of OIG, audited Plaintiffs’ FCAS counts and 

found, pursuant to 24 C.F.R. § 1000.318, that Plaintiffs had inflated their FCAS counts by 

including ineligible units.  Supra pp. 6-7.  Because the IHBG funds come from one finite 

allocation shared by all tribes, Plaintiffs received overfunding due to their inflated FCAS counts 

at the expense of all other tribes.  Id.  HUD then recaptured the overfunding from Plaintiffs and 

distributed the recaptured funds to all tribes in the specific amount that they each had been 

deprived as a result of the overfunding.  Id.  Plaintiffs brought suit claiming that HUD’s 

regulation 24 C.F.R. § 1000.318 was contrary to the NAHASDA statute and Plaintiffs were 

entitled to funding for the units HUD determined to be ineligible as FCAS.  Id.  The Tenth 

Circuit validated HUD’s regulation 24 C.F.R. § 1000.318, meaning that Plaintiffs did  have 

inflated FCAS counts and did receive overfunding to which all other tribes were entitled.  Thus, 

as Plaintiffs agree, it is equitable that the party entitled to the funds pursuant to the NAHASDA 

statute and regulation receive the funds.  

Therefore, here, equity requires that the substitute monetary relief paid to Plaintiffs be 

returned to HUD so that it may restore the tribes deprived of these funds due to the wrongful 

judgment.   

2. Equity requires that the principles of sovereign immunity be upheld. 
 

The Tenth Circuit found that “the district court [] ordered HUD to pay the Tribes by 
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‘substituting’ other funds for the funds to which the Tribes were actually entitled—i.e., funds 

from past- or future-year NAHASDA appropriations.  Id. at 1196 (emphasis in original).  It held 

that such substitute monetary relief “constituted an order to provide ‘money damages rather than 

specific relief,’” and so violated Congress’s limited waiver of sovereign immunity in 5 U.S.C. § 

702.  Modoc Lassen 881 F.3d at 1198 (quoting City of Houston v. Dep’t of Hous. & Urban Dev., 

24 F.3d 1421, 1428 (D.C. Cir. 1994).   

As discussed in the motion, sovereign immunity is a unique basis for reversing a district 

court’s order.  Mtn. at 16-17.  A waiver of sovereign immunity must be expressly made by 

Congress.  Lane v. Pena, 518 U.S. 187, 192 (1996).  Denying the return of the judgment amounts 

that violated sovereign immunity because it might seem fair would allow courts, not Congress, to 

carve out an exception to sovereign immunity, thus overlooking the separation of powers, as 

explained in the motion.  Mtn. at 17 (citations omitted).   

Plaintiffs assert that “[n]obody is talking about waiving sovereign immunity here.”  Resp. 

at 10.  But that is what Plaintiffs are asking the Court to do—to allow Plaintiffs to keep funds 

received without a waiver of sovereign immunity.  Plaintiffs discuss Lacy v. United States, 216 

F.2d 223 (5th Cir. 1954) to support their sovereign-immunity argument.  But Lacy is 

distinguishable.  In Lacy, the government had not acted under compulsion of a court order to do 

an act that was later overturned because it was not supported by a waiver of sovereign immunity, 

as here.  Instead, in Lacy, the government sued a landowner to remove certain structures on the 

landowner’s property under a power line owned by the Tennessee Valley Authority (“TVA”).  

Id. at 224.  The government also sought an injunction against the landowner regarding 

maintenance around the power line.  Id.  The Lacy court overruled the district court order in 
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favor of the TVA, and found that the government had to do equity to get equity.  Id. at 225-26.  

But the Lacy court did not find that doing equity included the government accepting actions done 

against it without a waiver of sovereign immunity.  Furthermore, in this case, HUD will “do 

equity” by redistributing recouped funds to all tribes that were deprived of the funding as a result 

of the wrongful judgment as dictated by Congress.    

Tied to the consideration given to the principles of sovereign immunity, there are 

equitable considerations for laws related to federal appropriations.  “Funds appropriated for an 

agency’s use can become unavailable . . . if the funds have already been awarded to other 

recipients.”  City of Houston v. Department of Hous. & Urban Dev., 24 F.3d 1421, 1426 (D.C. 

Cir. 1994). “[I]t is beyond dispute that a federal court cannot order the obligation of funds for 

which there is no appropriation.”  Id. (quoting Rochester Pure Waters Dist. v. EPA, 960 F.2d 

180, 184 (D.C. Cir. 1992).  Here, after HUD recaptured the overfunding from Plaintiff tribes, 

HUD then redistributed the funds to all the tribes pursuant to the funding formula. Mot. at 9-12.  

When the district court ordered HUD to pay judgments “from all available sources, including 

(1) funds that were carried forward from previous fiscal and (2) funds that were appropriated in 

future grant years” it was obligating funds for which there is was no appropriation and infringing 

on the powers reserved for Congress.  Modoc Lassen, 881 F.3d at 1197-98 (10th Cir. 2017); see 

also City of Houston, 24 F.3d at 1426 (“Indeed, even if a plaintiff brings suit before an 

appropriation lapses, this circuit’s case law unequivocally provides that once the relevant funds 

have been obligated, a court cannot reach them in order to award relief.”) 

Here, Plaintiffs argue that the existence of such limitations in law do not preclude a court 

from acting in equity.  However, case law demands differently.  Courts have recognized that 
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their equitable powers to interfere with appropriations is limited to one narrow exception.  This 

exception is noted in National Association of Regional Councils v. Costle:  

The equity powers of the courts allow them to take action to preserve the 
status quo of a dispute and protect their ability to decide a case properly before 
them. In such situations, the courts simply suspend the operation of a lapse 
provision and extend the term of already existing budget authority.  If, however, 
budget authority has lapsed before suit is brought, there is no underlying 
congressional authority for the court to preserve. It has vanished, and any order of 
the court to obligate public money conflicts with the constitutional provision 
vesting sole power to make such authorization in the Congress.  Equity empowers 
the courts to prevent the termination of budget authority which exists, but if it 
does not exist, either because it was never provided or because it has terminated, 
the Constitution prohibits the courts from creating it no matter how compelling 
the equities.   

 
564 F.2d 583, 588-89 (D.C. Cir. 1977) (footnote omitted); see also City of Houston, 24 F.3d at 

1426 (citing this quote). Furthermore, City of Houston seemingly foreclosed the Plaintiffs’ 

attempt to carve-out an additional exception noting, “we acknowledge the equitable doctrine 

permitting courts to award funds after an appropriation has lapsed, if a suit is timely filed, but 

held that no relief was available for one of the fiscal years in question because all of these funds 

had been awarded by the Secretary to various recipients.”  24 F.3d at 1426 (internal quotation 

marks omitted).  

As such, it cannot be said, and Plaintiffs have failed to show, that a court or plaintiff can 

bypass constitutional requirements by pleading or converting an action into an equitable one.  

Therefore, equity favors upholding the tenets of the Constitution.     

3. The Tenth Circuit recognized that it would be inequitable to allow Plaintiffs to 
retain the portion of the judgements paid using substitute monetary relief.  

 
It is “the rule of general application that what has been lost to a litigant under the 

compulsion of a judgment shall be restored thereafter, in the event of reversal, by the litigants 
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opposed to him, the beneficiaries of the error.”  Atlantic Coast Line R.R. Co. v. Florida, 295 U.S. 

301, 309 (1935).  This rule highlights the self-evident notion that it would be inequitable to allow 

a litigant to retain a benefit received the compulsion of a wrongful judgment.  The Tenth Circuit 

similarly recognized this in holding that “[s]hould [a] judgment be reversed on appeal, a district 

court may, on motion or sua sponte, order the judgment creditor to restore the benefit obtained.”  

Strong, 443 F.3d at 1300 (citing Baltimore & Ohio R.R., 279 U.S. at 786; Restatement of 

Restitution § 74.)  Here, it appears that the Tenth Circuit has again acknowledged that it would 

be inequitable for Plaintiffs to retain the portions of the judgment paid using substitute monetary 

relief. Modoc Lassen, 881 F.3d at 1198-99 (“we hold that those orders constitute awards of 

money damage unless HUD had at its disposal sufficient funds from the relevant yearly 

appropriations...[we] remand for factual findings regarding whether any of the recaptured funds 

remained in HUD’s possession when the district court ordered it to repay the Tribes.”). 

Plaintiffs attempt to refute this point by alleging that HUD argued that the district court’s 

“hands are tied” and that it must award full restitution because the Court of Appeals remanded 

the case back to the district court.  Resp. at 18-20.  This misconstrues HUD’s point.  The Tenth 

Circuit’s remand to the Court to determine the amount of the judgments paid using substitute 

monetary relief shows that the Tenth Circuit believed it equitable to return the substitute 

monetary relief to HUD.  Arguments to the contrary suggest that the Tenth Circuit directed the 

district court to engage in a lengthy and futile exercise.  Despite the Plaintiffs’ exhaustive 

criticism of HUD’s argument, Plaintiffs never provide a reasoned justification as to why the 

Tenth Circuit would direct the Court to engage in such extensive factual-finding to arrive at the 

amount of substitute monetary relief provided to Plaintiffs if not to “order the [Plaintiffs] to 
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restore the benefits obtained.”  See Strong, 443 F.3d at 1300.  

 Therefore, the Court, like the Tenth Circuit, should find it equitable that the party who 

received a benefit as a result of an order that has been reversed or set aside restore the benefit 

obtained.   

Conclusion 

 For the reasons given above, HUD’s motion for restitution should be granted.  

Dated July 5, 2018     Respectfully submitted,  
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 United States Attorney 
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