
IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF NEW MEXICO 
 
 

KIM R. JIM, 
 
  Plaintiff, 
 
v.       No. 1:17-cv-01114-RB-KBM 
 
SHIPROCK ASSOCIATED SCHOOLS, INC. 
 
  Defendant. 
 
 

RESPONSE TO MOTION TO DISMISS; MOTION TO BIFURCATE CASE TO 
PERMIT DISCOVERY ON JURISDICTIONAL ISSUES AND TO SCHEDULE 

AN EVIDENTIARY HEARING ON JURISDICTION 
 

Plaintiff Kim R. Jim (“Jim”) hereby files this Response in opposition to Shiprock 

Associated School, Inc.’s (“SASI”) Motion to Dismiss pursuant to Federal Rule of Civil 

Procedure 12(b)(1). Jim brought this action under Title VII of the Civil Rights Act of 1964, 

42 U.S.C. § 2000e et seq. This Court possesses jurisdiction pursuant to Title VII because 

SASI is an employer under Title VII. SASI argues that this Court does not have jurisdiction 

under Title VII because Title VII excludes “Indian tribes” from the scope of its coverage. 

SASI does not, however, fall within the definition of “Indian tribe.” 

A. Rule 12(b)(1) Motion to Dismiss Standard 

Jim can meet her burden of proving the existence of subject matter jurisdiction by 

a preponderance of the evidence. See Thompson v. McCombe, 99 F.3d 352 (9th Cir. 1996); 

Toxgon Corp. v. BNFL,Inc., 312 F.3d 1379, 1383 (Fed. Cir. 2002) (citing Harris v. 

Provident Life & Accident Ins. Co., 26 F.3d 930, 932 (9th Cir. 1994)); see also APWU, 

AFL-CIO v. Potter, 343 F.3d 619, 623 (2nd Cir. 2003). Although the 10th Circuit has not 
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specifically articulated how heavy the burden is on a plaintiff defending a motion to dismiss 

for lack of subject matter jurisdiction, the Sixth Circuit has held that the burden on plaintiff 

is not onerous. Musson Theatrical, Inc. v. Fed. Express Corp., 89 F.3d 1244 (6th Cir. 1996) 

(amended on denial of rehearing 1998 WL 117980 (6th Cir. 1998)). Additionally, the 

Eleventh Circuit has noted that it is “extremely difficult to dismiss a claim for lack of 

subject matter jurisdiction.” Garcia v. Copenhaver, Bell & Assocs., 104 F.3d 1256, 1260 

(11th Cir. 1997) {citing Simanonok v. Simanonok, 787 F.2d 1517, 1519 (11th Cir. 1986)). 

Furthermore, any ambiguities as to SASI’s status as an employer under Title VII 

should be resolved in favor of jurisdiction in order to effectuate the purposes of civil rights 

law. Title VII is a remedial statute that is to be liberally construed in favor of victims of 

discrimination. Mahroom v. Hook, 563 F.2d 1369, 1375 (9th Cir. 1977), cert, denied 436 

U.S. 904 (1978). Several courts have held that a liberal construction must also be given to 

the definition of employer. S Trainor v. Apollo Metal Specs., Inc., 318 F.3d 976, 983 (10th 

Cir. 2003), (citing Owens v. Rush, 636 F.2d 283, 287 (10th Cir. 1980)); Williams v. City of 

Montgomery, 742 F.2d 586 (11th Cir. 1984); Sibley Mem Hosp. v. Wilson, 488 F.2d 1338 

(DC Cir. 1973). 

B. The Court Should Permit Discovery On The Issue of Jurisdiction. 

At this stage in the litigation, Jim’s primary argument is that this motion is 

premature. “When a defendant moves to dismiss for lack of jurisdiction, either party should 

be allowed discovery on the factual issues raised by that motion.” Sizova v. Nat. Inst. of 

Standards & Tech., 282 F.3d 1320, 1326 (10th Cir. 2002); Ignatiev v. United States, 238 

F.3d 464, 467 (D.C. Cir. 2001) (“We have previously required that plaintiffs be given an 

opportunity for discovery of facts necessary to establish jurisdiction prior to decision of a 

Case 1:17-cv-01114-RB-KBM   Document 11   Filed 03/01/18   Page 2 of 11



	 3	

12(b)(1) motion.”); Budde v. Ling–Temco Vought, Inc., 511 F.2d 1033, 1035 (10th 

Cir.1975). Although a district court has discretion in the manner by which it resolves an 

issue of subject matter jurisdiction under Rule 12(b)(1), see Holt v. United States, 46 F.3d 

1000, 1003 (10th Cir. 1995), a refusal to grant discovery constitutes an abuse of discretion 

if the denial results in prejudice to a litigant, see First City, Texas–Houston, N.A. v. 

Rafidain Bank, 150 F.3d 172, 176–77 (2d Cir.1998); Filus v. Lot Polish Airlines, 907 F.2d 

1328, 1332 (2d Cir.1990); Majd–Pour v. Georgiana Cmty. Hosp., Inc., 724 F.2d 901, 903 

(11th Cir.1984); Canavan v. Beneficial Fin. Corp., 553 F.2d 860, 865 (3d Cir.1977).  

In this case, as indicated in the next section, the question of whether an organization 

is an “Indian Tribe” is factually specific. It is patently unfair to Jim to allow SASI to attach 

a few documents from its files as “proof” that it is an Indian Tribe without permitting Jim 

the opportunity to obtain discovery on the issue. Simply put, Jim has no obligation to take 

SASI’s word on this issue, she has the right to obtain discovery prior to the Court’s decision 

on the matter. 

C. The Question of What Is An Indian Tribe Is Factually Specific. 

When looking at the totality of circumstances in this case, the Court should find 

that jurisdiction over SASI is proper. Rather than assessing each factor in this case 

independently, the Court must take into account SASI’s situation as a whole including 

factors such as: (1) SASI is not controlled by the Navajo Nation government; (2) the mere 

fact that SASI has been recognized as a tribal organization does not convert SASI into a 

tribe for the purposes of Title VII; (3) SASI receives funding from sources not connected 

to its students’ status as tribe members; (4) SASI was incorporated for and, in fact, serves 

both Navajo and non-Navajo students; (5) SASI is incorporated in the State of New Mexico 
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as a “domestic non-profit corporation”; (6) SASI’s workforce is made up of at least 20% 

non-Indian employees; (7) SASI’s board of directors is not required to be 100% Navajo; 

and (8) SASI has repeatedly submitted itself to state and federal laws. 

Title VII of the Civil Rights Act of 1964 empowers employees to sue “employers” 

for discrimination, but specifically states that the definition of “employer” does not include 

“an Indian tribe.” 42 U.S.C. § 2000e(b). Contrary to its assertions, however, SASI is not 

an “Indian tribe” exempt from the coverage of Title VII. 

When determining whether a business entity is an “Indian tribe” for purposes of 

Title VII, courts have considered whether an entity is located on land owned by a tribe, the 

number of employees who are not tribe members, the number of customers or students who 

are not tribe members, whether an entity is reliant on sources of funding received via the 

tribe, whether an entity is incorporated pursuant to state law or tribal law, the entity’s 

articulated corporate purpose; composition of the entity’s ownership, and whether the 

entity’s governing board is composed of tribe members or non-tribe members. e.g., 

N.L.R.B. v. Chapa De Indian Health Program, Inc., 316 F.3d 995, 1000 (9th Cir. 2003) 

(composition of board of directors, location of facilities, patient population, employee 

population, funding); Pink v. Modoc Indian Health Project Inc., 157 F.3d 1185, 1188 (9th 

Cir. 1998) (composition of board of directors, control by tribe, purpose, nature of 

incorporation); Thomas v. Choctaw Mgmt./Servs. Ent., 313 F.3d 910, 912 (5th Cir. 2002) 

(ownership); Hagen v. Sisseton-Wahpeton Cmty. Coll, 205 F.3d 1040, 1043 (8th Cir. 2000) 

(purpose); Duke v. Absentee Shawnee Tribe of Okla. Housing Auth. (ASHA), 199 F.3d 1123 

(10th Cir. 1999) (purpose, control by tribe); Dille v. Council of Energy Res. Tribes, 801 

F.2d 373, 375 (10th Cir. 1986) (purpose); Giedosh v. Little Wound School Board, Inc., 995 
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F. Supp. 1052 (D.S.D. 1997) (purpose, composition of board, service population, funding); 

Myrickv v. Devils Lake Sioux Manuf. Corp., 718 F. Supp. 753, 755 (D.N.D. 1989) 

(ownership); cf. Vance v. Boyd Miss., Inc., 923 F. Supp. 905, 911 (S.D. Miss. 1996) (tribal 

ownership). This list is not exhaustive, and no single fact is determinative of jurisdiction. 

See id. 

1) SASI Is Neither Owned By Nor Incorporated On the Navajo Nation. 

As is shown in attached Exhibit A, the Navajo Nation neither owns nor incorporated 

SASI. The incorporator was Leonard Anthony, a private individual, and the corporation 

was formed pursuant to the State of New Mexico’s non-profit corporation laws. The 

incorporation document, again which is attached, states:  

Entity Type: Domestic Nonprofit Corporation Domestic State: New Mexico 

Statute Law 

Code: 
53-8-1 to 53-8-99 

 

Jim intends to more fully pursue the issue of ownership and control over the 

corporation in discovery. 

2) SASI is Not Controlled By The Navajo Nation. 

In her attached declaration, attached Exhibit B, Jim provides her recollection from 

her employment as the Executive Assistant to the Executive Director and Board of SASI. 

She states from this recollection that “The funding for Defendant is not controlled by the 

Navajo Nation Department of Dine Education. Defendant operates on these grants by 

dealing directly with the Bureau of Indian Affairs. This undermines one of the most 

important foundations of SASI’s arguments. If SASI does not submit to the control of the 
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Navajo Nation, it cannot legitimately claim to be an “Indian Tribe.” This is an area that 

Jim intends to pursue in discovery. 

3) SASI’s Status For Obtaining Federal Funding Is Irrelevant to The Title 
VII Analysis. 

SASI is not an “Indian tribe” exempt from Title VII despite its classification as a 

“tribal organization.” Cf. Shiprock Associated Schools, Inc. v. United States, 934 F. 

Supp.2d 1311, 1313–14 (D.N.M. 2013). SASI makes much of its recognition as a “tribal 

organization” for the purpose of receiving educational grants from the federal government 

under the Tribally Controlled Schools Act (TCSA). SASI fails to articulate, however, the 

connection between recognition as a “tribal organization” for a very specific, limited 

purpose, and status as an “Indian tribe” within the meaning of Title VII. With regard to the 

related federal statute, the Indian Self Determination Act (ISDA), the Ninth Circuit has 

previously recognized that “whatever Congress intended to do with respect to amending 

the ISDA in 1994 has little if anything to do with what it intended when it drafted Title VII 

thirty years earlier . . . .  [T]he ISDA and Title VII have fundamentally different purposes . 

. . .” Dawavendewa River Project Agric. Improvement & Power Dist., 154 F.3d 1117, 1123 

(9th Cir. 1998). The same is true of the TCSA. The TCSA is intended to be a vehicle to 

provide federal funds to schools. It is not intended as a new exemption for civil rights 

violations. 

4) Policy Reasons for Exempting Tribes from Title VII Do Not Apply to SASI. 

The Tenth Circuit in Dille v. Council of Energy Res. Tribes, 801 F.2d 373 (10th Cir. 

1986), stated that Title VII clearly exempts a single Indian tribe from the definition of 

employer. Id. at 375. CERT is a council made up of thirty-nine tribes that joined together 

to manage their energy resources, therefore, the Tenth Circuit held that CERT was entitled 
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to the exemption. SASI is not a compilation of tribes. It is a non-profit entity whose board 

of directors is made up of private individuals. To treat SASI as a tribe for the purposes of 

Title VII exemption is extending the exemption beyond what Congress intended. 

In Dille, the Tenth Circuit relied upon the legislative history of Title VII in applying 

the exemption to CERT. Specifically, the Court looked at how Senator Mundt described 

the purpose of the exemption and concluded that the purpose of the exemption was to 

“promote the ability of sovereign Indian tribes to control their own economic enterprises.” 

Id. at 375. The Court quoted Mundt’s testimony that “Indian tribes in an effort to decrease 

unemployment and in order to integrate their people into the affairs of the national 

community operate many economic enterprises, which are more or less supervised by the 

Indian tribes....” Id. Senator Mundt’s testimony nowhere suggests however, that federally 

funded schools should be exempt from the provisions of Title VII. Additionally, while 

Senator Mundt’s testimony is a reflection of the ideas that led to Indian preference 

provisions permitting Indian tribes to give preference to Native Americans in selecting 

employees, his testimony does not suggest that the Indian tribe exception was enacted to 

permit a tribe to discriminate against a pregnant employee. Although SASI may be 

considered to be operated and supervised by the Navajo Nation, at least 20% of its 

employees are not Navajo. Accordingly, the issues of decreasing unemployment among 

the tribe and integrating Navajo people into the community are not present, and SASI 

should not be able to use Title VII’s tribal exemption to illegally discriminate against a 

pregnant employee. 
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5) The Makeup of SASI’s Workforce Supports Jurisdiction 

Although Jim has not been allowed discovery, she testifies in her accompanying 

declaration that at least 20% of SASI’s employees are not Navajo or Indian. Exhibit B. In 

Chapa De, the court relied in part upon the fact that at least half of Chapa De’s non-

professional employees were non-Indian in reaching its holding that Chapa De was not a 

tribe. The Court explained that that fact “cut against Chapa De’s claim that its activities 

touch rights of self-governance on a purely intramural matter.” Chapa De, 316 F.3d, at 

1000. Employing non-Native staff and allegedly discriminating between them does not 

implicate self-governance issues and does not involve purely intramural matters. See 

EEOC v. Karuk Tribe Housing Auth., 260 F.3d 1071 (9th Cir. 2001) (citing Reich v. 

Mashantucket Sand & Gravel, 95 F.3d 174, 181 (2nd Cir. 1996) (employing non-Indians, 

among other factors, “results in a mosaic that is distinctly inconsistent with the portrait of 

an Indian tribe exercising exclusive rights of self-governance in purely intramural 

matters.”)). 

Accordingly, because neither self-governance nor purely intramural matters are at 

issue here, SASI should be subject to federal employment laws not just Navajo law in order 

to give its employees the full protections of the law.  

6) SASI’s Receipt of Non-Tribal Funding Supports Jurisdiction 

In Chapa De, the Ninth Circuit recognized that although Chapa De received funds 

from the Indian Health Service (IHS) through an ISDA contract, it also received funding 

from MediCal and third party insurers, and accordingly, its financial viability was 

independent of the tribe. Chapa De, 316 F.3d at 1000. The Ninth Circuit went on to find 

that Chapa De was not an Indian tribe, and that is was subject to the jurisdiction of the 
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National Labor Relations Board. Like Chapa De, Defendant receives funding not only 

through its TCSA grants, but it also receives tuition from non-Indian parents, and direct 

grants for non-Indian children whose parents are federal employees, Exhibit B. 

Thus, SASI’s financial viability is not dependent on the tribe. 

7) SASI’s Provision of Education to Non-Indian Children Supports 
Jurisdiction. 

The provision of education to non-Indian children supports a finding that SASI is 

a school that is not an Indian Tribe. 15% of the student body of SASI is non-Indian. Exhibit 

B. In Chapa, the Ninth Circuit specifically relied in part on a health program’s provision 

of services to non-Native patients in determining that the program was subject to federal 

jurisdiction. 316 F.3d at 997.  

D. The Court Should Not Deny Discovery Based Upon The District of 
South Dakota’s Decision in Giedosh v. Little Wound Sch. Bd. Inc. 

SASI relies heavily upon Giedosh v. Little Wound Sch. Bd., Inc., 995 F. Supp. 1052, 

1057 (D.S.D. 1997) in arguing that it is an Indian Tribe. Importantly, that case was of a 

very different procedural posture to this case. That case was not a motion to dismiss under 

Rule 12(b)(1). Rather, the Court converted the case to a motion for summary judgment 

under Rule 56. In so doing, it observed that: “Even though Fed.R.Civ.P. 56(b) specifically 

permits a defendant to ‘at any time, move with or without supporting affidavits for a 

summary judgment in the party's favor as to all or any part thereof,’ in most cases federal 

courts await the development of facts through the discovery process before considering the 

merits of summary judgment motions. See generally Fed.R.Civ.P. 56(f). However, the 

posture of this case is unique in the sense that all the facts necessary for resolution of the 

issue raised by the Board's motion for summary judgment have been developed and set 

forth in the record.” Giedosh, 995 F. Supp. at 1054 (emphasis added). 
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That is not the case in the present action. The Court does not have all of the facts 

before it, and there are significant areas to pursue in discovery. Those issues include the 

extent to which, if at all, the Navajo Nation controls SASI, the nature of the land on which 

SASI sits, the purposes states in its corporate charter for its existence, the manner of 

appointment of its board, the extent to which SASI depends upon funds that are not tied to 

the Indian nature of the student body, etc. 

Jim asks that the Court accept her good faith belief that SASI is not an Indian Tribe 

based upon the facts that she supplies from her first-hand knowledge as an employee 

coupled with information presently available to the public on the Internet. No reason has 

been advanced to deny discovery, and Jim requests that she be allowed discovery on these 

issues. Once said discovery is complete, the Court can resolve the issue by motion for 

summary judgment, or, if there are significant disputes of material facts, by an evidentiary 

hearing. 

     The Law Offices of David R. Jordan, P.C. 

     /s/ David R. Jordan     
     1995 State Road 602 
     PO Box 840 
     Gallup, NM 87305-0840 
     Telephone (505) 863-2205 
     Fax (866) 604-5709 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on March 1, 2018, I filed the foregoing pleading 
electronically through the CM/ECF system, which caused the following counsel to be 
served by electronic means, as more fully reflected on the Notice of Electronic Filing: 

 
David Gomez 
PO Box 1447 
Santa Fe, NM 87504-1447 
dgomez@nmlawgroup.com 
 
David R. Jordan    
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