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The Ute Indian Tribe respectfully submit its reply brief.  

INTRODUCTION 

Mr. Becker continues to advance the same arguments he raised and lost in 

Lawrence I, arguing for instance that “state court jurisdiction over Indian tribes 

exists by [virtue of] proper [contractual] waiver[s] [of sovereign immunity] without 

any Congressional action.”1  In turn, Judge Lawrence doubles down on the federal 

district court’s untenable statutory interpretation and judicial rewriting of Public 

Law 280 (PL 280), 25 U.S.C. §§ 1322 and 1326. 2   Neither of the appellees’ 

arguments was tenable even before last week’s Tenth Circuit ruling in Navajo Nation 

v. Dalley, No. 16-2205, slip op. (10th Cir. 2018).  However, the ruling in Navajo 

makes the appellees’ contentions obviously unsustainable.   

In Navajo the Tenth Circuit reversed a federal district court’s ruling that the 

State of New Mexico and the Navajo Nation could, by contractual agreement, vest 

New Mexico state courts with subject-matter jurisdiction over tort claims that arise 

within the exterior boundaries of the Navajo Reservation.  In Navajo, there was both 

a contractual waiver of sovereign immunity and a consent to state court jurisdiction:  

“In the tribal-state compact that the Tribe and New Mexico entered into, the Tribe 

agrees not only to waive its sovereign immunity as to personal-injury claims brought 

                                                 
1 Becker Ans. Brief, 40.    
2  Lawrence Ans. Brief, 11 (“The District Court appropriately recognized that 
subject-matter jurisdiction exists and immunity was waived.”).  
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by visitors to its casinos but also to permit such claims to be brought in state court.”  

Navajo, slip op., 7.  Notwithstanding the state/tribal contract, the Tenth Circuit 

overturned the lower federal court’s ruling that New Mexico state courts possess 

subject-matter jurisdiction over claims arising within the Navajo reservation, 

holding that 

[C]ongressional approval is necessary—i.e., it is a threshold 
requirement that must be met—before states and tribes can arrive at an 
agreement altering the scope of a state court’s jurisdiction over matters 
that occur on Indian land.      
         

Navajo, slip op., 7.  That portion of the Navajo holding renders Mr. Becker’s 

arguments untenable.  That is because Navajo rejects the very argument that Becker 

advances here, i.e., that “state court jurisdiction over Indian tribes exists by proper 

[contractual] waiver without any Congressional action.”  Not so, says Navajo.  Id. 

at 13-17.   

The next portion of the Navajo holding renders the district court’s ruling—

and Judge Lawrence’s arguments in support of the ruling—wholly untenable.  In 

that portion of its ruling, the Tenth Circuit undertook a comprehensive statutory 

analysis of the Indian Gaming Regulatory Act (IGRA), 25 U.S.C. §§ 2701 et seq., 

to determine if Congress in IGRA had authorized the cession of Indian country civil 

jurisdiction to states for tort claims arising within Indian country.  The Tenth 

Circuit’s careful and considered statutory analysis of IGRA in Navajo—and the 

court’s adherence to established rules of statutory construction—is in stark contrast 
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to Judge Waddoups’ twisting and bending and jerry-rigging of the statutory language 

of PL 280, 25 U.S.C. §§ 1321-1326.  Navajo makes clear that lower federal courts 

cannot judicially rewrite statutes to insert terms and conditions that Congress never 

enacted, as Judge Waddoups did here.  As Navajo emphasizes, “[t]he task of 

resolving the dispute over the meaning [of the statute] begins where all such inquiries 

must begin: with the language of the statute itself.”  Navajo, slip op., 30 (quoting 

United States v. Ron Pair Enters, Inc., 489 U.S. 235, 241 (1989)).  The Navajo court 

reasoned that if “Congress wanted to permit tribes to allocate jurisdiction in such 

cases, it could have crafted language to effectuate this purpose, but it did not do so.”  

Navajo, slip op., 28.  The same is true here.  If Congress had wanted waivers of 

tribal immunity to constitute one form of tribal consent to state court jurisdiction 

under 25 U.S.C. § 1326, “it could have crafted language to effectuate this purpose, 

but it did not do so.”  Id.       

The issue in Navajo, as framed by the Tenth Circuit, was “whether IGRA 

authorizes tribes to enter into gaming compacts with states that allocate jurisdiction 

to state courts with respect to state-law tort claims.” Adapting the Tenth Circuit’s 

framing of the issue in Navajo to the facts in this case, the issue in this case can be 

framed as follows:  “Does any act of Congress authorize Indian tribes to enter into 

contracts with their tribal employees and to contractually shift jurisdiction to state 

courts for disputes that arise out of the tribal employee’s on-reservation 
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employment?”  The answer is “No,” there is no act of Congress that does that.  

Further, more broadly—as argued in the Tribe’s opening brief—no act of Congress 

authorizes the State of Utah to exercise adjudicatory jurisdiction over the Ute Indian 

Tribe for actions the Tribe undertakes inside the exterior boundaries of its 

reservation.   

I. THE DISTRICT COURT’S RULING ON PUBLIC LAW 280 
(STATE COURT JURISDICTION) WAS SPUN FROM WHOLE 
CLOTH AND LACKS ANY LEGAL SUPPORT WHATSOEVER.  

 
In Lawrence I, the Tenth Circuit cautioned against the error of conflating the 

separate and distinct questions of subject-matter jurisdiction and the waiver of 

sovereign immunity.3   Unfortunately, that caution was lost on the district court and 

the appellees, and the result is that much of the district court’s analysis of PL 280 

and the appellees’ discussion of it is nearly incomprehensible.  For instance, Judge 

Lawrence says that Judge Waddoups “determined that the U.S. Supreme Court in 

Kennerly v. District Court … recognized the right of a tribe to selectively waive 

immunity.”4  Yet, Kennerly says nothing of the sort; indeed, no Indian tribe was a 

litigant in Kennerly and the underlying litigation involved private parties 

                                                 
3 “The sovereign immunity inquiry … is unrelated to factors such as tribal, federal, 
or state interests relevant to the state jurisdiction question.”  Ute Indian Tribe of the 
Uintah and Ouray Reservation v. Lawrence, 875 F.3d 539, 546 (10th Cir. 2017) 
(quoting Michigan v. Bay Mills Indian Cmty. --- U.S. ---, 134 S. Ct. 2024, 2028 
(2014)).  
4 Lawrence Ans. Brief, 14. (underscore added) 
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exclusively, meaning that sovereign immunity was never a factor in Kennerly and 

the word “immunity” appears nowhere in the Kennerly decision.5   

Instead of listing and refuting each instance of improper conflation of subject-

matter jurisdiction and the waiver of sovereign immunity, the Tribe will instead 

focus on one overarching point of law.  In 1976, the U. S. Supreme Court 

emphasized that PL 280 does not vest states with jurisdiction over Indian tribes.  

Bryan v. Itasca Cty., 426 U.S. 373 (1976).  The Court pointed out that “there is 

notably absent” from PL 280 “any conferral of state jurisdiction over the tribes 

themselves” Id. at 386.  The Court in Bryan held that the statutory language 

pertinent here—28 U.S.C. § 1360(a) and 25 U.S.C. § 1322(a)—“may be read as 

simply a reaffirmation of the existing reservation Indian-Federal Government 

relationship in all respects save the conferral of state-court jurisdiction to adjudicate 

private civil causes of action involving Indians.”  Id. at 391.  (emphasis added)   

Eleven years later, in 1987, the Supreme Court reaffirmed that PL 280 does 

not apply to Indian tribes and explained that the conferral of civil jurisdiction under 

PL 280 applies only “to private civil litigation in state court.”  California v. 

Cabazon Band of Indians, 480 U.S. 202, 208 (1987). (emphasis added)  In doing 

so, the Supreme Court rejected the State of California’s argument that PL 280 vested 

                                                 
5 Kennerly v. District Court, 400 U.S. 423 (1971). 
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the State of California with jurisdiction to regulate the Cabazon Indian Band’s 

governmental operation of commercial gaming on Indian lands.      

Cabazon and Bryan are controlling here.  By no stretch of the imagination 

does Mr. Becker’s lawsuit against the Ute Tribe qualify as a private civil suit.  The 

opposite is true.  Becker worked as a departmental director inside of the Ute Tribe’s 

government and it was Becker’s job to manage the Tribe’s on-reservation oil and 

gas resources.  Becker is suing to recover monies he claims the Tribe owes him for 

his work as a governmental employee (or contractor)—monies that would be paid 

out of the tribal treasury if Becker were to prevail on his claims.  Therefore, by no 

stretch of the imagination is this a private civil suit.  It is, instead, public litigation—

a lawsuit brought by a former tribal governmental employee against the Indian tribal 

government that employed him.  Twice now the United States Supreme Court has 

ruled that PL 280 does not confer state adjudicatory jurisdiction over Indian tribes 

themselves for actions arising within Indian country.  Consequently, here—as with 

the State of California in Cabazon and the State of Minnesota in Bryan—there 

simply is no basis in fact or law for the State of Utah to assert subject-matter 

litigation over Becker’s suit against the Tribe under PL 280, 25 U.S.C. §§ 1321-

1326.    
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A.  Mr. Becker’s Assertion that his Claim “Did Not Arise on the 
Reservation” is Patently Absurd—it Does Not Pass the Straight 
Face Test.   

 
The facts material to a summary judgment motion are determined by the 

applicable substantive law.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 

(1986).  Further, a dispositive determination on one issue “renders all other facts 

immaterial.”  Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).  The substantive 

law that determines the locus of Mr. Becker’s legal claim against the Tribe is federal 

law and tribal law.  Becker stands in exactly the same position as the non-Indian 

trader in Williams v. Lee.  Like the trader in Williams, Becker “was on the 

Reservation” and his transaction with the Ute Tribe—the transaction Becker is suing 

to enforce—“took place” on the Tribe’s reservation.  Williams v. Lee, 358 U.S. 217, 

223 (1959).  Everything beyond that dispositive fact amounts to Becker simply 

“swatting at gnats.”  Becker does not seriously dispute the Tribe’s statements of 

undisputed material fact, nor the Tribe’s supporting evidence that: 

 Becker was “employed by the Ute Tribe inside the territorial boundaries 

of the … Reservation from March 1, 2004 through October 31, 2007.” 

 The contract Becker is suing to enforce was approved by the Tribe on 

April 27, 2005, “at a meeting of the Tribe’s governing body at tribal 

headquarters inside the … Reservation.”  
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 “Becker’s job duties were to manage and develop the Tribe’s energy 

and mineral resources, and the Tribe’s Energy and Minerals 

Department, both of which are located inside the exterior boundaries” 

of the Tribe’s reservation.6   

It is immaterial that the Tribe permitted Becker to occasionally work from his home 

in Colorado, or that Becker’s work for the Tribe sometimes required him to travel 

off the reservation.  The dispositive facts are those listed above.  Becker has no 

evidence to dispute that he worked for the Tribe, primarily “on the reservation,” from 

March 1, 2004 through October 31, 2007, or that the transaction that he is suing to 

enforce “took place there.”  Williams, 358 U.S. at 223.   

II. UTE TRIBE V. UTAH IS DISPOSITIVE PRECEDENT—NOT A 
LEGAL ISSUE TO BE “VISITED” OR “REVISITED.”   

 
Similarly, there is no merit to appellees’ suggestions that the Ute Tribe v. Utah 

precedent is inapplicable here.  In its opening brief, the Tribe cited to specific 

language in the pleadings and federal court judgments in Ute Tribe v. Utah showing 

that the holdings and mandate in Ute Tribe v. Utah encompass both civil and criminal 

jurisdiction.  Neither Judge Lawrence nor Becker can marshal any facts to dispute 

the substance of the Tribe’s statements.  Moreover, the Tribe is not asking the Tenth 

Circuit to “visit” or “re-visit” the mandate in Ute Tribe v. Utah.  Indeed, the Tenth 

                                                 
6 Aplt. App. II, 374-75, ¶¶ 9, 10 and 11. 
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Circuit itself has emphasized that Ute Tribe v. Utah “was no longer sub judice” after 

December 9, 1986.”7  What the Tribe is asking the Tenth Circuit to do is to enforce 

the Ute Tribe v. Utah mandate and to grant the Tribe the injunctive relief that was 

promised in Ute I: 

If circumstances shall arise that justify invoking the exercise of this 
Court’s equitable powers, this Court stands ready to exercise such 
continuing jurisdiction upon the making of an appropriate record, and 
to enter such orders as are necessary in order to effectuate its judgment, 
or as needed in aid of its jurisdiction.  
 

Ute Indian Tribe of the Uintah and Ouray Reservation v. Utah, 521 F. Supp. 1072, 

1157 (D. Utah 1981), aff’d in relevant part, Ute III, 773 F.2d 1087, 1093 (10th Cir. 

1985) (en banc). 

At the hearing on 4/13/2018, the district court disagreed that the Ute mandate 

can be enforced in the context of a separate lawsuit, saying, “that [holding] would 

be the law of the case in that case but not this case.”8  The district court is wrong.  

See Berman v. Denver Tramway Corp., 197 F.2d 946, 950 (10th Cir. 1952).  

Berman dealt with the ability of a litigant to secure a federal court injunction to 

enforce the terms of a federal judgment that had been rendered twenty-five (25) years 

earlier in a separate lawsuit.  In upholding the authority of federal courts to issue an 

                                                 
7 Ute Indian Tribe of the Uintah and Ouray Reservation v. Utah, 114 F.3d 1513, 
1521 (10th Cir. 1997). 
8 Aplt. App. XIII, 2771:6-7.   
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injunction to prevent a relitigation of legal issues previously adjudicated, the Tenth 

Circuit said: 

A federal court is clothed with power to secure and preserve to parties 
the fruits and advantages of its judgment or decree.  In the appropriate 
exercise of that power, the court has jurisdiction through means of a 
supplemental proceeding to enjoin the relitigation in a state court of a 
matter litigated, determined, and adjudicated by its valid decree 
regularly entered, if the result of the relitigation would be to destroy the 
effect of the decree rendered in the United States Court. …. And for the 
purpose of protecting the effectiveness of its judgment or decree, a 
United States Court may entertain an independent action rather than a 
supplemental proceeding in the original action to enjoin the relitigation 
in a state court of matters already fully adjudicated in the United States 
Court.  Jackson v. Carter Oil Co., 10 Cir., 179 F.2d 524, certiorari 
denied, 240 U.S. 812, 71 S. Ct. 39, 95 L.Ed. 597.  (emphasis added) 

 
That is the rule of law that is enforced in every federal circuit.  E.g., Seaboard Coast 

Line R.R. Co. v. Union Camp Corp., 613 F.2d 604, 607-608 (5th Cir. 1980) (and 

cases cited therein); Southwest Airlines Co. v. Texas Int’l Airlines, Inc., 546 F.2d 84, 

89-90 (5th Cir. 1977) (and cases cited therein); Hamilton v. Nakai, 453 F.2d 152, 

157 (9th Cir. 1971) (and cases cited therein); Sperry Rand Corp. v. Rothlein, 288 

F.2d 245 (2d Cir. 1961) (and cases cited therein); United States v. Michigan, 508 F. 

Supp. 480, 487-88 (W.D. Mich. 1980) (and cases cited therein).                

III. THE TENTH CIRCUIT SHOULD REJECT THE APPELLEES’ 
ATTEMPT TO FRAME THE LEGAL ISSUES IN TERMS OF 
MORALITY. 
 

The Tribe strongly objects to Judge Lawrence and Becker’s suggestion that 

there is a moral aspect to this case—i.e., that Becker and the State of Utah (through 
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Judge Lawrence) occupy the moral high ground and that the Ute Tribe occupies the 

moral low ground.  There simply is no basis in fact or law for Judge Lawrence’s 

offensive suggestions that the Ute Tribe (i) is seeking to avoid its lawful contract 

obligations, or that (ii) the State of Utah is vested with both the legal right and the 

moral authority to “referee” the Ute Tribe’s on-reservation employment 

relationships with its tribal employees.9  Nor is there any basis in fact or law for 

Becker’s hyperbolic suggestion that the outcome of this case will “impact the future 

of commercial contracting between Indian tribes and non-Indians throughout the 

United States.”10   

The undisputed facts of this case are crystal clear:  the contract between the 

Tribe and Mr. Becker is an employment contract, not a commercial contract.  Mr. 

Becker was hired to work in the tribe’s government, first as a land manager, and then 

under his Independent Contractor Agreement, as the director of the Tribe’s Energy 

and Minerals Department.  At the evidentiary hearing on 2/28/2018, the Tribe 

introduced into evidence Mr. Becker’s acknowledgement on 3/2/2004 that he was a 

tribal employee.  On that date, 3/2/2004—more than 59 weeks before the Tribal 

Business Committee approved and signed Becker’s written contract—Becker began 

                                                 
9 Lawrence Ans. Brief, 7 (stating that the federal district court’s ruling “honors the 
authority of all sovereigns”—i.e., the state of Utah—“by ensuring that there is 
responsibility associated with the exercise of [tribal] sovereign authority.”).       
10 Becker Ans. Brief, 2 (emphasis added).  
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work for the Tribe—without a written contract—and applied for a tribal driver’s 

license.  The application, signed by Becker, states in pertinent part: 

Lynn D. Becker, is a Tribal Employee working in the Department of 
Energy & Minerals, is authorized … to apply for a Tribal Drivers 
License Permit.11  
 

In his deposition Becker testified that the only reason why he was identified as a 

“contractor” instead of a tribal “employee” in his subsequent written contract was 

because of the Tribe’s then-existing regulations: 

I couldn’t be an employee of the tribe because no employee could 
make more than a [tribal] business committee member, and business 
committee members were paid at that time significantly less than 
$50,000.00 a year.12 
 

Yet, as the U. S. Internal Revenue Service later determined, the relationship between 

the Tribe and Mr. Becker was that of a tribal government and its governmental 

employee. 13   Moreover, Mr. Becker’s false narrative—his assertion that the 

outcome of this case will impact “the future of commercial contracting between 

                                                 
11 Aplt. App. XI, 2344-45. 
12 Reply Brief Addendum A.  While this excerpt from Becker’s deposition was not 
included in the record below, Mr. Becker suggests for the first time on appeal that 
his contract was a “commercial” contract.  Because Becker’s deposition testimony 
is relevant to subject-matter jurisdiction and because matters relating to subject-
matter jurisdiction can be raised at any point in proceedings, the Tribe asks the Tenth 
Circuit to take notice of Becker’s deposition testimony cited above and included in 
the addendum to the reply brief.      
13  Aplt. App. I, 25, ¶¶ 27-29, 51-57 (Tribe’s First Amended Complaint and 
attachments thereto). 
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Indian tribes and non-Indians throughout the United States”—was soundly refuted 

by Pilar Thomas, former Deputy Solicitor for Indian Affairs at the U. S. Department 

of Interior and former Deputy Director of the Office of Indian Energy Policy and 

Programs at the U. S. Department of Energy.  Ms. Thomas is one of the Tribe’s six 

expert witnesses in this case.  In a colloquy between Ms. Thomas and Mr. Becker’s 

attorney at the 2/28/2018 evidentiary hearing, the following exchange occurred: 

Becker’s Attorney:  Let’s suppose that the Tribe’s position here prevails and that 
in the future the Tribe wants to enter into commercial 
contracts.  What is your view as to the impact on the Tribe 
if it had to provide a warning, if it entered in a contract like 
Mr. Becker’s but at the bottom had a warning that says 
through this contract was drafted by our lawyers and it 
expressly warrants that the Tribe waives any requirement of 
tribal law stating that the tribal courts have exclusive 
original jurisdiction over all matters involving the Tribe, 
and though our contract says that the Tribe waives any 
requirement that any legal proceeding relating to the 
contract are to be brought in tribal court, and though our 
contract promises that the Tribe is waiving any requirement 
that you must exhaust all tribal remedies before you can sue 
in any other court we must disclose to you that those 
provisions are false? 

 
Ms. Thomas: I will answer from my practice perspective.  People do 

business with tribes all of the time.  Tribes enter into 
contracts with people all the time.  It is incumbent in my 
practice and in my expert opinion that when you do 
business with a tribe that you are aware of both the tribe’s 
law and federal law. 

 
 And to the extent that tribes have an inherent sovereign 

immunity right, it is incumbent [upon contractors] to 
understand when tribes have validly waived their 
immunity from suit or from taxation or from regulation or 
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from a particular court.  So it is a matter of law—and 
virtually black letter law—that tribes when they do not 
waive their immunity from suit cannot be hailed into any 
court for purposes of litigating disputes.  

 
 I don’t believe as a practice matter that such warnings are 

necessary given the multiple, multiple case law, given the 
access to tribal law, and given the wide range of contracts 
that tribes enter into every day, some of which waive 
immunity and some of which don’t.14   

 
Under Issues I and II, supra, the Tribe disposed of Judge Lawrence’s disturbing 

suggestion that the State of Utah has the legal right to referee the Tribe’s 

employment relationships with its tribal employees.  Next, the Tribe will dispose of 

Judge Lawrence’s baseless suggestion that the Ute Tribe is irresponsibly seeking to 

avoid a lawful contract obligation.  Judge Lawrence was of course circumspect in 

how he framed the assertion, but the import of his assertion is nonetheless 

unmistakable:  Judge Lawrence lauded the federal district court for “honoring” the 

State of Utah’s “authority” to “ensure that there is responsibility associated” with 

the Ute Tribe’s “exercise of sovereign authority” in contracts between the Tribe and 

its tribal employees inside the exterior boundaries of the Uintah and Ouray 

Reservation.15 

 

                                                 
14 Aplt. App. XI, 2505:10 – 2507:7. 
15 Lawrence Answer, 7, stating that “the District Court decision honors the authority 
of all sovereigns by ensuring that there is responsibility associated with the exercise 
of sovereign authority.”   
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IV. THE BECKER CONTRACT IS VOID AB INITIO AND THE 
LEGALITY OF THE CONTRACT IS DETERMINED BY TRIBAL 
AND FEDERAL LAW—NOT UTAH STATE LAW.   
 

The choice of law clause in the Becker contract provides that all disputes 

arising under the contract shall be governed by Utah law.16  However, from the 

outset of this dispute the Ute Tribe has interposed an antecedent challenge to the 

legality of the Becker contract under federal law and tribal law.  In fact, the Tenth 

Circuit has already rejected Becker’s argument that the contract’s severability clause 

can be invoked to legitimize the contract.  Becker v. Ute Indian Tribe of the Uintah 

and Ouray Reservation, 868 F.3d 1199, 1204-05 (10th Cir. 2017) (“We agree with 

Wells Fargo.”) (citing Wells Fargo Bank, Nat’l Ass’n v. Lake of the Torches Econ. 

Dev. Corp., 658 F.3d 684, 699–700 (7th Cir. 2011) (holding a contractual waiver of 

sovereign immunity to be invalid when the entire contract was void for lack of 

federal approval)); accord Smith v. McCullough, 270 U.S. 456, 463, 465 (1926) 

(when a contract with Indians requires federal approval, no portion of the 

unapproved contract is enforceable).  

Because the Tribe contends the Becker contract is illegal under tribal law and 

federal law—and because the Tribe’s challenge to the contract’s legality is a 

threshold legal issue—it is tribal law and federal law that determines the contract’s 

legality, not Utah state law, as Becker implausibly suggests.  Without citation to 

                                                 
16 Aplt. App. V, 861, art. 21. 
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any authority, Becker asks this Court to put the “cart before the horse”—to ignore 

the logical sequencing of legal issues and the Tribe’s antecedent challenges to (i) the 

legality of the contract, and (ii) the Tribal Business Committee’s legal capacity to 

enter into the contract. 17  Becker instead asks the Court to presume the legality of 

the contract in order to apply Utah state law to decide the Tribe’s threshold 

challenges to the contract’s legality.18  That approach is wholly untenable, not only 

as a matter of logic, but also under the Supreme Court’s holding in Oneida Indian 

Nation of New York v. Cty. of Oneida, 414 U.S. 661 (1974).  In Oneida, the Court 

rejected the argument that New York state law governed the Oneida Nation’s claim 

for damages resulting from the illegal conveyance of Oneida lands to the State of 

New York in 1795.  In holding state law inapplicable to the Oneidas Nation’s claim, 

the Supreme Court said, “we are of the view that the [Oneida] complaint asserted a 

current right to possession conferred by federal law, wholly independent of state 

law.”  Id. at 666.  The same is true here.  Like the claim in Oneida, the Ute Tribe’s 

claim that Becker’s contract is void ab initio likewise rests “on the not insubstantial 

claim that federal law now protects, and has continuously protected from the time of 

                                                 
17 Becker Answer Brief, 12.            
18 Id. at 14 (“Under Utah Law, the Alleged Illegality of the Agreement Would Not 
Render the Agreement Void Ab Initio but only Voidable.”). 
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the formation of the United States, possessory rights to [Indian property], wholly 

apart from the application of state law principles.”  Id. at 677.          

A.  The Law on Lack of Capacity and Illegal Contracts 

  “No one can be bound by contract who has not legal capacity to incur at 

least voidable contractual duties.”  Restatement (Second) of Contracts § 12 (Am. 

Law Inst. 1981).  The federal law restraints on contracts with Indians are so familiar 

they are discussed in Williston on Contracts, in a section on legal incapacity: 

The Indian tribes in the United States have limited contractual capacity 
and have been described as “wards” of the federal government.  The 
government, in turn, is declared to be the “guardian” of these Native 
Americans and “trustee of their property rights.” 
 

5 Williston on Contracts, § 11:12 (4th ed.).  

An illegal contract is defined as “a promise that is prohibited because the 

performance, formation, or object of the agreement is against the law.”  17A Am. 

Jur. 2d Contracts § 217 (1964).  “[A] contract to do a thing which cannot be 

performed without a violation of the law is void.”  Id.  “Any bargain is illegal if 

either the formation or the performance thereof is prohibited by constitution or 

statute.”  Restatement (First) of Contracts § 580 (Am. Law Inst. 1932).  

From the outset, the Tribe’s attorneys have argued that anyone literate in the 

English language would quickly apprehend the stringent limitations that confine the 

Tribal Business Committee’s legal authority under the Tribe’s constitution and its 

corporate charter.  The Tribal Business Committee has no independent legal 
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authority to enter into any “sale, disposition, lease or encumbrance of tribal lands, 

interest in tribal lands, or other tribal assets.”  The Tribal Business Committee may 

only “approve or veto” any such transaction if, and when, the transaction is first 

“authorized or executed by the Secretary of the Interior.”19  

Moreover, the foregoing limitation is a standard limitation that is included in 

the constitutions of most Indian tribes which, like the Ute Tribe, were organized 

under the 1934 Indian Reorganization Act (IRA), 25 U.S.C. §§ 5101 et seq.  That 

is clear from “On the Drafting of Tribal Constitutions”—the 2006 posthumous 

publication of Felix S. Cohen’s “Basic Memorandum on Drafting of Tribal 

Constitutions.”  Cohen submitted the Basic Memorandum to the Department of 

Interior in November 1934, together with a template constitution for Indian tribes, 

in order to assist nascent tribal governments in re-establishing governmental 

structures under the IRA.  The Ute Tribe included an excerpt from On the Drafting 

of Tribal Constitutions in the Tribe’s summary judgment exhibit appendix, Aplt. 

App. VII, 1404-08.   

Section 13 of Drafting of Tribal Constitutions deals with “Powers of Tribal 

Self-Government.”  Under Cohen’s template constitution, tribal governments are 

vested with only limited powers over tribal property and assets, that being the power  

                                                 
19 Aplt. App. V, 825, art. VI, § 1 of the Tribal Constitution.   
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[t]o approve or veto any sale, disposition, lease, or encumbrance of 
tribal lands, interests in lands or other tribal assets, which may be 
undertaken by the Department of the Interior or by Congress …. 

 
Aplt. App. VII, 1407.  The language adopted by the Ute Tribe under article VI, 

section 1(c) of its constitution contains the above-quoted limitation nearly verbatim.  

Aplt. App. V, 825.  In the Basic Memorandum, Felix Cohen explained the types of 

governmental actions that the foregoing constitutional language would both 

authorize and prohibit.  The above-cited language, Cohen said, is:   

… broad enough to cover all use of tribal lands, including the issuance 
of grazing permits, fishing and hunting permits, agricultural and mining 
leases, permits for prospecting, grants of rights of way, and assignments 
of tribal land to individual Indians.  It also includes all use of tribal 
moneys, whether used for administrative purposes, for the making of 
reimbursable loans, for per capita payments, or otherwise.  It will be 
seen, however, that this power, by itself, is only a veto power and 
does not give the tribe any authority to act without the approval of 
Congress or the Secretary of Interior.  (emphasis added) 

 
On the Drafting of Tribal Constitutions, p. 57.  Aplt. App. VII, 1407.  As 

underscored by one of the Tribe’s six expert witnesses, Professor Robert S. Miller:  

So here is [Felix S. Cohen] –the drafter of the constitutions, the IRA 
Constitutions.  Here is the drafter and the father of 1(c) [art. VI, section 
1(c) of the Ute Tribe’s Constitution].  And he said it was the Secretary 
of the Interior’s power and requirement to approve [Indian] contracts 
[relating to property interests]; doing that is absolute.  (emphasis 
added)  
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Aplt. App. VII, 1397:23 – 1400:13.  Further, article VI, section 1(f) of the Tribe’s 

constitution incorporates by reference the terms of the Tribe’s corporate charter.20  

And the restrictions imposed on the Business Committee’s powers by the corporate 

charter are even more stringent than the restrictions imposed by the Tribe’s 

constitution.21  For this reason, the Tribe’s attorneys have repeatedly emphasized 

that anyone literate in the English language would quickly conclude that the Tribal 

Business Committee exceeded its lawful authority and acted ultra vires in 

independently approving the Becker contract.  There simply is no way for the Becker 

contract to be legal under federal and tribal law.  Furthermore, the proposition that a 

constitutional body such as the Ute Indian Tribal Business Committee is confined to 

its delegated powers is a basic tenet of constitutional jurisprudence that was first 

articulated more than two hundred years ago in the landmark case of Marbury v. 

Madison: 

The powers of [a constitutional body] are defined and limited; and that 
those limits may not be mistaken or forgotten, the constitution is 
written.  To what purpose are powers limited, and to what purpose is 
the limitation committed to writing, if these limits may, at any time, be 
passed by those intended to be restrained?  The distinction between a 
government with limited and unlimited powers is abolished if those 
limits do not confine the persons on whom they are imposed, and if acts 
prohibited and acts allowed are of equal obligation.   

 

                                                 
20 Aplt. App. V, 826. 
21 Aplt. App. V, 838-839.   
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Marbury v. Madison, 5 U.S. (Cranch 1) 137, 176-77 (1803).  The same is true of 

federal corporate charters.  As explained so eloquently by the U.S. Supreme Court 

in another early case holding a contract to be void ab initio, in language and logic 

that is fully applicable here: 

[T]he charter of a corporation, read in the light of any general laws 
which are applicable, is the measure of its powers, and the enumeration 
of those powers implies the exclusion of all others not fairly incidental.  
All contracts made by a corporation beyond the scope of those powers 
are unlawful and void, and no action can be maintained upon them in 
the courts, and this upon three distinct grounds:  the obligation of 
everyone contracting with a corporation to take notice of the legal limits 
of its powers, the interest of the stockholders not to be subjected to risks 
which they have never undertaken, and above all, the interest of the 
public that the corporation shall not transcend the powers conferred 
upon it by law.   
 

Central Transp. Co. v. Pullman’s Car Co., 139 U.S. 24, 32 (1891).  Marbury and 

Central Transp. are directly on point and are dispositive of this appeal.  The tribal 

members who ratified the Ute Indian Constitution in 1936 and who then ratified the 

Ute Indian Corporate Charter in 1938 elected to impose stringent limitations on the 

Tribal Business Committee’s power to manage tribal property and tribal income.  

The tribal members did so by adopting provisions that expressly and unequivocally 

require contracts involving tribal assets to first be “authorized or executed” by the 

Secretary of the Interior or his designee.  The tribal members approved these 

express limitations on the Business Committee’s powers in order to protect tribal 

members from the devastating consequences of an improvident alienation of tribal 
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assets by their elected leaders.  It was incumbent upon Mr. Becker “to take notice” 

of these “legal limits” on the Business Committee’s powers.22  Central Transp. Co., 

139 U.S. at 32.   

It is also incumbent upon Judge Lawrence and the federal courts “to take 

notice” of these “legal limits” on the Business Committee’s powers and to afford 

those “legal limits” the force of law they command.  With the support of its tribal 

membership, the Ute Tribe’s current Business Committee has undertaken this 

litigation in order to enforce the “legal limits” on governmental and corporate power 

that are imposed by the Tribe’s constitution and corporate charter.  It is, therefore, 

highly untoward for Judge Lawrence to imply that the Ute Tribe is acting 

“irresponsibly” and is simply attempting to evade its lawful contract obligations.   

There is no “moral high ground” for the State of Utah to occupy in this case.  

Like the Ute Tribe, the State of Utah itself has invoked the right to avoid the 

enforcement of contracts that are unauthorized and, hence, illegal under state law:   

Any person doing business with the state [of Utah] by way of contract 
or otherwise must take notice of the limitations on the authority of the 
officers or agents of the state, since they may act only within the scope 
of their lawful powers. 
 

Campbell Bldg. Co. v. State R.R. Comm’n, 70 P.2d 857, 865 (Utah 1937) (denying 

                                                 
22 The Ute Indian Tribe’s Constitution and By-laws and its Law and Order Code are 
matters of public record, available on the internet at the website of the National 
Indian Law Library.  http://www.narf.org/nill/tribes/ute_uintah_ouray.html (last 
visited 7/30/2018).  
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recovery to a state contractor on grounds that a state officer’s verbal authorization 

of work was unauthorized and hence void).  Similarly, the federal government 

refuses to admit liability for contracts that are unauthorized.23  And the state of 

California in its state constitution “prohibits the legislature from authorizing the 

payment of a claim against the State under any agreement made without authority of 

law.”24  Similar prohibitions apply to nullify contracts with municipalities that are 

unauthorized.  Generally, “no recovery can be had on a contract which the 

municipality is not authorized to make, nor where it is void for any other reason, 

even though the city received the benefit of the work.”  13 McQuillin Mun. Corp. 

Unauthorized and void contracts, § 37:116 (3d ed.).  See also 3 Local Government 

Law, Restrictions on the power to contract—The ultra vires doctrine, § 22:4 (May 

2018 Update).  

 Therefore, there is nothing unprecedented or immoral in the Ute Tribe’s 

                                                 
23  E.g., Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380 (1947) (insurance policy 
issued in violation of federal law was void ab initio because the federal corporation 
lacked legal authority to issue the policy); The Floyd Acceptances, 74 U.S. (7 Wall.) 
666, 671, 681 (contract between Secretary of War and supply company was null and 
void because “the secretary was acting wholly beyond the scope of his authority” in 
making the contract); Duvall v. United States, 153 F.3d 727 (10th Cir. 1998) 
(unpublished) (dismissing a suit for breach of contract based on the “negligent 
misrepresentations made by government employees”).  
24 58 Cal. Jur. 3d, Unauthorized Contracts, § 62, citing Cal. Const. art. IV, § 17.   
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challenge to the legal efficacy of the Becker contract under federal and tribal law.25  

The Tenth Circuit should reject the appellees’ improper and unfounded insinuations 

to the contrary.26  

V. THE TENTH CIRCUIT SHOULD DIRECT THE DISTRICT 
COURT TO ENTER A PERMANENT INJUNCTION AGAINST 
THE STATE COURT SUIT. 
 

The Tenth Circuit should follow the example of the Eighth Circuit in Rosebud 

Sioux Tribe v. South Dakota, 900 F.2d 1164, 1174 (8th Cir. 1990).  In Rosebud, 

three Sioux tribes sued in federal court to enjoin the state of South Dakota from 

improperly exercising civil and criminal jurisdiction over Indians travelling on 

highways running through Indian lands in South Dakota.  Like Judge Waddoups in 

this case, the federal district court in Rosebud ruled in favor of the State and against 

the tribes.  On appeal, the Eighth Circuit reversed and vacated the lower court’s 

ruling, saying: 

The judgment of the district court is vacated and judgment in favor of 
the plaintiffs in accord with this opinion is to be entered.  (underscore 
added)  

                                                 
25 The Ute Tribe’s first responsibility is to its tribal membership and under the 
undisputed facts of this case, it would have been “irresponsible” for the Tribe not to 
have challenged the legality of the Becker contract.     
26 Parenthetically, as the Tribe noted in its opening brief—and as the Tenth Circuit 
ruled in Navajo—if the Tenth Circuit agrees that the State of Utah lacks subject-
matter jurisdiction over Becker’s state court suit, then there is no need for the Tenth 
Circuit to address the illegality of the Becker contract under federal and tribal law in 
this appeal. Tribe’s Opening Brief, 37-38; Navajo, slip op. 13 (“Because we decide 
the first issue in the Nation’s favor, we need not reach the question of Navajo law.”). 
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Id. at 1174.  In this case, the Tribe’s summary judgment motions seeking entry of a 

permanent injunction were amply supported by sworn statements attesting to the 

irreparable harm the Tribe is suffering because of the infringement to its tribal 

sovereignty occasioned by the Becker suit in state court.  Aplt. App. V, 984, 

Declaration of F. Bassett, ¶¶ 12-15. 

The “only measurable difference” between a preliminary injunction and a 

permanent injunction is that a preliminary injunction requires a showing of a 

substantial likelihood of success on the merits, whereas a permanent injunction 

requires a showing of actual success on the merits.  Prairie Band of Potawatomi 

Nation v. Wagnon, 476 F.3d 818, 822 (10th Cir. 2007).  Here, the Ute Tribe has 

indisputably demonstrated actual success on the merits.  Under no stretch of the 

lower court’s fanciful imagination—or the appellees’ strident arguments to the 

contrary—does the State of Utah have subject-matter jurisdiction to adjudicate the 

Becker suit in state court.  As in Rosebud, the Tenth Circuit should bring a merciful 

end to this costly litigation which, as of today—July 30, 2018—has been pending in 

the federal courts since June 13, 2016, a total of seven hundred and seventy-seven 

(777) days.      

CONCLUSION 

The Tribe asks the Tenth Circuit to vacate the lower court judgment and to 

direct the entry of an injunction that permanently enjoins the State of Utah, through 
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Judge Lawrence, from exercising adjudicatory jurisdiction over Mr. Becker’s state 

court suit against the Tribe, Becker v. Ute Indian Tribe, et al., case number 

140908394, Third Judicial District Court, Salt Lake County.  

Respectfully submitted this 30th day of July, 2018. 

    FREDERICKS PEEBLES & MORGAN LLP 
 
    By:   /s/ Frances C. Bassett      
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