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STATEMENT OF PRIOR OR RELATED APPEALS 

The following are prior or related appeals: (1) Becker v. Ute Indian Tribe, 

13-4172, 770 F.3d 944 (10th Cir. 2014);  (2) Ute Indian Tribe v. Lawrence, 875 

F.3d 539 (10th Cir. 2017); (3) Becker v. Ute Indian Tribe, 868 F.3d 1199 (10th Cir. 

2017); (4) Becker v. Ute Indian Tribe, 18-4019 (10th Cir. 2018); (5) Becker v. Ute 

Indian Tribe, 18-4030 (10th Cir. 2018); (6) Becker v. Ute Indian Tribe, 18-4072 

(10th Cir. 2018). The present appeal includes consolidated appeals 18-4030 and 

4072.  

STATEMENT OF JURISDICTION 

The Utah District Court has jurisdiction under 28 U.S.C. §§ 1331 and 1362. 

Ute Indian Tribe v. Lawrence, 875 F.3d 539 (10th Cir. 2017). 28 U.S.C. § 

1292(a)(1) gives this Court jurisdiction to review the district court’s denial of the 

Ute Tribe’s motions for preliminary injunction found in documents 54 and 52 and 

53. Judge Waddoups did not address the Ute Tribe’s motions for summary 

judgment in documents 52 and 53.  

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

Did the District Court abuse its discretion when it determined the Ute Tribe 

did not meet the criteria for a preliminary injunction? More specifically for 

purposes of this brief, did the District Court abuse its discretion when it determined 
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the Utah state court has jurisdiction because the State of Utah accepted subject-

matter jurisdiction and the Ute Tribe waived its sovereign immunity. 

STATEMENT OF THE CASE 
 

The Defendant/Appellee Judge Barry Lawrence presides over a state court 

contract action involving Lynn Becker and the Ute Indian Tribe (“Ute Tribe”). Mr. 

Becker and the Ute Tribe executed an Independent Contractor Agreement for 

certain services.1  The contract includes the following provisions:2 

Article 21. Governing Law and Forum. This Agreement and all 
disputes arising hereunder shall be subject to, governed by and 
construed in accordance with the laws of the State of Utah. All disputes 
arising under or relating to this Agreement shall be resolved in the United 
States District Court for the District of Utah. 

Article 23.  Limited Waiver of Sovereign Immunity; Submission 
to Jurisdiction. If any Legal Proceeding (definition follows) should 
arise between the Parties hereto, the Tribe agrees to a limited waiver 
of the defense of sovereign immunity, to the extent such defense may 
be available, in order that such legal proceeding be heard and decided 
in accordance with the terms of this Agreement.  For purposes of this 
Agreement, a “Legal Proceeding” means any judicial, administrative, 
or arbitration proceeding conducted pursuant to this Agreement and 
relating to the interpretation, breach, or enforcement of this 
Agreement….  The Tribe specifically surrenders its sovereign power 
to the limited extent necessary to permit the full determination of 
questions of fact and law and the award of appropriate remedies in 
any Legal Proceeding. 

The Parties hereto unequivocally submit to the jurisdiction of the 
following courts: (i) U.S. District Court for the District of Utah, and 
appellate courts therefrom, and (ii) if, and only if, such courts lack 

                                           
1 Agreement.  Appx Vol V, pp. 852 – 866.  
2 Agreement pp. 8-9.  Appx Vol V, pp. 861 - 862. 
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jurisdiction over such case, to any court of competent jurisdiction and 
associated appellate courts or courts with jurisdiction to review 
actions of such courts.  The court or courts so designated shall have, 
to the extent that Parties can so provide, original and exclusive 
jurisdiction, concerning all such Legal Proceedings, and the Tribe 
waives any requirement of Tribal law stating that the Tribal courts 
have exclusive original jurisdiction over all matters involving the 
Tribe and waives any requirement that such Legal Proceedings be 
brought in Tribal Court or that Tribal remedies be exhausted. 
 
Mr. Becker filed an action in federal court in 2013 alleging that the Ute 

Tribe had failed to comply with the contract. The federal court dismissed Mr. 

Becker’s action for lack of a federal question under Section 1331. The Tenth 

Circuit affirmed. The Court held that Mr. Becker’s complaint merely anticipated 

federal defenses but did not plead federal claims. It thus did not support Section 

1331 jurisdiction.3   

In December 2014, Mr. Becker filed his complaint in the Utah state court.  

The Utah court determined that it had jurisdiction based on the federal court’s 

determination that the federal courts did not have jurisdiction, and based on the 

contract language granting jurisdiction to other courts of competent jurisdiction.   

In June 2016, the Ute Tribe filed an action in the federal district court 

seeking to enjoin the state court from proceeding. Judge Robert J. Shelby 

dismissed the Ute Tribe’s complaint on August 16, 2016 for lack of Section 1331 

                                           
3 Becker v. Ute Indian Tribe, 770 F.3d 944 (10th Cir. 2014) 
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jurisdiction. Two days later, the Ute Tribe filed an action in Ute tribal court. In 

September 2016, Mr. Becker filed another federal court action to enjoin the tribal 

court action. The case was assigned to Judge Clark Waddoups. Judge Waddoups 

entered a preliminary injunction against the tribal court action. The Ute Tribe filed 

a third-party complaint against Judge Lawrence in that action. The facts and the 

issues are identical in the two pending federal court cases.   

The Tenth Circuit reversed and remanded Judge Shelby’s dismissal of the 

Ute Tribe’s first complaint. Judge Shelby then recused himself and Judge 

Waddoups is now assigned to both the remanded case and Mr. Becker’s case 

seeking an injunction of the tribal court action. After further orders from the Tenth 

Circuit, Judge Waddoups temporarily enjoined the state court action. Following an 

evidentiary hearing, and in a lengthy opinion, Judge Waddoups denied the Ute 

Tribe’s requests for a preliminary injunction against the state court action. The Ute 

Tribe appealed.  

STANDARD OF REVIEW 

“The Supreme Court has observed ‘that a preliminary injunction is an 

extraordinary and drastic remedy, one that should not be granted unless the 

movant, by a clear showing, carries the burden of persuasion.’” O Centro Espirita 

Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d 973, 976 (10th Cir. 2004) 

(quoting Mazurek v. Armstrong, 520 U.S. 968, 972 (1997). This Court “review[s] a 
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district court's decision to grant or deny injunctive relief for abuse of discretion.” 

Id. at 1000.    

SUMMARY OF THE ARGUMENT 

The Utah state court case involves a contract dispute between Mr. Lynn 

Becker and the Ute Tribe. The Ute Tribe has named Judge Lawrence in its lawsuits 

in order to have the federal courts enjoin the state court action. Judge Lawrence 

does not have a stake in the contract dispute and therefore will not make arguments 

about the contract specifics. Mr. Becker will defend the District Court’s decision 

on those issues. Judge Lawrence’s arguments will focus on the state court’s interest 

in its jurisdiction. This brief is therefore limited to the District Court’s discussion 

on the state’s subject matter jurisdiction and the Ute Tribe’s waiver of its 

immunity.  

The Ute Tribe repeatedly references the Ute Tribe v. Utah line of cases. But, 

as the District Court determined, those cases do not directly apply because they 

involved jurisdiction over criminal matters and, more importantly, this case is 

limited to whether the state court has jurisdiction in this case and only this case. As 

Judge Waddoups noted, “ ‘Long ago the Court departed from [the] view that the 

laws of [a State] can have no force within reservation boundaries.’ ” Docket 136 at 

9. (Quoting White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 142 (1980); 

Worcester v. Georgia, 31 U.S. 515, 561-63 (1832) (internal quotation marks 
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omitted) (second alteration in original)). This case will not impact the Ute Tribe’s 

authority as established in those cases. If this court chooses to visit the Ute Tribe 

line of cases, Judge Lawrence suggests that the Utah Attorney General’s Office be 

invited to participate as an amicus in order to defend the broader issues from those 

cases. 

The District Court analyzed the U.S. Code and determined that there are two 

conditions for a state court to adjudicate a civil case involving a tribal entity. The 

first condition is that the state must expressly accept jurisdiction over the types of 

civil cases at issue. In other words, the state must have subject matter jurisdiction 

over certain types of civil cases involving a tribal entity. The District Court 

determined that the State of Utah has, through the Utah Code, expressly accepted 

subject-matter jurisdiction over civil causes of action of this type. 

The second condition is that a tribe must consent to the state’s jurisdiction. 

In other words, the tribe must waive its sovereign immunity. The District Court 

determined that a tribe could waive its immunity to a class of case types, or a tribe 

could selectively waive its immunity in a specific case. If a tribe waives its 

immunity in general, the members of the tribe must vote in favor of the waiver. But 

if a tribe selectively waives immunity, a vote by tribal members is not necessary. 

The District Court determined that the Ute Tribe had selectively waived its 
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immunity through the contract between the Ute Tribe and Mr. Becker, and 

therefore additional approval was not necessary. 

The District Court’s decision is sound. The federal government expressly 

allows states to accept jurisdiction over civil causes of action involving tribal 

entities, and Utah has accepted such jurisdiction through express language in the 

Utah Code. The State’s jurisdiction is inert unless the tribe consents to the 

jurisdiction by waiving its immunity. The Ute Tribe waived its immunity in this 

case. Utah’s acceptance of subject matter jurisdiction, along with the Ute Tribe’s 

selective waiver of immunity in the contract between it and Mr. Becker gives the 

State authority to proceed. 

The District Court decision respects Ute Tribe sovereignty because it 

recognizes that the Ute Tribe controls whether it will subject itself to state court 

jurisdiction. The District Court decision respects the authority of the Ute Tribe to 

execute contracts as it determines appropriate. And at the same time, the District 

Court decision honors the authority of all sovereigns by ensuring that there is 

responsibility associated with the exercise of sovereign authority. 
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ARGUMENT 

1. The Ute Tribe has not made the required showing for a preliminary 
injunction. 
 

The Ute Tribe is not entitled to a preliminary injunction under Rule 65 of the 

Federal Rules of Civil Procedure because it has not established the four elements 

required for relief: “(1) a substantial likelihood of success on the merits; (2) 

irreparable injury… if the injunction does not issue; (3) the threatened injury to the 

movant outweighs any damage the injunction may cause the opposing party; and 

(4) issuance of the injunction would not be adverse to the public interest.” Kansas 

Judicial Watch v. Stout, 653 F.3d 1230, 1233 n. 2 (10th Cir. 2011). “Because a 

preliminary injunction is an extraordinary remedy, the right to relief must be clear 

and unequivocal.” Valley Cmty. Pres. Comm'n v. Mineta, 373 F.3d 1078, 1083-84 

(10th Cir. 2004). But see Flood v. ClearOne Commc'ns, Inc., 618 F.3d 1110, 1117 

n. 1 (10th Cir. 2010) (“Generally, where the three latter harm factors weigh in 

favor of the movant, the probability of success factor is relaxed, unless a 

preliminary injunction would alter the status quo.” (internal quotation marks 

omitted).); Beltronics USA, Inc. v. Midwest Inventory Distribution, LLC, 562 F.3d 

1067, 1070-71 (10th Cir. 2009) (“An injunction disrupts the status quo when it 

changes the last peaceable uncontested status existing between the parties before 

the dispute developed.” (internal quotation marks omitted)). The Ute Tribe would 
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not succeed on the merits because the facts and legal principles support state court 

jurisdiction.  

2. Judge Lawrence limits this response to state court authority. 

Because Judge Lawrence will ultimately adjudicate the dispute between Mr. 

Becker and the Ute Tribe, Judge Lawrence will not address all the arguments in the 

Ute Tribe’s brief. Judge Lawrence nevertheless joins in Mr. Becker’s arguments to 

the extent they support the right of the state court to adjudicate the contract dispute. 

Judge Lawrence will focus on Judge Waddoups’s thorough and detailed analysis 

and reasoning supporting state court jurisdiction. 

3. The District Court opinion speaks for itself. 

The District Court issued a very thorough and detailed opinion. There is 

little that could be added as argument in favor of the opinion, without being 

redundant. The opinion stands on its own. The Ute Tribe filed an extensive brief 

and yet the Ute Tribe does not directly address the District Court’s opinion. 

Instead, the Ute Tribe uses general attacks such as accusing Judge Waddoups of 

“twisting and bending and jerry-rigging,”4 and stating that Judge Waddoups 

“plainly does not understand the difference between sovereign immunity and 

                                           
4 Opposing brief p. 29. 
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subject-matter jurisdiction (or chose deliberately to ignore the distinction).”5 But 

these general attacks are without support. Judge Waddoups relied on plain 

language in statutes and caselaw and Judge Waddoups quite clearly addressed the 

distinctions between, and importance of, sovereign immunity and subject-matter 

jurisdiction. 

The Ute Tribe expresses astonishment that the District Court’s decision does 

not include the word “infringement.”6 The Ute Tribe cites Fisher v. District Court 

of Sixteenth Dist. Of Montana, 424 U.S. 382 (1976) for the proposition that an 

infringement analysis is required. The Fisher court stated: 

In litigation between Indians and non-Indians arising out of conduct 
on an Indian reservation, resolution of conflicts between the 
jurisdiction of state and tribal court has depended, absent a governing 
Act of Congress, on “whether the State action infringed on the right of 
reservation Indians to make their own laws and to be ruled by them.”  

 
Id. at 386. (quoting Willams v. Lee 358 U.S. 217 (1959)) The language suggests 

that if an act of Congress grants jurisdiction, a detailed infringement analysis is not 

required. The District Court determined that an act of Congress grants the State of 

Utah jurisdiction over this particular dispute, and, by implication, resolution of this 

particular contract dispute does not infringe on the Ute Tribe’s rights to make laws 

and be governed by them, particularly considering that the act of Congress 

                                           
5 Opposing brief p. 30. 
6 Opposing brief p. 23. 
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conditions state jurisdiction on the tribe’s consent.  But it is also evident the 

District Court carefully considered the rights of the Ute Tribe and whether the state 

court case infringes on the Ute Tribe’s authority. The issue here is whether the Ute 

Tribe selectively waived immunity in this case and only this case. The case does 

not impact the Tribe’s general authority to make laws and be governed by them. 

The Ute Tribe also alleges that the District Court rewrote federal and state 

statutes in reaching a decision.7 The Ute Tribe then supplies exact language for the 

supposed rewrites, despite the District Court never suggesting that such language 

should be read into the statutes. The District Court relied on the plain language in 

the statutes and the Ute Tribe has not directly addressed that language and why the 

Ute Tribe believes the language does not support the District Court’s conclusions.  

4. The District Court appropriately recognized that subject-matter 
jurisdiction exists and immunity was waived.  
 
a. Utah accepted subject-matter jurisdiction over these case types. 

 
The District Court directly addressed subject-matter jurisdiction and 

sovereign immunity, stating that they are separate but two sides of the same coin.8 

Subject matter jurisdiction is derived from a state accepting jurisdiction from the 

                                           
7 Opposing brief pp. 30-34. 
8 Docket 136 at 20. 
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federal government. And sovereign immunity is tied to a tribe’s consent to the 

state’s jurisdiction.  

The District Court began its statutory analysis by reviewing 25 U.S.C. 

§1322(a) which states:  

 The consent of the United States is hereby given to any State 
not having jurisdiction over civil causes of actions between 
Indians or to which Indians are parties which arise in the areas 
of Indian country situated within such State to assume, with the 
consent of the tribe occupying the particular Indian country or 
part thereof which would be affected by such assumption, such 
measure of jurisdiction over any or all such civil causes of 
action arising within such Indian country or any part thereof as 
may be determined by such State to the same extent that such 
State has jurisdiction over other civil causes of action, and those 
civil laws of such State that are of general application to private 
persons or private property shall have the same force and effect 
within such Indian country or part thereof as they have 
elsewhere within that State.  

Through the plain language of the statute, the federal government consents to states 

exercising subject-matter jurisdiction over “any or all” civil causes of action when 

Indians are parties, subject to the tribe’s consent. The language of the statute is 

unambiguous and provides for a state to adjudicate disputes involving an Indian 

party when those two conditions are met - the state accepts the federal 

government’s offer of jurisdiction and the tribe consents to jurisdiction.  
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Utah has accepted jurisdiction over these types of civil matters under Utah 

Code § 9-9-201, which states that the “State of Utah hereby obligates and binds 

itself to assume criminal and civil jurisdiction over Indians and Indian territory, 

country, and lands . . . with the consent of the United States given by the Act of 

Congress in April 11, 1968, 82 Stat.78-80 (Public Law 284, 90th Congress), to the 

extent authorized by that act and this chapter.” The language of the statute is again 

plain. Utah has accepted the federal government’s offer of subject matter 

jurisdiction over civil causes of action in Indian country in accordance with 25 

U.S.C. § 1322(a). But, as already noted, this is only one side of the coin. A tribe 

must waive its immunity as a sovereign in order for the state to exercise its 

jurisdiction in any particular case. 

b. A tribe may selectively waive its immunity. 

The District Court recognized that there are two general ways in which a 

tribe could consent to a state’s jurisdiction.9 The first would be for a tribe to 

“globally” cede jurisdiction over all actions of a particular type.10 And the second 

would be for the tribe to “selectively” consent over a specific cause of action.11 In 

other words, relevant to this case, the Ute Tribe could consent to the State 

                                           
9 Document 136 at 18. 
10 Id. 
11 Id. 
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assuming jurisdiction over all contract causes of action involving Ute Tribe entities 

and non-Indians. Or the Ute Tribe could consent to State court jurisdiction over a 

specific agreement between a Ute Tribe entity and a non-Indian.  

The District Court recognized that 25 U.S.C. §1326 contains another 

condition for jurisdiction in certain circumstances. The section states that 

jurisdiction over certain civil causes of action “shall be applicable in Indian 

country only where the enrolled Indians in the affected Indian country accept such 

jurisdiction by a majority vote of the adult Indians voting at a special election held 

for that purpose.”12 The District Court determined, however, that this section does 

not apply when a tribe selectively consents to jurisdiction. In other words, Ute 

Tribe members would need to agree before the Ute Tribe could, for example, 

consent to state court jurisdiction in all cases involving contracts between Ute 

Tribe entities and non-Indians. But Ute Tribe members do not give approval when 

the Ute Tribe consents to state court jurisdiction over a specific contract between a 

Ute Tribe entity and a non-member.  

The District Court determined that the U.S. Supreme Court in Kennerly v 

District Court of Ninth Judicial District, 400 U.S. 423 (1971) recognized the right 

of a tribe to selectively waive immunity, and to selectively consent to a state 

                                           
12 Document 136 at 15. 
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exercising the subject matter jurisdiction the state had accepted from the federal 

government.13 The issue in Kennerly was “the procedures by which ‘tribal consent’ 

must be manifested under [25 U.S.C. §1326].”14 The majority rejected the idea that 

“Indians must now choose between exclusive tribal court jurisdiction on the one 

hand and permanent, irrevocable state jurisdiction on the other.”15 The Court 

rejected the suggestion that Congress had intended “to exclude selective tribal 

consent to state exercise of jurisdiction.”16  

A tribe can selectively waive immunity without the need to follow the 

procedures in 25 U.S.C. §1326. The conclusion makes sense from a practical 

standpoint. When a tribe globally cedes jurisdiction it is acting as a ruling 

sovereign and therefore the tribe members should have input. But when a tribe 

selectively consents to jurisdiction it is acting as a negotiator and party, and not a 

ruling sovereign, and member input is not needed or even feasible. A tribe would 

need to hold a special election on every negotiation in which a selective waiver of 

immunity is considered, which would be a tremendous burden on tribes and their 

members.  

                                           
13 Id.at 18. 
14 Kennerly, 430 U. S. at 429. 
15 Id. at 430. 
16 Id. at 430, n. 6.  

Appellate Case: 18-4013     Document: 010110021345     Date Filed: 07/11/2018     Page: 20     



16 
 

Judge Waddoups found additional support for this conclusion in C&L 

Enterprises v. Citizen Band Potawatomi Indian Tribe, 532 U.S. 411 (2001). The 

U.S. Supreme Court determined that a state court could exercise jurisdiction over a 

contract in which there was a sufficiently clear waiver of sovereign immunity. The 

parties in C&L Enterprises had executed a contract in which the tribe agreed to be 

bound by the American Arbitration Rules for construction industry disputes. Id. at 

419. The court determined that this contract provision was sufficient to grant the 

state jurisdiction over the dispute because those rules vested jurisdiction in “any 

court of competence jurisdiction of this state.”  Id. The tribe had thus selectively 

waived its immunity. As the District Court stated, “C&L thus means that not only 

can the tribes selectively consent to state jurisdiction as Kennerly suggested, but 

also that states can selectively consent to the federal government’s subject matter 

over tribes or tribal parties on that subject.”17 

Similarly, in Kiowa Tribe of Oklahoma v. Manufacturing Technologies, Inc., 

523 U.S. 505, 509, the U. S. Supreme Court held that otherwise immune Indian 

tribes and entities can be made parties to state court litigation “where Congress has 

authorized the suit [under PL 280] or the tribe has waived its immunity.”  

 

                                           
17 Document 136 at 21. 
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c. The Ute Tribe waived its immunity. 

The language in the contract is unambiguous. The language is even more 

clear than the language at issue in C&L Enterprises. Article 21 of the contract 

states that the contract is to be governed by Utah law. Article 23 states that the Ute 

Tribe “agrees to a limited waiver of the defense of sovereign immunity.” The 

Article further states that the parties submit to the jurisdiction of “any court of 

competent jurisdiction” if the U.S. District Court does not have jurisdiction.18 

Additionally, the Article states that the Ute Tribe “waives any requirement that 

such Legal Proceedings be brought in Tribal Court or that Tribal remedies be 

exhausted.” As noted earlier, Judge Lawrence will defer to the parties who have a 

stake in the contract on the arguments about whether certain steps were required to 

ensure enforceability of those provisions. But from Judge Lawrence’s perspective, 

the State court’s subject-matter jurisdiction and the Ute Tribe’s waiver of 

immunity could not be more clear.  

5. The District Court decision honors Ute Tribe sovereignty. 

The District Court decision is sound. The District Court’s decision 

recognizes the different rights and roles of sovereigns. The District Court’s 

decision in fact honors the sovereign rights of the Ute Tribe because it recognizes 
                                           
18As noted earlier, the federal courts determined in Becker v. Ute Indian Tribe, 770 
F.3d 94 (10th Cir. 2014) that they did not have jurisdiction. 
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that, even though a state may have accepted jurisdiction over civil causes of action, 

the Ute Tribe must consent to that jurisdiction. And it recognizes the sovereignty 

of the Ute Tribe by determining that not only may the Ute Tribe keep or cede 

jurisdiction on a general basis, it may keep or cede jurisdiction on a selected basis. 

The District Court honors the free-will of the Ute Tribe to execute contracts as it 

sees fit. And the District Court’s decision honors the rights of all sovereigns by 

ensuring that sovereigns are responsible and accountable for those exercises of 

free-will. 

CONCLUSION 

The District Court’s decision acknowledges the different rights and roles of 

a sovereign. A state as a sovereign entity can accept subject-matter jurisdiction 

over certain case types or cases. A tribe as a governing sovereign may globally 

consent to jurisdiction when the majority of voting members agree. But when the 

tribe is acting in a sovereign role as a negotiating and litigating party, the tribe can 

waive immunity without the need for a special election. Judge Waddoups clearly 

and carefully discussed the requirements of subject-matter jurisdiction and the 

requirements of a sovereign immunity waiver. Appellee Judge Barry Lawrence 

respectfully requests that this Court affirm the judgment of the district court. 
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Dated this 11th day of July, 2018. 

 

/s/ Brent M. Johnson 
         Brent M. Johnson  
         Legal Secretary to Brent M. Johnson 
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ORAL ARGUMENT 

Pursuant to Fed. R. App. P. 24, Judge Lawrence requests oral argument. 

Date: July 11, 2018 
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