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Background:  Indian tribe requested that
Federal Energy Regulatory Commission
(FERC) impose conditions on annual li-
censes given to power company that oper-
ated Klamath Hydroelectric Project so as
to preserve Klamath River’s trout fishery.
FERC declined to do so, 2008 WL 4962542
and 2009 WL 725027. Tribe petitioned for
judicial review.
Holdings:  The Court of Appeals, Kava-
naugh, Circuit Judge, held that:
(1) FERC applied ‘‘unanticipated, serious

impacts’’ standard;
(2) FERC reasonably applied ‘‘unantic-

ipated, serious impacts’’ standard;
(3) adoption of ‘‘unanticipated, serious im-

pacts’’ standard was consistent with
regulation; and

(4) substantial evidence supported decision
by FERC.

Petition denied.

1. Electricity O8.6
Federal Energy Regulatory Com-

mission (FERC) applied ‘‘unanticipated,
serious impacts’’ standard, rather than
‘‘irreversible environmental damage,’’ to
request by Indian tribe for imposition of
conditions on annual licenses given to
power company that operated Klamath
Hydroelectric Project so as to preserve
Klamath River’s trout fishery by ex-
plaining that it would impose interim

conditions on hydroelectric project if
project was having ‘‘unanticipated, seri-
ous impacts’’ on fishery resources, al-
though FERC had suggested that find-
ing of irreversible environmental damage
would be sufficient to justify interim
conditions.

2. Electricity O8.6
Federal Energy Regulatory Commis-

sion (FERC) reasonably applied ‘‘unantic-
ipated, serious impacts’’ standard to re-
quest by Indian tribe for imposition of
conditions on annual licenses given to pow-
er company that operated Klamath Hydro-
electric Project so as to preserve Klamath
River’s trout fishery, since FERC had ap-
plied that standard in deciding whether to
reopen existing licenses and Commission’s
analysis adhered to its statutory obligation
to issue annual licenses ‘‘under the terms
and conditions of the existing license.’’
Federal Power Act, § 15(a)(1), 16 U.S.C.A.
§ 808(a)(1).

3. Electricity O8.6
Adoption of ‘‘unanticipated, serious

impacts’’ standard by Federal Energy
Regulatory Commission (FERC), to guide
its interim conditions analysis of request
by Indian tribe for imposition of conditions
on annual licenses given to power company
that operated Klamath Hydroelectric Pro-
ject so as to preserve Klamath River’s
trout fishery, was consistent with regula-
tion providing that ‘‘Commission may in-
corporate additional or revised interim
conditions if necessary and practical to
limit adverse impacts on the environment,’’
since that broadly worded regulation
granted FERC considerable discretion in
deciding when to condition annual licenses.
18 C.F.R. § 16.18(d).

4. Administrative Law and Procedure
O389

Agencies have authority to establish
legal standards by general rule or by indi-
vidual, ad hoc litigation.
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5. Electricity O8.6
On request by Indian tribe for imposi-

tion of conditions on annual licenses given
to power company that operated Klamath
Hydroelectric Project so as to preserve
Klamath River’s trout fishery, substantial
evidence supported decision by Federal
Energy Regulatory Commission (FERC),
that Klamath River’s trout fishery was
‘‘thriving’’ despite having sustained ‘‘some
adverse effects,’’ and thus Klamath Hydro-
electric Project was not causing ‘‘unantic-
ipated, serious impacts’’; although there
was evidence on both sides of issue, FERC
acknowledged conflicting evidence and
weighed testimony of dueling experts.

On Petition for Review of Orders of the
Federal Energy Regulatory Commission.

Thane D. Somerville argued the cause
for petitioner.  With him on the briefs was
Thomas P. Schlosser.

Samuel Soopper, Attorney, Federal En-
ergy Regulatory Commission, argued the
cause for respondent.  With him on the
brief were Thomas R. Sheets, General
Counsel, and Robert H. Solomon, Solicitor.

Michael A. Swiger argued the cause for
intervenor PacifiCorp.  With him on the
brief was Sam Kalen.

Before:  HENDERSON, BROWN, and
KAVANAUGH, Circuit Judges.

Opinion for the Court filed by Circuit
Judge KAVANAUGH.

KAVANAUGH, Circuit Judge:

One of the modern U.S. government’s
major regulatory tasks is to reconcile com-
peting demands on the Nation’s natural
resources.  This case involves one small
episode in that larger story.  The dispute
concerns water resources in the Pacific
Northwest, where a hydroelectric plant
provides power to some citizens but inter-
feres with the food needs and recreational
desires of others.

The Klamath Hydroelectric Project is
located on the Klamath River in Oregon
and California.  The Project serves as a
source of electricity for customers in a six-
state area of the Pacific Northwest.  From
1956 to 2006, a power company known as
PacifiCorp operated the Klamath Hydro-
electric Project pursuant to a 50–year li-
cense granted by the Federal Energy Reg-
ulatory Commission.  Since the original
license expired in 2006, PacifiCorp has op-
erated the Project under successive annual
licenses granted by FERC.

The Hoopa Valley Tribe of American
Indians holds fishing rights in the Klamath
River and subsists in part on the River’s
trout.  In 2007, the Tribe requested that
FERC impose conditions on PacifiCorp’s
annual licenses so as to preserve the Kla-
math River’s trout fishery.  FERC de-
clined to do so.  In this Court, the Tribe
has challenged FERC’s refusal as contrary
to the Commission’s regulations and prece-
dents, and as unsupported by substantial
evidence.  We disagree and therefore deny
the Tribe’s petition.

I

The Klamath Hydroelectric Project con-
sists of dams, reservoirs, and powerhouses
along the Klamath River and one of its
tributaries in Oregon and California.
Since 1956, PacifiCorp has operated the
Project pursuant to licenses granted by
FERC—specifically, a 50–year license that
expired in 2006 and annual licenses since
then.

The Hoopa Valley Reservation is located
in the Klamath River Basin, and the Kla-
math River flows through the Tribe’s
lands.  Tribe members fish in the Klamath
River, and the Tribe subsists in part on
the River’s trout.

Seeking to protect the River’s trout fish-
ery, the Tribe petitioned FERC to include
new ramping rate and minimum flow re-
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quirements in PacifiCorp’s annual licenses.
(The ramping rate is the rate at which
water levels rise or fall in the river due to
project operations.)  FERC decided that
such interim conditions were not necessary
and denied the Tribe’s request.  See Paci-
fiCorp, Order Denying Motion for Interim
License Conditions, 125 FERC ¶ 61,196
(2008).  The Commission found that the
trout fishery was sustaining ‘‘certain ad-
verse effects’’ from the Project but was
‘‘nevertheless thriving,’’ and FERC con-
cluded that the Project posed no risk of
‘‘irreversible environmental damage.’’  Id.
¶¶ 13, 16.

The Tribe filed a petition for rehearing.
In its denial of that petition, FERC ex-
plained that, absent the prospect of irre-
versible environmental harm from the li-
censed project, it examines ‘‘a request to
impose interim conditions under the terms
of the license essentially in the same man-
ner as if [it] were being asked to reopen
the license.’’  PacifiCorp, Order Denying
Rehearing, 126 FERC ¶ 61,236, at ¶ 12
(2009).  Under that standard, the Commis-
sion will impose conditions ‘‘[i]f, with the
passage of time, a project is found to have
unanticipated, serious impacts on TTT fish-
ery resources.’’  Id. ¶ 14;  Ohio Power Co.,
Order Denying Requests for Rehearing, 71
FERC ¶ 61,092, at 61,314 n. 43 (1995).
Applying that ‘‘unanticipated, serious im-
pacts’’ standard, FERC concluded that
there were no such impacts here and that
interim conditions were not necessary for
the Klamath Project.

The Tribe now seeks review of FERC’s
decision.

II

The Tribe raises three alternative chal-
lenges to FERC’s decision.

[1] First, the Tribe contends that
FERC’s decision declining to impose in-
terim conditions was ‘‘standardless.’’  The
Tribe is incorrect.  The Commission ex-

plained that it would impose interim con-
ditions on a hydroelectric project if the
project was having ‘‘unanticipated, serious
impacts’’ on fishery resources.  Pacifi-
Corp, Order Denying Rehearing, 126
FERC ¶ 61,236, at ¶ 14 (2009).  The Com-
mission in turn applied that standard:
‘‘Because the project is not having an un-
anticipated, serious impact on the trout
fishery, it was an appropriate exercise of
our discretion to deny the Tribe’s re-
questTTTT’’  Id. Contrary to the Tribe’s
argument, the Commission quite plainly
articulated and applied a standard in re-
jecting the Tribe’s claims.

Second, the Tribe claims that FERC
required ‘‘irreversible environmental dam-
age’’ as a prerequisite to imposing inter-
im conditions on the Klamath Project.
According to the Tribe, such a require-
ment is too stringent.  But the premise
of the Tribe’s argument is wrong:  The
Commission did not require ‘‘irreversible
environmental damage’’ as a prerequisite
to imposing interim conditions on an an-
nual license.  To be sure, the Commis-
sion’s initial order noted that the Kla-
math Project was not causing irreversible
environmental damage.  See PacifiCorp,
Order Denying Motion for Interim Li-
cense Conditions, 125 FERC ¶ 61,196, at
¶ 13 (2008).  But in doing so, FERC was
merely suggesting that a finding of irre-
versible environmental damage would be
sufficient to justify interim conditions to
protect the trout fishery.  FERC never
said that a finding of irreversible environ-
mental damage was necessary to justify
interim conditions here.  In any event, to
the extent there was any ambiguity in
the initial order, the Commission’s re-
hearing order cleared it up.  There, the
Commission stated explicitly that it could
impose interim conditions even ‘‘absent a
showing of irreversible environmental
damage.’’  126 FERC ¶ 61,236, at ¶ 9;
see also id. ¶ 10.
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[2] Third, the Tribe alternatively ar-
gues that the ‘‘unanticipated, serious im-
pacts’’ standard adopted by the Commis-
sion in the rehearing order is inconsistent
with FERC’s precedents and regulations.
We disagree.  The Commission has long
applied the ‘‘unanticipated, serious im-
pacts’’ standard in deciding whether to
reopen an existing license.  See Ohio Pow-
er Co., Order Denying Requests for Re-
hearing, 71 FERC ¶ 61,092, at 61,314 n. 43
(1995).  FERC decided to also employ that
standard here because, the Commission
explained, it examines ‘‘a request to im-
pose interim conditions under the terms of
the license essentially in the same manner
as if [it] were being asked to reopen the
license.’’  126 FERC ¶ 61,236, at ¶ 12.
The Commission’s analysis adheres to its
statutory obligation to issue annual licens-
es ‘‘under the terms and conditions of the
existing license.’’  16 U.S.C. § 808(a)(1).
That statutory provision was designed to
‘‘preserv[e] the status quo at the expira-
tion of a long-term license.’’  Lac Courte
Oreilles Band of Lake Superior Chippewa
Indians v. Fed. Power Comm’n, 510 F.2d
198, 206 (D.C.Cir.1975).  FERC preserves
the status quo in this context by treating
annual licenses and long-term licenses
alike.  Applying the same standard in both
contexts as FERC did here is, therefore,
an entirely sensible way to fulfill the Com-
mission’s statutory obligation.

[3] Contrary to the Tribe’s claim,
moreover, the ‘‘unanticipated, serious im-
pacts’’ test is consistent with 18 C.F.R.

§ 16.18(d).  By its terms, § 16.18(d) pro-
vides only that ‘‘the Commission may in-
corporate additional or revised interim
conditions if necessary and practical to
limit adverse impacts on the environment.’’
As the Commission has correctly ex-
plained, that broadly worded regulation
grants FERC considerable discretion in
deciding when to condition annual licenses.
126 FERC ¶ 61,236, at ¶ 17;  see also
Wash. Water Power Co. v. FERC, 201 F.3d
497, 502 (D.C.Cir.2000) (agency interpreta-
tion of its own regulation prevails ‘‘unless
it is plainly erroneous or inconsistent with
the regulation’’) (citation omitted).  The
Commission has exercised its discretion
under § 16.18(d) by adopting the ‘‘unantic-
ipated, serious impacts’’ standard to guide
its interim conditions analysis.  We find
FERC’s decision consistent with the regu-
lation.1

[4] Finally, the Tribe suggests that
FERC has never before applied the ‘‘un-
anticipated, serious impacts’’ test in an in-
terim conditions case.  That is true, but
there have not been many cases with cir-
cumstances like those present here.  The
Commission may articulate and apply the
standard now.  Agencies have authority to
establish legal standards ‘‘by general rule
or by individual, ad hoc litigation.’’  SEC
v. Chenery Corp., 332 U.S. 194, 203, 67
S.Ct. 1575, 91 L.Ed. 1995 (1947).  That is
all FERC has done here, and we find its
decision reasonable and reasonably ex-
plained.

1. In this context, the ‘‘unanticipated’’ prong
of the test does not meaningfully restrain the
Commission from imposing interim condi-
tions.  Because hydroelectric power licenses
can last for as long as 50 years, environmen-
tal impacts on fishery resources that are iden-
tified after the license period has ended al-
most certainly will have been ‘‘unanticipated’’
at the time of the original licensing.  As a
result, FERC’s analysis in deciding whether to
impose interim conditions usually will boil

down to its assessment of whether the im-
pacts on fishery resources are sufficiently
‘‘serious’’ to justify interim conditions.  One
situation that qualifies as ‘‘serious’’ under this
standard occurs when the project is causing
‘‘irreversible environmental damage.’’  Cf.
Platte River Whooping Crane Critical Habitat
Maintenance Trust v. FERC, 962 F.2d 27
(D.C.Cir.1992);  Platte River Whooping Crane
Critical Habitat Maintenance Trust v. FERC,
876 F.2d 109 (D.C.Cir.1989).
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III

[5] The Tribe further suggests that
FERC’s decision—namely, that the Pro-
ject was not causing ‘‘unanticipated, seri-
ous impacts’’—lacked sufficient factual
support in the record.  We disagree.

Based on evidence from a separate De-
partment of the Interior hearing and from
FERC’s own Environmental Impact State-
ment, the Commission concluded that the
Klamath River trout fishery had sustained
‘‘some adverse effects’’ but was neverthe-
less ‘‘thriving.’’  PacifiCorp, Order Deny-
ing Motion for Interim License Conditions,
125 FERC ¶ 61,196, at ¶ 16 (2008).  The
Tribe questions that conclusion, arguing
that FERC cites unreliable data (based on
catch rates) and has chosen the wrong side
in a battle of experts.

This controversy presents ‘‘a classic ex-
ample of a factual dispute the resolution of
which implicates substantial agency exper-
tise.’’  Marsh v. Or. Natural Res. Council,
490 U.S. 360, 376, 109 S.Ct. 1851, 104
L.Ed.2d 377 (1989).  FERC acknowledged
conflicting evidence and weighed the testi-
mony of dueling experts.  There was evi-
dence on both sides;  we thus have no basis
to overturn the Commission’s resolution of
this debate.  The Commission’s conclusion
is based on substantial evidence.  Cf. Wis.
Valley Improvement Co. v. FERC, 236
F.3d 738, 746–47 (D.C.Cir.2001).

* * *

We deny the Hoopa Valley Tribe’s peti-
tion for review.

So ordered.

,
  

In re INTERBANK FUNDING CORP.
SECURITIES LITIGATION,

Monica Belizan, and All Others
Similarly Situated, et al.,

Appellants
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Radin Glass & Co, LLP, Appellee.

No. 09–7167.
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Argued Sept. 24, 2010.

Decided Dec. 28, 2010.

Background:  Buyers of debt securities
filed multiple suits against investment
fund company’s majority owner, one
fund’s independent auditor, and securities
seller, alleging securities fraud. After ac-
tions were consolidated, the United States
District Court for the District of Colum-
bia, John D. Bates, J., 329 F.Supp.2d 84,
denied buyers’ oral motion to amend com-
plaint and dismissed complaint with preju-
dice. Buyers appealed. The Court of Ap-
peals for the District of Columbia Circuit,
434 F.3d 579, vacated and remanded with
instructions. The District Court, Bates, J.,
432 F.Supp.2d 51, again dismissed com-
plaint with prejudice, and buyers again
appealed. The Court of Appeals, Ginsburg,
Chief Judge, 495 F.3d 686, vacated and
remanded with instructions. On remand,
the District Court, Bates, J., 668
F.Supp.2d 44, denied buyers’ motion to
amend the complaint and again dismissed
with prejudice. Buyers appealed.

Holding:  The Court of Appeals, Edwards,
Senior Circuit Judge, held that auditor’s
alleged failure to disclose that investment
fund company operated as a Ponzi scheme
did not amount to an omission.

Affirmed.

1. Federal Civil Procedure O851
A district court has discretion to deny

a motion to amend on grounds of futility


