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The Honorable Robert S. Lasnik 

 
IN THE UNITED STATES DISTRICT COURT  

FOR WESTERN DISTRICT OF WASHINGTON 
AT SEATTLE  

 
RAJU A.T. DAHLSTROM,  
 

Plaintiff, 
 

v. 
 
UNITED STATES OF AMERICA, et al.,  
 

Defendants. 

NO. 16-CV-01874-RSL 
 

RESPONSE TO DEFENDANT UNITED STATES 
OF AMERICA’S MOTION TO DISMISS 

PLAINTIFF’S SECOND AMENDED 
COMPLAINT PURSUANT TO FED. R. CIV. P. 

12(b)(1) AND 12(b)(6) 
 

Noted for Consideration on: 
Friday, May 4, 2018 

 
ORAL ARGUMENT REQUESTED1

I. INTRODUCTION 

A. Plaintiff’s Second Amendment Complaint (“SAC”): 

                                                 
1 The Ninth Circuit has established five factors to consider in deciding whether to invoke the "extraordinary" remedy of 

mandamus. Perry v. Schwarzenegger, 591 F.3d1147, 1156 (9th Cir. 2010). Those factors require the appellate court to consider 
whether (I) the party seeking the writ has "no other adequate means, such as direct appeal, to attain the relief he or she desires"; (2) 
the petitioner "will be damaged or prejudiced in a way not correctable on appeal" if the writ does not issue; (3) the district comt's 
order is "clearly erroneous as a matter of law"; (4) the district comt's order is an "oft-repeated error" or "manifests a persistent 
disregard of the federal rules"; and (5) the district comt's order "raises new and impo1tant problems, or issues of law of first 
impression." Bauman v. United States District Court, 557 F.2d 650, 654-55 (9th Cir. 1977). See, Lewis v. Clarke, 137 S.Ct. 1285 (2017), 
the most recent United State Supreme Court case to address tribal sovereign immunity, the Court held that “[i]n a suit brought 
against a tribal employee in his individual capacity, the employee… is the real party in interest and the tribe’s sovereign immunity is 
not implicated.” 137 S.Ct. at 1288. The district court has jurisdiction under 28 U.S.C. § 1331 and has not entered final judgment in 
this instant action against Defendants United States of America, et al., who is substituting as defendant, pursuant to the Federal Tort 
Claims Act (“FTCA”), on behalf of the Sauk-Suiattle Indian Tribe (“SSIT”). SSIT is listed as one of the approximately 567 federally 
recognized Indian Tribes. (See, Federal Register / Vol. 83, No. 20 / Tuesday, January 30, 2018 / Notices 4238). Accessible at: 
Government Publishing House, at https://www.gpo.gov/fdsys/pkg/FR-2018-01-30/pdf/2018-01907.pdf.). The claims and proposed 
remedy in this action will have similar effect on all Indian tribes. Although Plaintiff Raju A.T. Dahlstrom is suing in his individual 
capacity, he cannot adequately represent the interests nor protect the past, present, or prospective Directors of Health and Human 
Services throughout Indian Country who courageously operate tribal health and social services under ISDEAA contracts. Plaintiff 
hopes that this Court’s order will be a consistent remedy that will apply to all tribes without a conflict of interest or an inconsistent 
result. A class action is an exception to the usual rule that litigation is conducted by and on behalf of only the individual named 
parties. Comcast Corp. v. Behrend, 569 U.S. 27, 33, 133 S. Ct. 1426, 185 L. Ed. 2d 515 (2013). A "primary function of the class action 
is to provide a procedure for vindicating claims [that], taken individually, are too small to justify individual legal action but which are 
of significant size and importance if taken as a group." Brown v. Brown, 6 Wn. App. 249, 253,492P.2d581 (1971). Unfortunately, 
Plaintiff’s current tort action is not framed or procedurally moving toward class action status. Nevertheless, it is instructive to note 
that the issues Plaintiff and Defendants raises are first impression within the Ninth Circuit’s jurisprudence. Specifically, The Ninth 
Circuit has established five factors to consider in deciding whether to invoke the "extraordinary" remedy of mandamus.  
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Plaintiff Raju A.T. Dahlstrom, through his attorney, Richard L. Pope, Jr., of Lake Hills 

Legal Services, PS., hereby opposes the Defendant United States of America’s Motion to 

Dismiss (Dkt. 68) in all respects, and request oral argument regarding the viability of all his 

claims under: FTCA;2 Bivens; (Constitutional violations under 1st, 5th, 14th Amendments by 

individual defendants); wrongful employment termination(s) from the Sauk-Suiattle Indian 

Tribe on November 16, 2015 and December 8, 2015, respectively -- in direct and total 

contravention to public policy, and under Washington state common law torts.3   

B. United States of America’s Refusal to Assume Legal Responsibility 

It appears once again that the United States of America4 has provided yet another 

iteration of their contempt for taking any responsibility for their ongoing failure to properly and 

timely investigate the fraud, waste, and abuse (“FWA”) perpetrated by the Sauk-Suiattle Indian 

Tribe (SSIT) and some of its employees5 equally charged (as is Plaintiff) with carrying out their 

contractual obligations under the ISDEAA.6 The ISDEAA requires the United States to pay, 

among other things, a tribal organization’s “contract support costs,” which are “reasonable costs” 

                                                 
 
2 28 U.S.C. §§ 2671 et seq. 
 
3 See, Rickman v. Premera Blue Cross, 184 Wash.2d 300 (2015). Specifying establishment of: claim of wrongful discharge 

on public policy grounds, four elements must be satisfied: (1) the existence of a clear public policy, i.e., clarity element, (2) whether 
discouraging the conduct in which the employee engaged would jeopardize the public policy, i.e., jeopardy element, (3) whether the 
public-policy-linked conduct caused the dismissal, i.e., causation element, and (4) whether the employer is able to offer an overriding 
justification for the dismissal, i.e., absence of justification element. 

 
4 The United States has waived its own and Federal Defendants’ sovereign immunity to the claims herein by virtue of, 

without limitation, the FTCA/ISDEAA and the United States fiduciary and trustee obligations towards the Sauk-Suiattle Indian Tribe 
and its enrolled members –namely, children, youth, and their families who count its far-superior sovereignty to protect them, and 
Plaintiff Raju A.T. Dahlstrom, from wrongful retaliatory termination from employment as a direct result of carrying out ISDEAA in 
contravention of public policy, the United States Constitution, and under common law.  Defendants United States of America, et al., 
have acted beyond the scope of their statutory authority, which violates the laws and Constitution of the United States, as alleged 
herein, and thus, removes sovereign immunity as a defense under the doctrine established by Exparte Young, 209 U.S. 123, 28 S. Ct. 
441 (1908), Larsen v. Domestic and Foreign Commerce Corp., 337 U.S. 682, 69 S. Ct. 1457 (1949), and Bivens v. Six Unknown Named 
Agent of Federal Bureau of Narcotics, 402 U.S. 388,91 S.Ct 1999 (1971). 

 
5 Plaintiff Raju A.T. Dahlstrom, reiterate his notification to the Court of a decision of the U.S. Supreme Court, issued on 

April 25, 2017, Lewis v. Clarke, 137 S.Ct. 1285 (2017) Therein the Court held that in a suit brought against a tribal employee in his 
individual capacity, the employee—not the tribe—is the real party in interest and the tribe’s sovereign immunity it not implicated. 
Here, the Court drew a distinction between official- and individual- capacity claims. Official-capacity suits are in fact “against the 
official’s office and thus the sovereign itself,” thereby triggering the protections of sovereign immunity. (Id. at 1292 (citing Will v. 
Michigan Dept. of State Police, 491 U.S. 58, 71 (1989); Dugan v. Rank, 372 U.S. 609, 611 (1963)).  In individual-capacity suits, the 

official comes to court as an individual, and sovereign immunity is therefore inapplicable…quoting Hafer, 502 U.S. at 25; see also 
Hafer, 502 U.S. at 27- 31 (discharged employees entitled to bring person damages action against state auditor general); cf. Bivens v. Six 
Unknown Fed. Narcotics Agents, 403 U.S. 388 (1971)). (Hafer v. Melo, 502 U.S. 21, 112 S. Ct. 358, 116 L. Ed. 2d 301, 1991 U.S. LEXIS 
6502). (Special emphasis added).  

 
6 The ISDEA authorizes the United States to enter into contracts with American Indian tribes through which the tribes 

promise to supply federally funded services that a federal agency normally would provide. See 25 U.S.C. § 450f(a). 
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that a federal agency would not have incurred, but which the tribe would incur in managing the 

program, 28 U.S.C. § 450j1(a)(2). “[C]ontract support costs” can include indirect administrative 

costs, such as special auditing or other financial management costs, 28 U.S.C. § 450j-

1(a)(3)(A)(ii); they can include direct costs, such as workers’ compensation insurance, 28 U.S.C. 

§ 450j-1(a)(3)(A)(i); and they can include certain startup costs, 28 U.S.C. § 450j-1(a)(5). 

C. United States Congress’ Public Policy involving the ISDEAA:7 
 

Imposition of civil and criminal penalties 
 

Additionally, United States Congress expanded its public policy prerogatives by 

attaching both civil and criminal penalties for stealing from the ISDEA contracts as follows: 

“PENALTIES SEC. 6. [25 U.S.C. 450d] Whoever, being an officer, director, agent, or employee 

of, or connected in any capacity with, any recipient of a contract, subcontract, grant, or subgrant 

pursuant to this Act or the Act of April 16, 1934 (48 Stat. 596), as amended, embezzles, willfully 

misapplies, steals, or obtains by fraud any of the money, funds, assets, or property which are the 

subject of such grant, subgrant, contract, or subcontract, shall be fined not more than $10,000 or 

imprisoned for not more than two years, or both, but if the amount so embezzled, misapplied, 

stolen, or obtained by fraud does not exceed $100, he shall be fined not more than $1,000 or 

imprisoned not more than one year, or both.”8  

Further fraud, waste, and abuse reported9 by Plaintiff during his employment as Director 

of Health and Social Services at the Sauk-Suiattle Indian Reservation was motivated by his 

access to review of the notice provided by the Office of the Inspector General’s (November 24, 

2014), cautioning: OIG Alerts Tribes and Tribal Organizations To Exercise Caution in Using 

Indian Self-Determination and Education Assistance Act Funds: “Tribes10 that enter into 

                                                 
7 Indian Self Determination and Education Assistance Act of 1975 (ISDEAA), Pub. L. 93-638, 88 Stat. 203 (1975), Pub. L. 

No. 93-638, § 1017, 88 Stat. 2203 (1975). 
8 See, PART III—INDIAN EDUCATION Indian Self-Determination and Education Assistance Act (Public Law 93–638), 

Penalties Section. Accessable online at: https://arts-sciences.und.edu/native-media-center/_files/docs/1970-
1990/1975selfdeterminationact.pdf.  

 
9 See, SAC ¶¶ 4-11, 38-110, Plaintiff’s chronology of evidence of the illegal and fraudulent acts committed by the Sauk-

Suiattle Indian Tribe and individual defendants, for which he was subjected to w “wrongful employment termination” for filing 
written and verbal complaints of the same in violation of the congressional mandates requiring that these governmental funds not be 
subject to misuse. 

 
10 For purposes of this alert, we use the word “tribes” to encompass all recipients of Indian Self-Determination and 

Education Assistance Act (ISDEAA) contracts and compacts with the Indian Health Service (IHS), including tribal organizations. 
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ISDEAA contracts and Title V Self-Governance compacts with IHS must protect IHS funds 

from misuse. Further, all tribes that receive Medicare, Medicaid, and Children’s Health 

Insurance Program (CHIP) reimbursements must ensure that those funds are used in accordance 

with applicable Federal law, including the ISDEAA and the Indian Health Care Improvement 

Act (IHCIA).11 Recent OIG investigations have revealed that some tribes and tribal 

organizations, or their officials, have not adequately protected these funds; as a result, the funds 

have been misappropriated or misused. In some cases, health care services for tribal members 

have been jeopardized. Tribes may negotiate ISDEAA contracts with IHS, under which the tribes 

receive funds to provide health-care-related services directly to tribal members.12 Similarly, 

qualifying tribes may sign Self-Governance compacts with IHS and thereby exercise even more 

flexibility to use the compact funding for those programs, services, and functions that the tribes 

have agreed to provide. Tribes must use ISDEAA funds only to carry out activities that are 

authorized by law and included in the contract, compact, or funding agreements entered into 

with IHS.13 Use of ISDEAA funds for unallowable purposes is subject to disallowance by the 

Department of Health and Human Services (HHS). The Affordable Care Act reaffirmed 

authority for tribal health programs to seek direct reimbursement from Medicare, Medicaid, and 

CHIP for health care services provided to individuals who are also eligible for those programs.14 

Importantly, these reimbursements must be reinvested in health care services or facilities.15 With 

respect to compacts, Medicare and Medicaid reimbursements are to be treated as supplemental 

funding to the tribe’s Self-governance compact.16 Tribes that improperly use reimbursements 

may lose their authority to directly bill Medicare, Medicaid, and CHIP.17 Recent OIG 

investigations have uncovered instances in which tribes used ISDEAA funds to support 

unauthorized activities. In some cases, shared costs were not allocated correctly between IHS 

                                                 
11 25 U.S.C. § 1601 et seq. 
 
12 ISDEAA funds are distributed pursuant to Public Law 93-638, codified at 25 U.S.C. § 450 et seq. 
13 25 U.S.C. §§ 450j-1 and 458aaa-4. In limited circumstances, a tribe may obtain prior approval from IHS for additional 

uses. 25 U.S.C. §§ 450j-1(k) and 458aaa-15(a). 
14 Sections 1880 and 1911 of the Social Security Act and 25 U.S.C. §§ 1641(c) and (d). 
 
15 25 U.S.C. § 1641(d)(2). 
 
16 25 U.S.C. § 458aaa-7(j). 
 
17 25 U.S.C. § 1641(d)(5). 
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and other activities. In others, ISDEAA funds were “borrowed” to meet other tribal expenses. 

Sometimes Medicare or Medicaid reimbursements were not reinvested in activities furthering 

the purposes of the original contract or compact and were not even expended for health care 

services, but instead were used to cover general tribal deficits. In the most egregious cases, funds 

were converted to personal use, leaving the tribes with dangerous shortages in health care 

funding for its members. The purpose of the limitations on uses of ISDEAA funds and 

Medicare/Medicaid/CHIP reimbursement is to direct urgently needed funding to health care 

services for American Indians and Alaska Natives. Tribes should be mindful of these restrictions 

and take steps to ensure that the funding and reimbursements are properly invested in this vital 

purpose. Those who commit fraud involving HHS programs are subject to possible criminal, 

civil, and/or administrative sanctions.” See: Release Date: November 24, 2014, “OIG Alerts 

Tribes and Tribal Organizations To Exercise Caution in Using Indian Self-Determination and 

Education Assistance Act Funds.” Accessable online at: 

https://oig.hhs.gov/compliance/alerts/guidance/20141124.pdf.   

Specifically, ‘The discovers of the New World from the beginning have questioned the 

abilities and limitations of communicating and forming government-to-government relationships 

with the Native Americans. The King of Spain and the Pope separately assigned briefs to inquiry 

“do Indians have Souls? Are they worthy of conversion of Christianity? Are they human? Do 

they have human rights?” De Las Casas answered the Spanish King in the affirmative. Sepulveda 

answered the Pope in the negative. From that point to today, this country’s most intelligent 

decision-makers have struggle to understand the rights of the people whose government predated 

the establishment of the United States. 

In a frustration-laden separate concurring opinion, Justice Clarence Thomas remarked: 

“Federal Indian policy is, to say the least, schizophrenic. And this confusion continues to infuse 

federal Indian law and our cases.’ - Justice Clarence Thomas (concurring in United States v. 

Lara).  (Special emphasis added). See also: See, The Great Lakes Indian Law Center Comments 

on Proposed Wisconsin Rule of Court 7-11: “A Perspective on the ‘schizophrenic’ approach to 

our legal relationship with Wisconsin’s Indian Nations and a modest proposal to give clarity to 

the federal Public Law 83-280 in Wisconsin” Submitted February 15, 2008, to the Wisconsin 

Supreme Court. The Great Lakes Indian Law Center University of Wisconsin Law School, by 
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Huma Ahsan, Deputy Director the Great Lakes Indian Law Center. University of Wisconsin Law 

School. Accessable online at: www.law.wisc.edu/glilc/.  

II. FACTS AND PROCEDURAL HISTORY 

A. Plaintiff Raju A.T. Dahlstrom’s Second Amended Complaint: 

Plaintiff’s brings this action against the United States of America (“Federal 

Government”), and individual defendants, under Bureau of Narcotics, 403 U.S. 388, 91 S.Ct. 

1999, 29 L.Ed.2d 619 (1971); Retaliatory wrongful termination in contravention to public policy 

under state law; pursuant to (1st, 5th, and 14th Amendments)18 (alleging amongst other things 

that defendants exceeded their discretionary authority by causing or participating in the 

retaliatory termination of Plaintiff’s employment with the Sauk-Suiattle Indian Tribe and are 

therefore not protected by the discretionary function) See, Loumiet v. U.S., 828 F.3d 935-46 

(D.C. Cir. 2016); and (d) under federal and/or state law tort claims (“an action under FTCA 

exists only if the State in which the alleged misconduct occurred would permit a cause of action 

for that misconduct to go forward”); 28 U.S.C. §§ 1346(b); 2674.19 Defendants Norma Ann 

Joseph, Richard M. McDonnell, Ronda Kaye Metcalf, Christine Marie Jody Morlock, Robert 

Larry Morlock, and Sarah Harriet Yurchak; under: (a) Federal Tort Claims Act (“FTCA”) 28 

USC 1346(b); 2671-2680; (b) Bivens v. Six Unknown Named Agents of Fed. (See, Plaintiff’s 

SAC, ¶¶ 1-3).20 

                                                 
18 Defendant United States of America asks the Court to dismiss any Bivens action the Plaintiff 

complaints of. Plaintiff continues to assert a Bivens claim in his Second Amended Complaint (“SAC”). The 
Constitutional issue involved is relevant only to the U.S.’s claim for Discretionary Function Immunity. There is 
good authority that (some of the supervisory agents at the Sauk-Suiattle Indian Tribe) officials cannot claim 
Discretionary Function Immunity if the U.S. Constitutional compelled action – no official has the discretion to 
violate the U.S. Constitution. 

 
19 See also: The Ingram court first stated that the FTCA, standing alone, constituted a limited waiver 

sovereign immunity: “the FTCA allows the United States to be sued for claims arising out negligent or wrongful 
acts or omissions of its employees, when such employees are acting within the scope of their duties. 28 U.SC. § 
1346(b)(1). Id. at 1245. Ingram v. Faruque, supra. The Ingram court concludes: In other words, “§ 2680(h) does 
not bar application of the FTCA to [intentional] tort claims arising out the conduct of VA medical personnel 
within the scope of” 38 U.S.C. § 7316(f). Franklin v. United States, 992 F.2d 1492, 1502 (10th Cir. 1993). 

 
20 Moreover (as a colliery), the Tenth Circuit has explicitly adopted an expansive interpretation of the 

plain language of the Immunity Statute to liberally cover any claim arising out of the provision of medical 
services, not just so-called “medical batteries.” In Ingram v. Faruque, supra, the plaintiff asserted a false 
imprisonment claim against several VA doctors who committed him to a psychiatric ward. Id. at 1240-41. The 
plaintiff had asserted his false imprisonment claim as both a FTCA claim and as a claim pursuant to Bivens v. Six 
Unknown Named Agents, 403 U.S. 388 (1971). The Tenth Circuit noted that a Bivens claim may only be brought 
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B. Plaintiff’s Related False Claims Act21 Case:22  

On January 12, 2016, Mr. Dahlstrom filed a complaint under seal pursuant to the qui tam 

provisions of the False Claims Act (“FCA”), 32 U.S.C. §§ 3729-33, and the Washington State 

Medical Fraud and False Claims Act (“MFFCA”), RCW 74.66.005 et seq. (Compl. (Dkt. # 1).) 

The Sauk-Suiattle is a federally recognized Native American tribe in Darrington, Washington. 

(Id. ¶ 31; Gov’t Mot. (Dkt. # 4) at 2.) CNM is a health clinic in Arlington, Washington, owned 

by Dr. Morlock and Mr. Morlock. (See Gov’t Mot. at 2.) The complaint also lists Dr. Morlock, 

Mr. Morlock, and Ms. Metcalf (collectively, “Individual Defendants”), who is the Director of 

the Indian Health Service (“IHS”) and the Health Clinic of the Sauk-Suiattle, as defendants. (See 

Compl. at 2; Gov’t Mot. at 2.)  

 The Sauk-Suiattle employed Mr. Dahlstrom from 2010 through his termination on 

December 8, 2015. (Compl. ¶ 30.) The Tribe initially hired Mr. Dahlstrom as a Case Manager, 

but in April 2015, the Tribe promoted him to Director. (Id.; Gov’t Mot. at 3.) Mr. Dahlstrom 

alleges that Defendants knowingly presented or caused to be presented false or fraudulent claims 

to the United States—and by extension, the State of Washington—by: (1) approving payments 

of cosmetic dentistry for two individuals; (2) allowing an individual to use vaccines specifically 

donated to the Sauk-Suiattle for that individual’s own private business; (3) fraudulently 

certifying compliance with the IHS Loan Repayment Program; (4) using government funds to 

secretly purchase land originally meant for residential care for children, and after acquiring that 

land, dropping the programs for children; and (5) fraudulently using government resources 

designated for healthcare facility costs. (Id.; see generally Compl.)  

On September 26, 2016, the United States of America and Washington State 

                                                 
when there is no other available judicial remedy. Id. at 1243. The court therefore considered whether the plaintiff had a remedy under 
the FTCA for the false imprisonment claim, and in so doing, squarely addressed the issue of what kinds of torts the VA Immunity 
Statute authorized a person to bring against the VA under the FTCA Id. at 1244. 

 
21 On September 28, 2016, Defendant United States of America, declined to intervene in Plaintiff’s related False Claims Act 

(“FCA”). See, Dahlstrom v. Sauk-Suiattle Indian Tribe, No. C16-0053JLR, 2017, Dkt. 9.   
 
22 A court may take judicial notice of proceedings and filings in other courts, both within and without the federal judicial 

system, if those proceedings have a direct relation to matters at issue. U.S. ex rel. Robinson Rancheria Citizens Council v. Borneo, Inc., 
971 F.2d 244, 248 (9th Cir. 1992). It may take notice of a document or its contents relied on in the complaint, where the document’s 
authenticity is not in question and there are no disputed issues as to the document’s relevance. Coto Settlement v. Eisenberg, 593 F.3d 
1031, 1038 (9th Cir. 2010). 
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notified the court of their decision not to intervene in the action. (Notice (Dkt. # 8) at 2 (citing 

31 U.S.C. § 3703(b)(4)(B) and RCW 74.66.050).) Accordingly, on September 28, 2016, the 

court unsealed the case and ordered Mr. Dahlstrom to serve Defendants. (9/8/16 Order (Dkt. # 

9).) 

On January 12, 2017, Defendants filed the instant motion to dismiss Mr. Dahlstrom’s 

complaint pursuant to Federal Rule of Civil Procedure 12(b)(6). (MTD.) On the same day, 

Defendants filed a supplement to their motion to dismiss to move for sanctions and attorney’s 

fees. (Supp. Mot. (Dkt. # 14).)23  

III. STANDARD OF REVIEW 

A. Standard of Review  

Federal Civil Rule 12(b)(6) allows for dismissal when the complaint fails to “state a 

plausible claim for relief.” Ashcroft v. Iqbal, 556 U.S. 662, 679 (2009). The complaint must 

present “a cognizable legal theory or sufficient facts to support [one].” Mendiondo v. Centinela 

Hosp. Med. Ctr., 521 F.3d 1097, 1104 (9th Cir. 2008). When ruling on a Rule 12(b)(6) motion, 

the court must accept the allegations in the complaint as true and construe them in the light most 

favorable to the non-moving party. Cahill v. Liberty Mut. Ins. Co., 80 F.3d 336, 337-38 (9th 

Cir. 1996). The court shall not consider facts outside the complaint. Arpin v. Santa Clara Valley 

Transp. Agency, 261 F.3d 912, 925 (9th Cir. 2001). However, when a plaintiff has attached 

exhibits to the complaint, those exhibits may be considered without converting the motion to 

one for summary judgment. Parks Sch. of Bus., Inc. v. Symington, 51 F.3d 1480, 1484 (9th Cir. 

1995). And a court may consider matters of judicial notice without converting the motion to 

summary judgment. United States v. Ritchie, 342 F.3d 903, 908 (9th Cir. 2003). 

B. Defendant United States of America – FTCA Liability: 

The FTCA, a limited waiver of the United States’ sovereign immunity provides that the 

United States shall be liable “in the same manner and to the same extent as a private individual 

under like circumstances” under applicable state law. 28 U.S.C. § 2674; see also id. § 

1346(b)(1). Although the federal government “could never be exactly like a private actor, a 

court’s job in applying the standard is to find the most reasonable analogy.” LaBarge v. 

                                                 
23 See, Dahlstrom v. Sauk-Suiattle Indian Tribe, No. C16-0053JLR, 2017 WL 1064399 (W.D. Wash. Mar. 21, 2017). 
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Mariposa Cty., 798 F.2d 364, 367 (9th Cir. 1986). Or alternatively, the FTCA is a limited waiver 

of sovereign immunity and provides that the United States is liable for the negligent conduct of 

its employees “in the same manner and to the same extent as a private individual under like 

circumstances.” 28 U.S.C. § 2674; see also 28 U.S.C. § 1346(b). When determining whether a 

state actor is analogous to a private entity, courts must “interpret these words to mean what they 

say, namely, that the United States waives sovereign immunity ‘under circumstances’ where 

local law would make a ‘private person’ liable in tort.” United States v. Olson, 546 U.S. 43, 44 

(2005) (emphasis in original) (quoting 28 U.S.C. § 1346(b)(1)). And, when conducting this 

analysis, common sense dictates that “where the government and its private party counterpart 

diverge in a significant respect, that circumstance must be taken into account in determining 

what is the ‘most reasonable analogy.’” Bush v. Eagle-Picher Indus., Inc., 927 F.2d 445, 452 

(9th Cir. 1991) (quoting LaBarge v. Mariposa County, 798 F.2d 364, 367 (9th Cir. 1986)), 

abrogated on other 

grounds by Scheuring v. Traylor Bros., 476 F.3d 781, 783 (9th Cir. 2007). 

C. United States’ Sovereign Immunity and Plaintiff states a claim upon relief may be 
granted:24 
 

It strains credulity, however, for the United States of America to abandoned its long-

standing principles of Sovereign Immunity when it now proposes that the Sauk-Suiattle Indian 

Tribe is co-equal25 in its interpretation of Sovereign Immunity doctrine shielding them (e.g., the 

United States and the Sauk-Suiattle) both effectively from Plaintiff’s efforts to vindicate his 

constitutional rights enunciated in the First, (Fourth), Fifth, and Fourteenth Amendments to the 

United States Constitution,26 under Bivens,27 and common law torts under Washington law all 

                                                 
24 Jurisdiction exist in the district court pursuant to 28 U.S.C. §§ 1331 (federal question) and 1346 (United States as 

defendant). 
 
25 The United States of America appears to be conflating the “government-to-government” relationship, by giving the 

impression that the Sauk-Suiattle Indian Tribe can and should be treated as a “co-equal” or hyper-sovereign to that of the United 
States –because the tribe’s existence pre-dates the U.S. Constitution.  

 
26 Alternatively, Plaintiff alleges that he is entitled to declaratory judgment under the Declaratory Judgment Act, 28 U.S.C. 

§ 2201, because Federal Defendants have violated the laws of the United States, Title 16 U.S.C. § 470f, Title 54 U.S.C. § 306108 
(Section 106), including the United States Constitution, Amendment(s) V (substantive due process) and XIV (procedural due process 
and equal protection). 

 
27 See, Millbrook v. United States, 133 S. Ct. 1441 (2013). In Millbrook, the United States Supreme Court held the law 

enforcement proviso—an exception to the Federal Tort Claim Act’s (“FTCA”) preservation of sovereign immunity for intentional 
torts— applied to torts committed by law enforcement officers regardless of whether the officer was engaged in investigative or law 
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under the “schizophrenic” framework of Indian jurisprudence. Simply put, the politically 

expedient and invented policy, woven out of whole-cloth juxtapose the United States of 

America’s ownership of it sovereign status and rents it out to tribes, at will. Put it another way, 

the United States is arguing that it is wholly permissible for the Sauk-Suiattle Indian Tribal 

employees to steal the resources funded through the ISDEAA contracts. The ISDEA provides 

that district courts “may order appropriate relief including . . . mandamus to compel an officer 

or employee of the United States . . . to perform a duty provided under this subchapter or 

regulations promulgated hereunder.” 25 U.S.C. § 450m-1. Typically, to compel someone to do 

something, the plaintiff must name that individual as a defendant in the action. Cf. Washington 

v. Crowley, No. CIV 6630 DGL, 2014 WL 4219585, at *5 (W.D.N.Y. Aug. 25, 2014)(“To bring 

a claim seeking equitable relief, however, plaintiff must name a defendant who has sufficient 

ability to provide plaintiff the relief he is seeking.”); Norsworthy v. Rivers, No. CIV 09-2989 

LKK/CMK, 2010 WL 3429644, at *1 (C.D. Cal. Aug. 30, 2010)(“[T]o obtain injunctive relief, 

plaintiff must name a defendant (or defendants) who has authority to alter the conditions of his 

confinement.”); Nance v. Stommel, No. CIV 08-0977 REB/KLM, 2008 WL 5104810, at *4 (D. 

Colo. Dec. 3, 2008)(“[A]ssuming that Plaintiff is entitled to pursue claims for injunctive relief, 

he has failed to name a defendant in his official capacity who can be enjoined or required to act 

in satisfaction of Plaintiff’s request.”); Swygert v. Veal, No. CIV 06-0725 ALA, 2008 WL 

5070148, at *3 (E.D. Cal. Nov. 26, 2008)(“Swygert is granted leave to amend his complaint to 

name a defendant that can provide injunctive relief.”). To obtain mandamus relief under § 450m-

1, therefore, a plaintiff must name the specific federal employees whom they seek to compel to 

perform specific duties under the ISDEA, rather than merely their employer. The Court 

therefore cannot say that it is immaterial whether the plaintiffs sue individual employees or their 

employers. Here Plaintiff has adequately placed Defendant United States of America, et al., on 

notice of its liability for the “wrongful employment termination” he suffered as a result of his 

“whistleblowing activities.” (See, SAC ¶ 12). Namely, without impunity, including and up to 

                                                 
enforcement activity. The Court, granting certiorari to address a division among circuits as to how the proviso should be interpreted, 
reasoned that a plain reading of the statute’s text revealed congressional intent for immunity determinations to depend on officers’ 
legal authority, not the specific activity they were performing during the alleged tort. Thus, under the Court’s holding in Millbrook, 
the question of whether the government has waived sovereign immunity to intentional torts via the law enforcement proviso depends 
on the powers invested in the officer, not whether the officer was conducting a search, seizing evidence, or making an arrest.  
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“wrongfully discharging” Plaintiff from his employment as Director of Health and Social 

Services for his “whistleblowing activities,” for evaluating who ultimately pays out damages to 

Plaintiff.   

In Lewis v. Clarke, examined whether a tribal indemnification policy would extend the 

tribe’s sovereign immunity to an employee sued in his individual capacity was a question of 

first impression for the United States Supreme Court. The defendant argued that the MTGA 

“‘[was] the real party in interest’” under the Court’s sovereign immunity analysis because the 

Mohegan Tribal Code § 4-52 required the MTGA “to indemnify [the defendant] for any adverse 

judgment.” The Court ultimately determined that “[t]he critical inquiry is who may be legally 

bound by the court’s adverse judgment, not who will ultimately pick up the tab.” Id. at 1293-

1294. The Court looked to Regents v. Univ. of California for its analysis. 519 U.S. 425, 426 

(1997). There, a state instrumentality asserted the state’s sovereign immunity as a defense, 

although the federal government had previously agreed to indemnify the state instrumentality. 

Here, the Court said its earlier analysis in Regents had “turned on where the potential legal 

liability lay, not from whence the money to pay the damages award ultimately came.” Clarke, 

137 S. Ct. at 1292. See also: A plaintiff establishes the jeopardy prong of claim of wrongful 

discharge in violation of public policy by demonstrating either that his or her conduct was 

directly related to the public policy or that it was necessary for effective enforcement of the 

public policy.” (See: Rickman v. Premera Blue Cross, 184 Wash.2d 300 (2015)).  

Additionally, in Bivens v. Six Unknown Named Agents of the Fed. Bureau of Narcotics, 

403 U.S. 388 (1971), the Supreme Court recognized the availability of damages and injunctive 

relief for constitutional violations committed by individual federal defendants acting under color 

of federal law or authority. Bivens actions arise directly under Constitution. District courts have 

jurisdiction over Bivens actions pursuant to 28 U.S.C. § 1331 (federal question statute). 

Although a Court invented solution to victims of federal employees’ overreach in the 

constitutional rights arena, federal courts have an obligation to provide remedies for 

unconstitutional federal government conduct—is a bulwark of our constitutional system. 

Without such remedies, there would be little reason for federal officers to comply with the 

Constitution— especially those provisions that are least likely to be protected through the 

political process. And as Justice John Marshall Harlan II wrote in his concurring opinion in 
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Bivens, “it would be . . . anomalous to conclude that the federal judiciary . . . is powerless to 

accord a damages remedy to vindicate social policies which, by virtue of their inclusion in the 

Constitution, are aimed predominantly at restraining the Government as an instrument of the 

popular will.” In Ziglar v. Abbasi, 137 S. Ct. 1843, 1864 (2017), the Supreme Court explicitly 

held that Plaintiffs adequately alleged a due process violation against Defendant Dennis Hasty, 

but that a question remains as to whether a damages remedy exists for such a violation. The 

Court remanded that question—and that question only—for further consideration. Hasty 

essentially ignores the Supreme Court’s holding, asserting that Ziglar all but excludes the 

damages remedy which the Supreme Court specifically directed lower courts to consider, and 

devoting most of his opening brief to arguments which rest on the premise that his conduct was 

proper. Specifically, the public policy prerogatives pronounced in the Federal Torts Claims Act 

(“FTCA”),28 Bivins, and ISDEAA,29 and now substantially bolstered by the Congress’ recent 

exercise of its plenary authority over tribes by resoundingly rejecting tribal sovereignty in the 

employment context and by extension any individuals working in a tribal enterprises are now 

also protected from retaliation for participating in public policy prerogatives.30 The FTCA, a 

limited waiver of the United States’ sovereign immunity, provides that the United States shall 

be liable “in the same manner and to the same extent as a private individual under like 

circumstances” under applicable state law. 28 U.S.C. § 2674. 

IV. ARGUMENT 
 

I. Statutory Background: Self-Determination Contracting Pursuant to the 
Indian Self-Determination Education Assistance Act, envisions protections 
for all federal employees (Plaintiff Dahlstrom and Defendants) carrying out 
Congressional Mandates.  

 

                                                 
28 28 U.S.C. §§ 2671-2680.  
 
29 Indian Self-Determination and Education Assistance Act of 1975, Pub. L. No. 93- 638, 88 Stat. 2203 (codified as amended 

at 25 U.S.C. §§ 450–450n, 455–458e, 458aa– 458hh, 458aaa–458aaa-18 (2006)). 
 
30 See. S.63 - Tribal Labor Sovereignty Act of 2017 115th Congress (2017-2018) -exempting enterprises owned and operated 

by Native American tribes from federal labor standards. Discussion of the text of the failed legislation (on Monday, April 16, 2018) is 
available at: https://www.congress.gov/bill/115th-congress/senate-bill/63. See also gathering case upholding federal labor jurisdiction 
over tribal enterprises. NLRB v. Little River of Ottawa Indians Tribal Gov’t, 788 F.3d 537 (6th Cir. 2015), cert. denied, (U.S. June 27, 
2016) (No. 15-1024); Soaring Eagle Casino and Resort v. NLRB, 791 F.3d 648 (6th Cir. 2015), cert. denied (U.S. June 26, 2016) (No. 15-
1034), resulting in the presumption that general applicable federal statutes should be applied to Indian tribes. See. Donovan v. Coeur 
D’Alene Tribal Farm, 751 F.2d 1113 (9th Cir. 1985).   

Case 2:16-cv-01874-RSL   Document 73   Filed 04/30/18   Page 12 of 25



 

RESPONSE TO DEFENDANT UNITED STATES OF 
AMERICA’S MOTION TO DISMISS PLAINTIFF’S 

SECOND AMENDED COMPLAINT PURSUANT TO 
FED. R. CIV. P. 12(b)(1) AND 12(b)(6) 

 

NO. 16-CV-01874-RSL 
 

13 LAKE HILLS LEGAL SERVICES, P.C. 
15600 N.E. 8th Street, # B1-358 
Bellevue, Washington 98008 
Telephone: (425) 829-5305 

E-mail: rp98007@gmail.com 
 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

Indian Self-Determination and Education Assistance Act (“ISDEAA”), Pub. L. No. 93-

638, 88 Stat. 2203 (1975) (codified at 25 U.S.C. §§ 450-450n). The ISDA was enacted in 1975 

to promote “effective and meaningful participation by the Indian people in the planning, conduct, 

and administration” of federal services and programs provided to Indian Tribes and their 

members and to eliminate “Federal domination of Indian service programs [that] ha[d] served to 

retard . . . the realization of [tribal] self-government.” 25 U.S.C. §§ 450a(b), 450(a). To 

accomplish this goal, Title I of the ISDA “direct[s]” the Secretary of the Interior to enter into a 

contract with a requesting Tribe under which the Tribe will “plan, conduct, and administer 

programs” that “the Secretary is authorized to administer for the benefit of Indians” under federal 

law. 25 U.S.C. § 450f(a)(1)(B). In effect, Title I of the Act requires the Secretary, upon demand 

by an Indian tribe or tribal organization, “to divest” itself not only of all authority to operate the 

Secretary’s own programs, but also of all associated funding. S. Rep. No. 100-274, at 6 (1987), 

reprinted in 1988 U.S.C.C.A.N. 2620, 2625 (“1988 Senate Report”). Title I contract under the 

Act was intended to be “a clear-cut transfer of federal responsibilities as well as federal financial, 

administrative, technical and other resources to the tribes.” Id. at 6. In the years after the ISDA 

was enacted, however, it became clear that federal bureaucratic policies “interfered with the 

contractual relationship contemplated by the Act.” Id. Accordingly, Congress amended the ISDA 

in 1988—and again in 1994—to address the “agencies’ consistent failures . . . to administer self-

determination contracts in conformity of the law.” Id. at 37; see also Sen. Rep. No. 103-374, at 

2 (1994) (“1994 Senate Report”) (criticizing the “layers of bureaucracy and rules” imposed on 

the self-determination contract approval process). The 1988 and 1994 Amendments reformed 

the ISDA to remove language suggesting any agency discretion not to contract, limited the 

reasons not to contract, and placed a heavy burden on the Secretary to justify a decision not to 

contract.1 In so doing, Congress “clearly expressed its intent to circumscribe as tightly as 

possible the discretion of the Secretary” in approving and awarding selfdetermination contracts. 

Ramah Navajo Sch. Bd., Inc. v. Babbitt, 87 F.3d 1338, 1344 (D.C. Cir. 1996); see also 1988 

Senate Report, at 3 (“Self-determination contracts . . . are not discretionary.”); 1994 Senate 

Report at 5 (“clarify[ying] the mandatory nature of the . . . 90-day deadline [] set forth in the 

Act”) (emphasis added). In 2010, Congress enacted special provisions for the health care of 
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Indian people and reauthorized the Indian Health Care Improvement Act (IHCIA)31 as part of 

the Patient Protection and Affordable Care Act (ACA). The intent of these provisions was to 

improve unconscionably poor health conditions among Native Americans and to help fulfill 

unique treaty and federal trust obligations to Tribes and tribal members.  

The Indian Health Care Improvement Act (25 U.S.C. § 1601 et seq.) The IHCIA, 25 

U.S.C. § 1601 et seq., which concerns the provision of health care to American Indians and 

Alaska Natives, was reauthorized as part of the ACA. Unlike the ACA provisions described 

supra, the IHCIA supports the principal mission of the IHS to provide health care to American 

Indians and Alaska Natives throughout the United States. See Lincoln v. Vigil, 508 U.S. 182, 

185 (1993). The reauthorization of the IHCIA did not enact, amend, or even address any of the 

ACA provisions at issue in this case. Further, Under Federal Rule of Civil Procedure Rule 

12(b)(1), a defendant may challenge the plaintiff’s jurisdictional allegations in one of two ways: 

(1) a “facial” attack that accepts the truth of the plaintiff’s allegations but asserts that they are 

insufficient on their face to invoke federal jurisdiction, or (2) a “factual” attack that contests the 

truth of the plaintiff’s factual allegations. Leite v. Crane Co., 749 F.3d 1117, 1121-22 (9th Cir. 

2014). In this case, the Moving Tribes make a factual attack. In reviewing a factual attack, the 

Court may consider materials beyond the complaint. McCarthy v. U.S., 850 F.2d 558, 560 (9th 

Cir. 1988); see Americopters, LLC v. F.A.A., 441 F.3d 726, 732 n.4 (9th Cir. 2006) (When 

determining the existence of subject matter jurisdiction, “the district court is not confined by the 

facts contained in the four corners of the complaint-it may consider [other] facts and need not 

assume the truthfulness of the complaint.”). 

Immunity Waivers and Abrogation “A waiver of the Federal Government's sovereign 

immunity must be unequivocally expressed in statutory text and will not be implied.” Lane v. 

Pena, 518 U.S. 187, 192 (1996) (citations omitted). “Moreover, a waiver of the Government’s 

sovereign immunity will be strictly construed, in terms of its scope, in favor of the sovereign.” 

Id. (citation omitted). These rules apply equally to waivers of state and tribal sovereign 

immunity. Sossamon v. Texas, 563 U.S. 277, 285 (2011) (state sovereign immunity); C & L 

                                                 
31 See, e.g., United States v. Lara, 541 U.S. 193, 200 (2004) (“[T]he Constitution grants Congress broad general powers to 

legislate in respect to Indian tribes, powers that we have consistently described as ‘plenary and exclusive.’”); Chickasaw, 208 F.3d at 
880. 
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Enterprises v. Citizen Band Potawatomi Tribe of Okla., 532 U.S. 411, 418 (2001) (tribal 

sovereign immunity). A common way that all three governments waive their immunity in a 

general fashion is through torts claims acts. See, e.g., Federal Tort Claims Act, 28 U.S.C. §§ 

2671-2680.32 (Special emphasis added); Wilson v. Umpqua Indian Dev’t Corp., 2017 WL 

2838463 (D. Or. June 29, 2017) (discussing tribal tort claims code); accord Sault Ste. Marie 

Tribe of Chippewa Indians, 2017 WL 1505329 (W.D. Mich. Apr. 27, 2017). Governments also 

routinely waive immunity in specific contracts and in addition to immunity waivers, Congress 

possesses the authority to abrogate tribal, state, and foreign sovereign immunity. For example, 

Congress has abrogated foreign sovereign immunity for suits arising from specific types of 

activity in the Foreign Sovereign Immunities Act of 1976. 28 U.S.C. §§ 1330, 1332, 1391(f), 

1441(d), 1602-1611. In limited circumstances, Congress may abrogate state sovereign immunity, 

but it must state its intention to do so expressly and unambiguously. See Atascadero State Hosp. 

v. Scanlon, 473 U.S. 234, 238, 242 (1985) (Congress may abrogate state sovereign immunity 

pursuant to Section 5 of the Fourteenth Amendment, “only by making its intention unmistakably 

clear in the language of the statute”). Similarly, Congress may abrogate tribal sovereign 

immunity; however, such abrogation “cannot be implied, but must be unequivocally expressed.” 

Santa Clara Pueblo, 436 U.S. at 58; accord C & L Enters., 532 U.S. at 418. Importantly, because 

abrogation of tribal sovereign immunity from suit involves a careful balancing of interests and 

policy, the Court consistently has left such balancing to Congress. See Kiowa Tribe, 523 U.S. at 

760. Equally important, overall, Congress has taken a careful and considered approach to this 

task. Since at least 1891, Congress has enacted specific abrogations of tribal sovereign immunity 

in a variety of contexts, including certain property claims, specific types of Indian gaming 

disputes, and particular federal environmental laws. See COHEN’S HANDBOOK OF 

FEDERAL INDIAN LAW §7.05(1)(b) (Nell Jessup Newton ed., 2012).  

But sweeping abrogations of tribal sovereign immunity, e.g., S. 2299, 105th Cong., 2nd 

Sess. (1998); S. 2302, 105th Cong., 2nd Sess. (1998), have been rejected in favor of more 

measured and specific decisions which “reflect Congress’ desire to promote the goal of Indian 

self-government, including its overriding goal of encouraging tribal self-sufficiency and 

                                                 
32 National Conference of State Legislatures, State Legislation Concerning State Liability and Sovereign Immunity (2010), 

http://www.ncsl.org/documents/transportation/StateImmunityLeg0810.pdf (summary of state tort claims acts).  
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economic development.” Okla. Tax Comm'n v. Citizen Band Potawatomi Indian Tribe of Okla., 

498 U.S. 505, 510 (1991) (citations and internal quotations omitted). The fact that Congress 

repeatedly has chosen not to enact a general tribal sovereign immunity from suit waiver shows 

Congress’ consistent treatment of that immunity on a par with such immunity of other 

governments. Specifically, section 314 of Pub. L. 101–512 requires the United States to defend 

‘‘any civil action or proceeding’’ involving ‘‘claims’’ resulting from the performance of a self-

governance compact. It provides as follows: With respect to claims resulting from the 

performance of functions * * * under a contract, grant agreement, or any other agreement or 

compact authorized by the Indian Self-Determination and Education Assistance Act * * *, an 

Indian Tribe, Tribal organization or Indian contractor is deemed hereafter to be part of the Bureau 

of Indian Affairs in the Department of the Interior or the IHS in the DHHS while carrying out 

any such contract or agreement and its employees are deemed to be employees of the Bureau or 

Service while acting within the scope of their employment in carrying out the contract or 

agreement: Provided, That after September 30, 1990, any civil action or proceeding involving 

such claims brought hereafter against any Indian Tribe, Tribal organization, or Indian contractor 

or Tribal employee covered by this provision shall be deemed to be an action against the United 

States and will be defended by the Attorney General and be afforded the full protection and 

coverage of the Federal Tort Claims Act *** Provided further, That beginning with the fiscal 

year ending September 30, 1991, and thereafter, the appropriate Secretary shall request through 

annual appropriations funds sufficient to reimburse the Treasury for any claims paid in the prior 

fiscal year pursuant to the foregoing provisions. * * * (emphasis added.) Pub. L. 101–512, Title 

III, § 314, Pub. L. 103–138, Title III, § 308 (reprinted in 25 U.S.C.A. § 450f, Historical and 

Statutory Notes. Under ordinary rules of English grammar, the phrase ‘‘such claims’’ includes 

all claims resulting from the performance of a compact because ‘‘such claims’’ refers back to 

‘‘claims resulting from the performance of functions under a * * * compact,’’ the antecedent 

immediately preceding the reference. Nothing in the provision suggests that ‘‘such claims’’ are 

limited to tort claims. In interpreting this statutory requirement, the Title V Negotiated 

Rulemaking Committee should first look to the plain language of the Act. Good Samaritan 

Hospital v. Shalala, 508 U.S. 402, 409 (1993) (‘‘The starting point in interpreting a statute is its 

language for, if the intent of Congress is clear, that is the end of the matter’’). Indeed, some 
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courts have interpreted section 314 to cover ‘‘statutory claims’’ and have assumed that it covers 

contract claims resulting from the performance of a compact or self-determination contract. See 

Waters v. United States, 812 F.Supp. 166 (N.D. Cal. 1993) (intentional torts and statutory claims 

within § 314’s reach); Carlow v. United States, 40 Fed. Cl. 773 (1998) (§ 314 demonstrates that 

upon retrocession, the United States is liable for legitimate contract claims incurred by Tribal 

contractors administering ISDA programs). See also Brown v. United States, 43 Fed. Cl. 538 

(1998) (Tribal compactor not indispensable party to action for mismanagement of lease because 

action against Indian Tribe is deemed to be an action against the United States). Section 314’s 

legislative history also supports this plain language interpretation. Earlier laws extending the so-

called tort claims coverage to Tribal organizations explicitly limited the coverage to specific 

types of torts by including the language ‘‘claims * * * for personal injury, including death.’’ An 

early draft of Pub. L. 101–512 contained identical limiting language. The absence of that 

language in the final draft indicates that Congress intended there to be no limitation; all claims 

are included. The presence of new language, extending the coverage to ‘‘any civil action or 

proceeding’’ indicates that Congress intended the coverage to include, at a minimum, some class 

of actions broader than torts and, presumably, all civil actions and proceedings that result from 

the performance of compacts. Congress knew how to limit this coverage to tort claims, indeed 

to only certain specified tort claims, in 1988 and 1989, but declined to do so in 1990 and 

thereafter. This plain language interpretation does not create any unforeseen burdens for the 

United States. 

Congress initially extended the so-called tort claim coverage to ISDA contractors and 

compactors on a limited basis, following the failure of the Federal Government to procure 

liability insurance on behalf of Indian Tribes, and pending the Secretary’s investigation of the 

feasibility of procuring such insurance or providing alternative protection. Then the Secretary 

failed to investigate the cost and availability of liability insurance, Congress made the coverage 

permanent in the course of extending and refining the scope of that coverage in a variety of 

settings. The legislative history indicates that Congress understood that Pub. L. 101–512 and its 

predecessors simply restored the status quo by making the Federal Government responsible for 

any legal liability associated with the performance of Federal functions. It does not expand the 

United States’ liability. It simply precludes the United States from reducing its own liability and 
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shifting that liability to Self-Governance Tribes via the ISDA without providing an equal level 

of protection. A plain language interpretation also does not render the ‘‘full protection and 

coverage’’ clause null or void. Moreover, reading the provision as a whole, it is clear that section 

314 provides several benefits to Self-Governance Tribes and that those benefits are cumulative. 

Self-governance Tribes performing Federal functions are entitled to assert Federal defenses 

under the FTCA and to have the United States assume its position as a defendant and to be 

represented by the Attorney General and to have any resulting liability covered by the Treasury 

and to have the IHS request appropriations to reimburse the Treasury. The panel held that the 

district court correctly concluded that it lacked jurisdiction to entertain appellants’ claims 

because they fell within the “discretionary function” exception to the United States’ waiver of 

sovereign immunity in the Federal Tort Claims Act. The panel affirmed the district court’s 

judgment of dismissal for lack of subject matter jurisdiction, and adopted Parts I through V of 

the district court’s April 20, 2010 opinion, Dichter-Mad Family Partners, LLP v. United States, 

707 F. Supp.2d 1016 (C.D. Cal. 2010). The panel also held that the additional allegations made 

in the Second Amended Complaint were insufficient to overcome the discretionary function 

exception to the Act’s waiver of sovereign immunity. Finally, the panel held that the district 

court did not abuse its discretion in denying appellants’ request for additional discovery. 

Moreover, it is important to note that McVay does not take issue with the District Court 

considering the Policy—instead, McVay takes issue with the District Court’s implication that 

McVay should essentially prove up the claims in her Complaint without being afforded the 

opportunity to conduct discovery. This is not in accord with the standard of review on a motion 

to dismiss which only requires that “factual allegations must be enough to raise a right to relief 

above the speculative level, see 5 C. Wright & A. Miller, Federal Practice and Procedure § 1216, 

pp. 235–236 (3d ed.2004) (hereinafter Wright & Miller) (“[T]he pleading must contain 

something more ... than ... a statement of facts that merely creates a suspicion [of] a legally 

cognizable right of action”), on the assumption that all the allegations in the complaint are true 

(even if doubtful in fact), see, e.g., Swierkiewicz v. *556 Sorema N. A., 534 U.S. 506, 508, n. 1, 

122 S.Ct. 992, 152 L.Ed.2d 1 (2002); Neitzke v. Williams, 490 U.S. 319, 327, 109 S.Ct. 1827, 

104 L.Ed.2d 338 (1989) (“Rule 12(b)(6) does not countenance ... dismissals based on a judge's 

disbelief of a complaint's factual allegations”); Scheuer v. Rhodes, 416 U.S. 232, 236, 94 S.Ct. 
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1683, 40 L.Ed.2d 90 (1974) (a well-pleaded complaint may proceed even if it appears “that a 

recovery is very remote and unlikely”) Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555-56 

(2007).  

II. Special Trust Responsibilities 

Congress has declared that “it is the policy of this Nation, in fulfillment of its special 

trust responsibilities and legal obligations to Indians … to ensure the highest possible health 

status for Indians and urban Indians and to provide all resources necessary to effect that policy.” 

While Medicaid is a statute of general applicability, CMS has a duty to implement the law in a 

manner that accommodates the unique needs of the Indian health system and the beneficiaries 

it serves. Doing so is consonant with CMS’s general obligations to advance Indian health, is 

not “constrained by statute,” and does not raise any “civil rights concerns.” CMS has ample 

legal authority to make accommodations to ensure that work and community engagement 

requirements do not pose a barrier to access to Medicaid for IHS beneficiaries when exercising 

administrative discretion in reviewing pending State Section 1115 Demonstration applications. 

CMS has made such accommodations in the past when exercising administrative discretion in 

the absence of a statute, and should do so once again. 

Assuming for the moment that there was a trespass, the threshold issue is to determine 

whether the Federal Tort Claims Act was intended to include recovery in damages for trespasses 

of the United States. We conclude that it was. From the decision of the Supreme Court in 

Hatahley v. United States, 351 U.S. 173, 76 S.Ct. 745, 100 L.Ed. 1065, we learn that the 

enactment in 1946 of the Tort Claims Act was written broadly to permit recovery against the 

United States for trespass. In noting that the Act authorizes suits against the Government for 

trespass, the Court said: "We note also that § 1346(b) provides for liability for `wrongful' as 

well as ̀ negligent' acts. In an earlier case the Court has pointed out that the addition of this word 

was intended to include situations like this involving `"trespasses" which might not be 

considered strictly negligent.' Dalehite v. United States, 346 U.S. 15, 45, 73 S.Ct. 956, 97 L.Ed. 

1427." 351 U.S. 173, 181, 76 S.Ct. 745, 751.  

“The FTCA waives the government's sovereign immunity in actions for money damages 

arising out of injury, loss of property, personal injury or death caused by the ‘negligent or 

wrongful’ act or omission of a government employee ‘while acting within the scope of his office 
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or employment, under circumstances where the United States, if a private person, would be 

liable to the claimant in accordance with the law of the place where the act or omission 

occurred.’ ” Fountain v. Karim, 838 F.3d 129, 135 (2d Cir. 2016) (quoting 28 U.S.C. § 

1346(b)(1)). The FTCA's waiver of sovereign immunity is inapplicable, however, to “[a]ny 

claim based upon an act or omission of an employee of the Government, exercising due care, 

in the execution of a statute or regulation, whether or not such statute or regulation be valid ․” 

28 U.S.C. § 2680(a). Exercising due care “implies at least some minimal concern for the rights 

of others.” Myers & Myers, Inc. v. U.S. Postal Serv., 527 F.2d 1252, 1262 (2d Cir. 1975) (citing 

Hatahley v. United States, 351 U.S. 173, 181 (1956)). 

Negligent Hiring and Retention – Constitutional Duties A number of circuits have held 

that the discretionary function exception does not shield the United States from FTCA liability 

for actions that exceeded the government’s constitutional authority. Loumiet v. United States, 

828 F.3d 936, 943 (D.C. Cir. 2016) (noting that the First, Second, Third, Fourth, Fifth, Eighth, 

and Ninth Circuits “have either held or stated in dictum that the discretionary function exception 

does not shield government officials from FTCA liability when they exceed the scope of their 

constitutional authority”). But see Kiiskila v. United States, 466 F.2d 626, 627 (7th Cir. 1972); 

Linder v. McPherson, No. 14-cv-2714, 2015 WL 739633, at *13 (N.D. Ill. Jan. 29, 2015). Other 

courts have avoided ruling on the issue but suggested that the United States may not have 

waived its immunity for constitutional violations. See, e.g., Tsolmon v. United States, No. H-

13-3434, 2015 WL 5093412, at *10 (S.D. Tex. Aug. 28, 2015) (citing F.D.I.C. v. Meyer, 510 

U.S. 471, 477 (1994), which stated that “the United States simply has not rendered itself liable 

under § 1346(b) for constitutional tort claims”). 

FEDERAL TORT CLAIMS ACT In Levin v. United States, 133 S.Ct. 1224 (Mar. 4, 

2013) (9-0), the Court unanimously held that the “intentional tort” exception to the Federal Tort 

Claims Act, 28 U.S.C. § 2680(h), does not preclude suits against the United States for claims 

of battery arising from the provision of medical services because of a carve-out contained in the 

Gonzalez Act, 10 U.S.C. § 1089(e). Justice Ginsburg wrote the Court’s opinion. In Millbrook 

v. United States, 133 S.Ct. 1441 (Mar. 27, 2013) (9-0), the Court again considered the scope of 

the “intentional tort” exception to the Federal Tort Claims Act, 28 U.S.C. § 2680(h), which bars 

suits against the United States for the intentional torts of its employees, but creates an exception 
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allowing suits for certain enumerated torts committed by law enforcement officers. The Third 

Circuit interpreted this so-called “law enforcement proviso” to apply only if the tortious conduct 

by law enforcement officers occurred in the course of executing a search, seizing evidence, or 

making an arrest, and thus not to apply to the alleged sexual assault by prison guards in this 

case. That narrowing construction was rejected in a unanimous opinion written by Justice 

Thomas, which upheld the right to sue the United States for the intentional torts of its law 

enforcement officers so long as the tortious conduct alleged in the suit was committed within 

the scope of the officer’s employment. 

III. United States of America has waived its Sovereign Immunity 

The United States has waived its own and Federal Defendant's sovereign immunity to 

the claims herein by virtue of, without limitation, the FTCA/ISDEAA and the United States 

fiduciary and trustee obligations. Conduct which violates the laws and Constitution of the United 

States, as alleged herein, and thus, removes sovereign immunity as a defense under the doctrine 

established by Exparte Young, 209 U.S. 123, 28 S. Ct. 441 (1908), Larsen v. Domestic and 

Foreign Commerce Corp., 337 U.S. 682, 69 S. Ct. 1457 (1949), and Bivens V. Six Unknown 

Named Agent of Federal Bureau of Narcotics, 402 U.S. 388,91 S. Ct 1999 (1971). In this action. 

Plaintiff seeks a declaratory judgment under the Declaratory Judgment Act, 28 U.S.C. § 2201, 

because Federal Defendants have violated the laws of the United States.  

IV. Retaliation, Public Policy, Congressional mandates under FTCA and 
ISDEAA, within Loumiet v. U.S., 828 F.3d 935-46 (D.C. Cir. 2016) context 
vindicates Plaintiff’s 1st Amendment (Free Speech): 

 
The FTCA, a limited waiver of the United States’ sovereign immunity, provides that the 

United States shall be liable “in the same manner and to the same extent as a private individual 

under like circumstances” under applicable state law. 28 U.S.C. § 2674; see also id. § 1346(b)(1). 

Although the federal government “could never be exactly like a private actor, a court’s job in 

applying the standard is to find the most reasonable analogy.” LaBarge v. Mariposa Cty., 798 

F.2d 364, 367 (9th Cir. 1986). Further, in determining whether there is jurisdiction, the Court 

may “consider the complaint supplemented by undisputed facts evidenced in the record, or the 

complaint supplemented by undisputed facts plus the court’s resolution of disputed facts.” Coal. 

for Underground Expansion v. Mineta, 333 F.3d 193, 198 (D.C. Cir. 2003) (internal quotation 
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marks omitted); see also 5B Charles Alan Wright & Arthur R. Miller, Federal Practice & 

Procedure § 1350 (3d ed. 2017) (noting the “wide array of cases from the four corners of the 

federal judicial system involving the district court’s broad discretion to consider relevant and 

competent evidence on a motion to dismiss for lack of subject matter jurisdiction to resolve 

factual issues”). “Although a court must accept as true all factual allegations contained in the 

complaint when reviewing a motion to dismiss pursuant to Rule 12(b)(1),” the factual allegations 

in the complaint “will bear closer scrutiny in resolving a 12(b)(1) motion than in resolving a 

12(b)(6) motion for failure to state a claim.” Wright v. Foreign Serv. Grievance Bd., 503 F. Supp. 

2d 163, 170 (D.D.C. 2007) (internal quotation marks omitted). See, Loumiet v. U.S., 828 F.3d 

935-46 (D.C. Cir. 2016). Additionally, the Loumiet Court found: “The Court’s analysis below 

proceeds as follows. First, the Court finds it appropriate to recognize a First Amendment Bivens 

claim for retaliatory prosecution under the particular factual circumstances of this case. Second, 

the Court finds that Plaintiff has plausibly alleged such a First Amendment Bivens claim against 

Defendants. Rardin, Schneck, and Sexton, and that they are not entitled to absolute prosecutorial 

or qualified immunity at this procedural juncture...the Court converts the state-law tort claims 

against the Individual Defendants to FTCA claims against the United Stated. In sum, this means 

that the only claims surviving with respect to the Individual Defendants are Plaintiff’s First 

Amendment Bivens claims against Defendants Rardin, Schneck, and Sexton… Turning to the 

FTCA claims against the United States, the Court finds first, that discretionary-function 

immunity is vitiated under the circumstances of this case because Plaintiff has plausibly alleged 

that the tortious conduct at issue violated a clearly established First Amendment right against 

retaliatory prosecution.” (Special emphasis added). 

Further, the Loumiet Court stresses that in ‘…Bivens, the Supreme Court of the United 

States created an implied cause of action for money damages stemming from an alleged Fourth 

Amendment violation at the hands of federal officials. 403 U.S. at 397. “Since Bivens, the 

Supreme Court has proceeded cautiously in implying additional federal causes of action for 

money damages.” Meshal v. Higgenbotham, 804 F.3d 417, 421 (D.C. Cir. 2015). The Bivens 

issues in this case must be assessed in two stages, and because the Fifth Amendment claim shall 

be dismissed for failure to state a claim, this analysis is limited to Plaintiff’s claim of retaliatory 

prosecution in violation of his First Amendment right to free speech… Both the D.C. Circuit and 
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Supreme Court, at least impliedly, have recognized the existence of a Bivens implied cause-of-

action for retaliatory prosecution in violation of the First Amendment guarantee of freedom of 

speech. Hartman v. Moore, 547 U.S. 250, 256’ (2006) (“the law is settled that as a general matter 

the First Amendment prohibits government officials from subjecting an individual to retaliatory 

actions, including criminal prosecutions, for speaking out”); Moore v. Valder, 65 F.3d 189, 196 

(D.C. Cir. 1995) (“Moore’s retaliatory prosecution claim, however, does allege the violation of 

clearly established law.”); Haynesworth v. Miller, 820 F.2d 1245, 1255 (D.C. Cir. 1987) (“[w]e 

agree that the retaliatory prosecution constitutes an actionable First Amendment wrong”).” 

V. The State-Law Tort Claims Against the Individual Defendants are 
Converted to FTCA Claims Against the United States: A wrongful discharge 
in violation of a public policy claim has four elements under Washington law 
is satisfied by Plaintiff: 

 

“To establish jeopardy, the plaintiff must show that he ‘engaged in particular conduct, 

and the conduct directly relates to the public policy, or was necessary for the effective 

enforcement of the public policy.’ ”33 He must also show “how the threat of discharge will 

discourage others from engaging in desirable conduct” and “that other means of promoting the 

public policy are inadequate.”34 Our Supreme Court has noted the four areas where a clear public 

policy exists: (1) where the discharge was a result of refusing to commit an illegal act; (2) where 

the discharge resulted due to the employee performing a public duty or obligation; (3) where the 

termination resulted because the employee exercised a legal right or privilege; and (4) where the 

discharge was premised on employee “whistleblowing” activity.35 In determining whether 

discharge contravenes public policy of protecting employees who report employer misconduct, 

the inquiry may be satisfied by showing the employee sought to further the public good, and not 

merely private or proprietary interests, in reporting the alleged wrongdoing, in wrongful 

discharge in violation of public policy action brought by at will employee. See also: Rickman 

v. Premera Blue Cross, 184 Wash.2d 300 (2015).  

                                                 
33 Rose v. Anderson Hay & Grain Co., 184 Wash.2d 268, 290, 358 P.3d 1139 (2015) (quoting Gardner, 128 Wash.2d at 945, 

913 P.2d 377). 
 
34 Rose, 184 Wash.2d at 290, 358 P.3d 1139. 
 
35 Dicomes v. State, 113 Wash.2d 612, 618, 782 P.2d 1002 (1989) (citations omitted). 
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Throughout his SAC, Plaintiff not only demonstrates that he engaged in ISDEAA 

contracted work, but also listen to the clarion call of the United States Congress, the United 

States of America and the State of Washington to protect children, youth, and their families from 

dangerous medical practices and to prevent Fraud, Waste, and Abuse of the ISDEAA federal 

funds. For whistleblowing activities Plaintiff was punished not once, but twice, with “wrongful 

termination of his employment” (November 16, 2015 and December 8, 2015) for his exercise of 

his 1st Amendment rights to Free Speech through whistleblowing about the unsafe work 

environment.  

In Rickman v. Premera Blue Cross, 184 Wash.2d 300 (2015), the Washington Supreme Court 

Labor and Employment / Adverse Employment Action, stated: “In General --Reporting or 

Opposing Wrongdoing; Criticism and “Whistleblowing” Protected activities In determining 

whether discharge contravenes public policy of protecting employees who report employer 

misconduct, the inquiry may be satisfied by showing the employee sought to further the public 

good, and not merely private or proprietary interests, in reporting the alleged wrongdoing, in 

wrongful discharge in violation of public.” Plaintiff should therefore not suffer for blowing the 

whistle against the fraud, and the dangerous medical practices of (federal employees), such as: 

Christine Marie Jody Morlock, and by her immediate supervisor, Ronda Kaye Metcalf.  

As the Court previously ruled on February 16, 2018, Plaintiff’s Complaint sets forth a valid 

wrongful discharge action under the FTCA  in retaliation for the exercise of rights protected by 

the constitution and laws of the United States and the federal statutes cited in the complaint and 

in retaliation for complaint of the tribal officials’ violation of federal statutory and constitution 

provision set forth in the complaint under Loumiet v. United States, 828 F.3d 936, 943 (D.C. 

Cir. 2016) (noting that the First, Second, Third, Fourth, Fifth, Eighth, and Ninth Circuits “have 

either held or stated in dictum that the discretionary function exception does not shield 

government officials from FTCA liability when they exceed the scope of their constitutional 

authority”) and Nurse v. United States, for example, the Ninth Circuit held that “[i]n general, 

governmental conduct cannot be discretionary if it violates a legal mandate,” including a 

constitutional mandate. 226 F.3d 996, 1002 (9th Cir. 2000). 

 

 

Case 2:16-cv-01874-RSL   Document 73   Filed 04/30/18   Page 24 of 25



 

RESPONSE TO DEFENDANT UNITED STATES OF 
AMERICA’S MOTION TO DISMISS PLAINTIFF’S 

SECOND AMENDED COMPLAINT PURSUANT TO 
FED. R. CIV. P. 12(b)(1) AND 12(b)(6) 

 

NO. 16-CV-01874-RSL 
 

25 LAKE HILLS LEGAL SERVICES, P.C. 
15600 N.E. 8th Street, # B1-358 
Bellevue, Washington 98008 
Telephone: (425) 829-5305 

E-mail: rp98007@gmail.com 
 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

V. CONCLUSION  

For the foregoing reasons, Defendant United States of America, et al., motion to be 

denied and grant Plaintiff’s request for Oral Argument and for case to go to trial.   

Respectfully submitted by: 

DATED this 30th April 2018  

    LAKE HILLS LEGAL SERVICES, PC., 

/s/ Richard L. Pope, Jr.                
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