
1 
 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF NEBRASKA 

NORTHERN NATURAL GAS COMPANY, 

Plaintiff, 

vs. 

80 ACRES OF LAND IN THURSTON 
COUNTY, NEBRASKA; UNITED STATES 
OF AMERICA; PATRICIA E. 
ABATANGELO, aka PATRICIA PETTIT 
SOLOMON; CORA N. SOLOMON; 
MARIANNE SOLOMON  WIGGANS; 
CHRISTINE MARIE SOLOMON; 
KATHERINE SOLOMON; WILBUR 
SOLOMON; MICHAEL ANDREW 
SOLOMON; NOLAN J. SOLOMON; AND 
UNKNOWN OWNERS, 
 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO.  8:17-CV-328 

NORTHERN NATURAL GAS 
COMPANY’S STATEMENT OF 

FACTS AND BRIEF IN SUPPORT OF 
MOTION FOR PARTIAL SUMMARY 

JUDGMENT 

 
 

PLAINTIFF NORTHERN NATURAL GAS COMPANY’S BRIEF IN SUPPORT OF 
MOTION FOR PARTIAL SUMMARY JUDGMENT 

 
I. INTRODUCTION 

 
Plaintiff Northern Natural Gas Company (“Northern”) respectfully submits this Brief in 

support of its Motion for Partial Summary Judgment.  Defendant Noland J. Solomon 

(“Solomon”) argues that this condemnation action, which is based on 25 U.S.C. § 357 (Section 

357), should be dismissed because he has recently deeded a very small fractional interest 

(.0033333333) in the Allotments at Issue1 to the Omaha Tribe (“Tribe”), and that this newly-

created fractional tribal interest renders Section 357 inapplicable.  

                                                 
1 The “Allotments at Issue” are defined by legal description in paragraph four (4) of the 
Statement of Facts below. 
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As is established below, however, federal case law on the issue, and in particular law 

from the Eighth Circuit Court of Appeals, makes clear Northern is entitled to partial summary 

judgment because: (1) Solomon’s conveyance to the Tribe of fractional interests in the 

Allotments at Issue does not preclude this Section 357 condemnation action because the Tribe 

has already consented to a right-of-way for those interests; and (2) the Section 357 condemnation 

action can proceed regarding the remaining non-tribal, individual interests in the Allotments at 

Issue.  

II. STATEMENT OF FACTS 
 

1. Northern owns, operates, and maintains nearly 15,000 miles of pipelines, under 

certificates of public convenience and necessity issued by the Federal Energy Regulatory 

Commission, from Texas to the upper peninsula of Michigan that provide natural gas 

transportation and storage services to customers throughout the Midwest.  (Kruger Dec. ¶ 2) 

2. Portions of three of Northern’s pipelines (the Sioux City 16” Main Line, the Sioux 

City 18” Main Line, and the Sioux City 24” Main Line) (collectively “Northern Pipelines”) cross 

lands of the reservation of the Tribe. Included in these lands are Omaha tribal lands (“Tribal 

Lands”), and individually owned Indian lands (“Allotted Lands”). (Kruger Dec. ¶ 3) 

3. An easement granting a right-of-way (“ROW”) for the operation, maintenance, 

and repair of the Northern Pipelines across the Tribal lands and the Allotted Lands was issued by 

the Secretary of the Interior (“Secretary”) through the Bureau of Indian Affairs (“BIA”) on 

March 14, 1996 (“Northern ROW”). (Kruger Dec. ¶5 and Ex. 1) 

4. The Allotted Lands covered by the Northern ROW included, among others, the 

lands at issue in this condemnation action, which are legally described and referred to as follows: 

a. SW1/4 SW1/4 Section 1, Township 25 North, Range 8 East of the 6th P.M., 

Thurston County Nebraska (“Allotment No. 742-2”). 
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b. NW1/4 SW1/4 Section 1, Township 25 North, Range 8 East of the 6th P.M., 

Thurston County Nebraska (“Allotment No. 742-4”).   

c. Allotment Nos. 742-2 and 742-4 are collectively referred to herein as “the 

Allotments at Issue.”  (Kruger Dec. ¶ 4) 

5. Prior to the expiration of the Northern ROW, Northern provided its Notice of 

Intent to Renew to the BIA and initiated the application process with the BIA for the renewal of 

the rights-of-way easements pursuant to 25 U.S.C. 32-328.  . (Kruger Dec. ¶ 6) 

6. Although a majority of the interest holders to the Allotments at Issue initially 

consented to the renewed right-of-way, one of them subsequently withdrew his consent. (Kruger 

Dec. ¶ 6) 

7. As a result, on September 8, 2017, Northern filed the present condemnation action 

under 25 U.S.C. § 357 to obtain rights-of-way across the Allotments at Issue. (Filing No. 1)   

8. At the same time that it was negotiating for a renewal of the rights-of-way across 

the Allotments, Northern entered into negotiations with the Tribe to obtain its consent to renew 

Northern’s ROW over Tribal Lands. (Kruger Dec. ¶ 7) 

9. On December 4, 2017, Northern and the Tribe entered into an agreement for the 

renewal of Northern’s ROW over the Tribe’s lands (“Tribal Agreement”). (Kruger Dec., Ex. 2) 

10. Among other things, the Tribal Agreement: 

a. Provides the Tribe’s consent to right-of-way for Northern’s pipeline 

facilities over Tribal Land (“Renewed ROW”). (Kruger Dec., Ex. 2 at ¶ 

II(A)) 

b. Provides a 30-year term for the Renewed ROW, beginning on February 8, 

2016 and expiring on February 9, 2046. (Kruger Dec., Ex. 2 at ¶ II(A)) 
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c. Provides that “[t]he Tribe agrees that if it acquires an interest in an 

allotment tract during the term of the Rights-of-Way consented to herein, 

or any Renewal Term, the provisions of this agreement shall apply to the 

Tribe’s interest or newly-acquired interest in such allotment tract without 

further compensation to the Tribe. The Tribe hereby consents, as provided 

in paragraphs T and U of this Agreement [providing that disputes shall be 

resolved exclusively in either U.S. District Court for the Court of 

Nebraska or State of Nebraska district court], to the entry of judgment in 

favor of Northern in any action, including any condemnation action, by 

Northern to acquire rights-of-way with respect to such allotment tracts in 

which the Tribe acquires an interest during the Term of the Rights-of-Way 

consented to herein, or any Renewal Term.” (Kruger Dec., Ex. 2  at ¶ 

III(Y)) 

11. On December 7, 2017, the Tribe’s Tribal Council passed Resolution No. 18-15 

(“Tribal Resolution”). (Kruger Dec., Ex. 3). Among other things, the Tribal Resolution 

confirmed the term of the Renewed ROW, and adopted verbatim the language of Paragraph 

III(Y) of the Agreement, quoted in paragraph 10(c) above. (Kruger Dec., Ex. 3 at pg. 3) 

12. On December 12, 2017, the BIA’s Winnebago Agency (“Agency”), “for, and on 

behalf of and with the consent of the Tribe (the GRANTOR) and under the Act of February 5, 

1948,”2 issued to Northern a grant of right-of-way across described Tribal Lands (“New ROW 

Grant”). (Kruger Dec., Ex. 4)  

                                                 
2 The referenced “Act of February 5, 1948,” codified at 25 U.S.C. § 323 (Indian ROW Act), 
empowers the Secretary of the Interior to grant rights-of-way over and across Indian lands, 
subject to such conditions as the Secretary may prescribe. The BIA’s regulations governing 
Indian ROW Act rights-of-way are found at 25 C.F.R. Part 169. 
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13. The term of the New ROW Grant is February 8, 2016 to February 7, 2046. 

(Kruger Dec., Ex. 4, at ¶ 2) 

14. Among other things, the New ROW Grant provides that “[t]his grant incorporates 

by reference the conditions or restrictions set out in GRANTOR’s consents, attached here. See 

Attached Terms of Agreement between the Omaha Tribe of Nebraska and the Northern 

Natural Gas Company.” (Kruger Dec., Ex. 4 at ¶ 15) (bold in original). The “Terms of 

Agreement” incorporated in and attached to the New ROW Grant is the Tribal Agreement. 

(Kruger Dec. Ex. 4) 

15. On February 9, 2018, Northern filed its Amended Complaint in this matter. 

(Filing No. 30)  

16. On February 23, 2018, Solomon submitted two “Deed[s] to Restricted Indian 

Land” (“Deeds”) to the Agency. (Kruger Dec., Exs. 5, 6)  Solomon submitted the Deeds to the 

Agency over five (5) months after the Complaint was filed commencing this action, and two (2) 

weeks after the Amended Complaint was filed.  

17. In the Deeds, Solomon purported to have conveyed to the Tribe on or about 

February 23, 2018, a 1/300 interest in Allotment Nos. 742-2 and 742-4, subject to a 1/3 life 

estate undivided interest to Cora N. Solomon. (Kruger Dec., Exs. 5, 6) 

18. On February 28, 2018, Solomon filed his “Pro Se Defendant Response and 

Motion to Dismiss” (Filing No. 32)  

19. On March 2, 2018, the Court ordered that the Response be deemed an Answer to 

the Amended Complaint. (Filing. No. 33) The Response will therefore herein be referred to as 

Solomon’s “Answer.”  
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III. ARGUMENT 
 
 A. Standard of Review   
 
 “Summary judgment is proper only when if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to judgment as a matter 

of law.”  Cosby v. Steak N Shake, 804 F.3d 1242, 1245 (8th Cir. 2015); Torgerson v. City of 

Rochester, 643 F.3d 1031 F.3d 1031, 1042 (8th Cir. 2011) (en banc).  The moving party bears 

the initial responsibility of asserting the basis for its motion.  See id. However, “[o]nce the 

moving party makes a prima facie case by producing evidence that he or she is entitled to 

judgment as a matter of law, the burden of production shifts to the non-moving party to produce 

evidence establishing that there is a genuine issue of material fact.” Reznicek v. Michael’s Stores, 

Inc., 2015 WL 10373583 (D. Neb. 2015) (citing Fontenelle Equipment v. Pattlen Enterprises, 

Inc., 262 Neb. 129, 133, 631 N.W.2d 534, 539 (2001). Once the burden has shifted, “[t]he 

nonmoving party ‘must do more than simply show that there is some metaphysical doubt as to 

the material facts, and must come forward with specific facts showing that there is a genuine 

issue for trial.’” Graham Constr., Inc. v. Markel Am. Ins., Co., 180 F. Supp. 3d 626, 632 (D. 

Neb. 2016)(quoting Briscoe v. Cnty. of St. Louis, 690 F.3d 1004, 1011 (8th Cir. 2012). “The mere 

existence of some alleged factual dispute between the parties will not defeat an otherwise 

properly supported motion for summary judgment.” Graham Constr., Inc., 180 F. Supp. 3d at 

632 (internal quotes omitted) (quoting Quinn v. St. Louis Cty., 653 F.3d 745, 751 (8th Cir. 2011). 

Under F.R.C.P. 56, “[a] party may move for summary judgment, identifying each claim or 

defense — or the part of each claim or defense — on which summary judgment is sought.” Thus, 

partial judgment is permissible under the federal rules. See Gering v. Deutsch, No. 7:13CV5009, 
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2015 WL 12564167, at *2 (D. Neb. May 7, 2015) (granting in part plaintiffs motion for partial 

summary judgment). 

B. Solomon’s Conveyance to the Tribe of Fractional Interests in the Allotments 
at Issue Does Not Preclude this Section 357 Condemnation Action Because 
the Tribe Has Already Consented to a ROW for Those Interests, and 
Northern is Therefore Entitled to Summary Judgment on This Issue. 

 
Section 357 provides that “[l]ands allotted in severalty to Indians may be condemned for 

any public purpose under the laws of the State or Territory where located in the same manner as 

land owned in fee may be condemned, and the money awarded as damages shall be paid to the 

allottee.” See 25 U.S.C. § 357. Northern filed this action to condemn the Allotments at Issue 

pursuant to Section 357, see First Amended Complaint [Filing No. 30], at ¶ 5, and Northern is 

entitled to summary judgment to do so, notwithstanding Solomon’s Answer. Solomon’s Answer 

does not refute Northern’s showing that it is entitled to condemn the Allotments at Issue.  His 

reliance on his own, unilateral act of deeding a minute fractional interest to the Tribe does not 

defeat this Court’s jurisdiction because Northern has the Tribe’s consent to the ROW with 

respect to the Tribe’s fractional interest in individual allotted lands in the Allotments at Issue.   

In his Answer, Solomon contends that (1) “Tribal Ownership of even a very small 

fractional interest in an allotment bars condemnation of any interest in the allotment;” (2) “tribal 

ownership of a fractional undivided interest in an allotment converts the land from allotted land 

to ‘tribal land,’ therefore 25 USC § 357 does not apply;” and (3) “25 USC § 357 does not apply, 

as the Tribe has fractional ownership interest in tracts 742-2 (.0033333333) and 742-4 

(0033333333)” as shown in BIA Title Status Reports attached to the Answer. See Answer ¶¶ 5, 

6. These contentions are herein referred to as “Solomon’s Section 357 Argument.” The 

undisputed facts in this matter and dispositive Eighth Circuit law on the issue, however, establish 

that Solomon’s Section 357 Argument is mistaken.   
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In particular, in Nebraska Public Power District v. 100.95 Acres of Land in County of 

Thurston, 719 F.3d 956 (8th Cir. 1983), the Eighth Circuit Court of Appeals considered the effect 

on Section 357 of conveyances by allottees of fractional undivided interests of their allotments to 

the United States in trust for a tribe. In that case, a public utility (NPPD) wanted to construct a 

new electric transmission line across the Winnebago Indian Reservation. Id. at 957. The 

Winnebago tribe opposed the construction of the proposed power line. Id. NPPD filed an action 

in federal court under Section 357 to condemn several allotment tracts within the reservation. Id. 

at 957-58. Before the action was filed, however, several allottees deeded interests in certain of 

the tracts to the United States in trust for the tribe. Id. at 961. The Court of Appeals held the 

conveyances to the tribe created tribal land not subject to condemnation under Section 357. Id. at 

962. In so doing, the Court of Appeals held that “[i]f the deeded land is now considered tribal 

land, as opposed to allotted land, it cannot be condemned pursuant to 25 U.S.C. § 357. Instead, 

consent of the Secretary and the proper tribal officials must be obtained pursuant to the 1948 

Act. 25 U.S.C. § 324.” Id. at 961 (emphases added). 

The Nebraska Power opinion, combined with the undisputed facts in this matter, dispose 

of Solomon’s Section 357 Argument. As an initial matter, the allottees in Nebraska Public 

Power had deeded fractional interests to the tribe at issue before the condemnation lawsuit had 

been filed. Id. at 961. Here, by contrast, Solomon deeded fractional interests to the Tribe over 5 

months after the Complaint for Condemnation had been filed, and two weeks after the Amended 

Complaint had been filed. See Statement of Facts (“SOF”) ¶ 16. This appears to have been a 

move by Solomon specifically designed to try to divest this Court of its jurisdiction over this 

matter.  

 More important, and dispositive of the issue, is the undisputed fact that the Tribe has 

consented to, and the BIA has approved, a ROW for the very interest deeded by Solomon to the 
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Tribe. In the Tribal Agreement between Northern and the Tribe consenting to the New ROW 

over Tribal Land, the Tribe expressly agreed “that if [the Tribe] acquires an interest in an 

allotment tract during the term of the Rights-of-Way consented to herein, or any Renewal Term, 

the provisions of this agreement shall apply to the Tribe’s interest or newly-acquired interest in 

such allotment tract without further compensation to the Tribe.” (SOF ¶ 10) Likewise, pursuant 

to the 1948 Indian ROW Act, BIA expressly approved of the Tribe’s consent to include 

subsequently-acquired interests in allotment tracts within the New ROW. (SOF ¶ 10(c)) And it is 

undisputed that Solomon deeded the fractional interests upon which he relies for his Section 357 

Argument to the Tribe during the term of the New ROW. (SOF ¶¶ 13, 16)  Instead of precluding 

the application of Section 357 in this matter, therefore, consent to a ROW as to the fractional 

interest deeded by Solomon to the Tribe has simply been incorporated into the Tribe-consented, 

BIA-approved New ROW in exactly the manner prescribed by the Eighth Circuit of Appeals. See 

Nebraska Power, 719 F.2d at 761 (if the newly deeded land at issue is now considered tribal 

land, “consent of the Secretary and the proper tribal officials must be obtained pursuant to the 

1948 Act” with respect to the Tribe’s interest). Solomon’s 357 Argument to the contrary should 

therefore be summarily dismissed. 

C. The Section 357 Condemnation Action Can Proceed Regarding the 
Remaining Non-Tribal, Individual Interests in the Allotments At Issue. 

 
Northern having obtained the Tribe’s consent regarding the newly-deeded interests in the 

Allotments at Issue, this Section 357 condemnation action can proceed regarding the remaining 

individual interests in the Allotments at Issue. Other authorities considering the issue make this 

clear. For example, in Public Service Co. of New Mexico v. Barboan, 857 F.3d 1101 (10th Cir. 

2017), pet. for certiorari filed Nov. 20, 2017, U.S. Sup. Ct. No. 17-756, an electricity provider 

(PNM) brought a Section 357 action seeking to condemn several Indian allotments for a power 

line right-of-way. Prior to the commencement of the action, the Navajo Nation obtained interests 
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in two of the allotments. Id. at 1106. Citing to and agreeing with the ruling in Nebraska Public 

Power, the Tenth Circuit Court of Appeals held that, when all or part of a parcel of allotted land 

is transferred to the United States in trust for a tribe, that land becomes tribal land not subject to 

condemnation under Section 357. Id. at 1111. In so doing, the court of appeals also held that 

PNM could not in that instance proceed with a Section 357 condemnation action against the 

individual interests in the allotments “while leaving the tribal interests undisturbed,” because 

“[h]olding otherwise would accomplish little other than to waste judicial resources, and those of 

PNM, as PNM would still need tribal consent before it could obtain a right-of-way under 25 

U.S.C. § 324.” Id. at 1111 n.5 (emphasis added). The court’s implication is apparent: if tribal 

consent has been obtained for a right-of-way across the interest acquired by a tribe, then a 

Section 357 condemnation action against the individual interests in the allotments can proceed. 

Indeed, this is the same position that the Solicitor General of the United States has taken 

on the issue. In the United States’ Brief in Opposition to PNM’s pending petition for certiorari to 

the United States Supreme Court of the Barboan decision, the Solicitor General noted that “[i]n 

the court of appeals, the United States argued that Section 357 could reasonably be interpreted to 

authorize condemnation of individually owned interests in a mixed-ownership allotment, even 

though the Tribe’s interests could not be condemned.” See Brief for the United States in 

Opposition, a copy of which is attached hereto as Ex. 1, at 18. Likewise, the Solicitor General 

observed that the Barboan decision did not “foreclose condemnation of individual interests in a 

mixed-ownership parcel where the entity seeking the right-of-way has already obtained the 

tribe’s consent.” Id. Regarding the specific case at issue, the Solicitor General advocated that 

“[i]f [PNM] obtained the Tribe’s consent with respect to its fractional interests in [the allotments 

at issue], as it has already done regarding other tribal lands, it could file a new condemnation 

action against the United States and the individual owners.” Id at 19. 
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Likewise, in the present matter it is undisputed that Northern has already obtained the 

Tribe’s consent, and the BIA’s approval, for a right-of-way across the interests deeded by 

Solomon to the Tribe. (SOF ¶¶ 10) Even more than this, it is undisputed that the Tribe has agreed 

to, and the BIA has approved, “the entry of judgment in favor of Northern in any action, 

including any condemnation action, by Northern to acquire rights-of-way with respect to such 

allotment tracts in which the Tribe acquires an interest during the Term of the Rights-of-Way 

consented to herein, or any Renewal Term.” (SOF ¶¶ 10(c))  Under applicable law and the 

undisputed facts of this case, therefore, there is no question that Northern’s Section 357 action 

may proceed against the Allotments at Issue. Solomon’s Section 357 Argument to the contrary 

should be summarily dismissed. 

IV. CONCLUSION 

 For all of the reasons set forth herein, Plaintiff NNG respectfully requests that its Motion 

for Partial Summary Judgment be granted. 

 DATED this 23rd day of April, 2018. 

   

 Attorneys for Plaintiff NORTHERN 
NATURAL GAS COMPANY 

By: s/Kristopher J. Covi  
Kristopher J. Covi (21462) 
McGrath North Mullin & Kratz, PC LLO 
First National Tower, Suite 3700 
1601 Dodge Street 
Omaha, Nebraska 68102 
(402) 341-3070 
(402) 341-0216 fax 
Kristopher J. Covi  
kcovi@mcgrathnorth.com 
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CERTIFICATE OF SERVICE 
 

I certify that on the 23rd day of April, 2018, I electronically filed the foregoing with the 
Clerk of the Court using the CM/ECF system, which will send notification of such filing to all 
attorneys of record who participate in the CM/ECF system and by US Mail, postage prepaid to 
the following interested parties who do not participate in the CM/ECF system: 

 
Nolan J. Solomon, Pro Se 
630 Truman Circle 
Bosque Farms, NM 87068 
 

Katherine Solomon  
Address Unknown 

Michael Andrew Solomon 
36468 Cougar Place 
Murrieta, CA 92563 
 

Marianne Solomon Wiggans 
21741 Rushford Drive 
Lake Forest, CA 92630 

Patricia E. Abatangelo 
2419 Richmond Way 
Costa Mesa, CA 92626 
 

Wilbur Solomon 
1702 Barona Road 
Lakeside, CA 92040 

Christine Marie Solomon 
146 Redwood Ave., Apt. B 
Carlsbad, CA 92008 
 

Cora Solomon 
300 Maple Street 
Winnebago, NE 68071 

 
 
 
 

s/Kristopher J. Covi    
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