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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Civil Action No. 1:18-mc-00225-RBJ 

JENNIFER WEDDLE,, 

Movant, 

v. 

LULA WILLIAMS, 
GLORIA TURNAGE, 
GEORGE HENGLE, 
DOWIN COFFEY, AND 
MARCELLA P. SINGH,, 

Respondent. 

 

REPLY IN SUPPORT OF MOTION TO INTERVENE AND QUASH, IN PART, NON-
PARTY SUBPOENA TO JENNIFER WEDDLE 

I. INTRODUCTION 

Movant Matt Martorello (“Martorello”) submits this Reply in support of his Motion to 

Intervene and Quash seeking an order from this Court quashing, in part, the subpoena issued to 

Jennifer Weddle (“Weddle”).  Martorello’s motion is timely, he has not waived the attorney-

client privilege, and the crime/fraud exception does not apply.  As such, Martorello respectfully 

requests that this Court grant his Motion to Intervene and Quash. 

II. REPLY 

A. Martorello’s Motion to Intervene and Quash is Timely 

 “To determine whether a motion to intervene is timely, the Court must assess three 

factors: first, how far the underlying suit has progressed; second, the prejudice any resulting 

delay might cause the other parties; and third, why the movant was tardy in filing its motion.”  
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Steves and Sons, Inc. v. JELD-WEN, Inc., 323 F.R.D. 553, 557 (E.D. Va. 2018) (quoting Alt v. 

U.S. EPA, 758 F.3d 588, 591 (4th Cir. 2014)) (internal quotation omitted).1   

The first factor typically weighs against intervention when the case has reached an 

advanced stage.  Neither the underling class action, nor this subpoena matter has reached an 

“advanced stage,” meaning that the first factor should weigh in favor of intervention.  See 

Students for Fair Admission, Inc. v. University of North Carolina, 319 F.R.D. 490 (M.D.N.C. 

2017) (finding that motion to intervene was timely when filed one day before the deadline to join 

additional parties and before the discovery deadline); U.S. v. Virginia, 282 F.R.D. 403 (E.D. Va. 

2012) (finding that 36 day delay in filing a motion to intervene was timely when the case had not 

progressed beyond the initial pleading stage).  Further, Martorello timely filed his Motion to 

Intervene after discovering through Plaintiffs’ Response to Weddle’s Motion to Quash that they 

intend to seek attorney-client privileged communications from Weddle based on their contention 

that Martorello has waived the privilege and spoliated evidence—both of which contentions are 

wrong and not addressed by Weddle in her reply in support of her motion to quash.2   

The second factor also weighs in Martorello’s favor because Plaintiffs have not been 

prejudiced by the timing of Martorello’s motion. When Martorello intervened, briefing on 

Plaintiffs’ motion to transfer was not yet complete and the Court has not yet set a hearing date on 

either Weddle’s Motion to Quash or Plaintiffs’ Motion to Transfer. 

And third, Martorello had good cause for filing his Motion to Intervene when he did.  

Federal Rule of Civil Procedure 24 states that a party may intervene when it “is so situated that 

                                                 
1 “[I]n unusual circumstances and for good cause . . . the failure to act timely will not bar 
consideration of objections.”  In re ex parte Application of Grupo Mexico SAB de CV, No. 3:14-
MC-0073-G, 2015 WL 12916415, at *3 (N.D. Tx. March 10, 2015).   
 
2  Weddle contends in her reply that Martorello does not hold the privilege and therefore cannot 
waive it, another contention that is incorrect. See Weddle Reply, Dkt. 17, at 2-3. 
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disposing of the action may as a practical matter impair or impede the movant’s ability to protect 

its interest, unless existing parties adequately protect that interest.” Fed. R. Civ. P. 24(a)(2).  

Martorello filed his motion upon discovering that Weddle claimed in her response that he does 

not hold the attorney-client privilege at issue and that Weddle was not in a position to adequately 

protect his interest with respect to his good faith defense and Plaintiffs’ spoliation arguments. 

All three factors weigh in favor of intervention and accordingly, the Court should grant 

Martorello’s Motion to Intervene. 

B. Martorello has not Waived the Attorney-Client Privilege by Asserting his “Good Faith” 
Defense 
 

The issue of whether Martorello has waived the attorney-client privilege by asserting a 

“good faith” defense has been briefed by both parties and is currently pending before Judge 

Payne in the Eastern District of Virginia.  For the sake of brevity, Martorello will summarize the 

arguments and direct the Court to his Memorandum in Opposition to Plaintiffs’ Motion to 

Compel Information Withheld on the Basis of Attorney-Client Privilege. See Ex. 1, Martorello’s 

Memo. Opp. to Motion to Compel, Dkt. 389.  

As Plaintiffs acknowledge, Martorello has not asserted, and does not expect to assert, an 

advice of counsel defense based on privileged attorney-client communications or confidential 

legal advice provided directly to him by his personal counsel or provided to him by Bellicose, 

SourcePoint, or Eventide’s counsel in his capacity as representatives for those companies.  See 

Ex. 2, Rev. Doc. Req. #20.  Rather, Martorello asserted a good faith defense based on non-

privileged information and communications provided by other attorneys, as well as non-attorney 

sources, regarding the legality of the tribal business model and LVD’s lending operations.  See 

Ex. 2, Rev. Resp. Doc. Req. #21. 
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Moreover, as the court explained in Beneficial Franchise Co., Inc. v. Bank One, N.A., 205 

F.R.D. 212 (N.D. Ill. 2001), in rejecting the notion that “merely asserting a defense or a claim is 

sufficient, without more, to waive the privilege,” a rule requiring waiver in every instance where 

a defendant’s state of mind is at issue is impractical.  Id. at 217.  

Martorello has asserted a good faith defense, but he has not disclosed privileged 

communications to prove or otherwise aid this defense and has made clear he does not intend to 

rely on such privileged communications for his defense.  Accordingly, Martorello has not waived 

the privilege and Plaintiffs’ subpoena should be quashed. 

C. Plaintiffs Cannot Prima Facie Show that the Crime/Fraud Exception Applies 
 

The issue of whether the crime/fraud exception applies to this case has also been briefed 

by both parties and is currently pending before Judge Payne in the Eastern District of Virginia.  

See Williams v. Big Picture Loans, LLC, No. 3:17-cv-00461-REP, ECF No. 340 (E.D. Va. Jan. 

28, 2019).  For the sake of brevity, Martorello will summarize the arguments and direct the Court 

to his Memorandum in Opposition to Plaintiffs’ Motion to Compel Information Withheld on the 

Basis of Attorney-Client Privilege. Id. at ECF No. 368. 

Plaintiffs bear the burden of proving that the crime/fraud exception applies in this matter.  

To meet their burden, Plaintiffs must make a prima facie showing that: (1) Martorello was 

engaged in or planning a criminal or fraudulent scheme when he sought the advice of counsel to 

further the scheme; and (2) the documents containing the privileged materials bear a close 

relationship to his existing or future scheme to commit a crime or fraud.  Chaudhry v. Gallerizzo, 

174 F.3d 394, 403 (4th Cir. 1999).  Plaintiffs have not met, and cannot meet, their burden. 

Plaintiffs’ argument fails on the first prong because they seek to establish that Martorello 

participated in criminal or fraudulent conduct based on general references to other tribal lending-
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related lawsuits and weightless observations about internet payday lenders.  Mere speculation as 

to a crime or fraud is insufficient.  See Billings v. Stonewall Jackson Hosp., 635 F.Supp.2d 442, 

446-47 (W.D. Va. 2009) (declining to apply crime/fraud exception where plaintiff’s assertion 

that defendant’s attorney submitted a false document to the EEOC was “supposition without any 

basis”); see also United States v. Tucker, 254 F.Supp.3d 620, 622 (“[T]he crime-fraud exception 

applies only when there is probable cause to believe that the communications with counsel were 

intended in some way to facilitate or to conceal the criminal activity.”) (internal quotation 

omitted).  In other words, “[t]he exception applies if there exists enough evidence to support a 

verdict in favor of the party making the claim.”  Atlantis Consultants Ltd. Corp. v. Terradyne 

Armored Vehicles, Inc., Civil No. 1:15-cv-439-CMH-MSN, 2015 WL 9239808, at *6 (E.D. Va. 

Dec. 16, 2015).  Plaintiffs have not met their burden of establishing a prima facie case that 

Martorello was engaged in or planning a criminal or fraudulent scheme when he sought the 

advice of counsel and therefore, have failed to establish the first prong of the crime/fraud 

analysis. 

Plaintiffs’ argument fails on the second prong because they have not shown that the 

privileged communications at issue bear a close relationship to an existing or future scheme to 

commit a crime or fraud.  Once again, Plaintiffs rely on broad, unsupported statements that this 

prong is met simply by the nature of the lending business being Native American and governed 

by tribal law.  According to Plaintiffs, because this matter involves a tribal lending business, any 

act Martorello took in relation to the lending business must have been criminal and any attorney-

client communication related to the business must have been in furtherance of such criminal 

activity. Plaintiffs thus claim all attorney-client and work product privileges are extinguished, but 

do not even attempt to show a relationship between any specific documents or information they 
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seek and the purported criminal or fraudulent activity allegedly engaged in by Martorello.  

Simply because Plaintiffs demand everything does not mean they can succeed while proving 

nothing. 

Accordingly, Plaintiffs’ have failed to carry their burden of making a prima facie 

showing that the crime/fraud exception applies, and their subpoena to Jennifer Weddle should be 

quashed. 

III. CONCLUSION 
 

 For the foregoing reasons, Martorello respectfully requests that the Court grant his 

Motion to Intervene and Quash, in part, Non-party Subpoena to Jennifer Weddle. 

 
 
 

 
 
Respectfully submitted, 

/s/Michelle L. Alamo ______________________  
Michelle L. Alamo 
Armstrong Teasdale LLP 
Denver, Colorado 80237 
Telephone:  720.200.0676  
Facsimile:  720.200.0679 
malamo@armstrongteasdale.com 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on the 11th day of March, 2019, the foregoing Motion to Intervene 

and Quash, in part, Non-party Subpoena to Jennifer Weddle was transmitted to all counsel of 

record in this matter via the CM/ECF system, which will send email notification of such filing, 

as follows: 

Carolyn J. Fairless 
William D. Hauptman 
WHEELER TRIGG O’DONNELL LLP 
370 Seventeenth Street, Suite 4500 
Denver, Colorado 80202-5647 
Telephone: 303.244.1800 
Facsimile: 303.244.1879 
Email: Fairless@wtotrial.com   
Email: Hauptman@wtotrial.com   

Attorneys for Movant Jennifer Weddle 

Jennifer Rust Murray 
TERRELL MARSHALL LAW GROUP PLLC 
936 North 34th Street, Suite 300 
Seattle, Washington 98103-8869 
Telephone: 206.816.6603 
Facsimile: 206.350.3528 
Email: jmurray@terrellmarshall.com   

Attorney for Respondents 
  

        /s/Elizabeth Alavi 
        Elizabeth Alavi 
         

Case 1:18-mc-00225-RBJ-KLM   Document 26   Filed 03/11/19   USDC Colorado   Page 7 of 7


