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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MONTANA 

BILLINGS DIVISION 
 

      ) 
TAMMY WILHITE,   ) Case No. 18-CV-80-BIL-SPW 
      ) 
  Plaintiff,   )  
      ) DEFENDANTS’ REPLY BRIEF IN  
 v.     ) SUPPORT OF THEIR MOTION  
      ) TO DISMISS FOR LACK OF  
AWE KUALAWAACHE CARE ) SUBJECT MATTER  
CENTER, PAUL LITTLELIGHT, ) JURISDICTION, FAILURE 
LANA THREE IRONS, HENRY ) TO EXHAUST TRIBAL  
PRETTY ON TOP, SHANNON ) REMEDIES, AND  
BRADLEY, and CARLA  ) INAPPLICABILITY OF THE  
CATOLSTER,    ) FEDERAL CIVIL RICO 
      ) STATUTE 

Defendants.    ) 
    ) 

 
 Defendants respectfully submit this Reply Brief in support of their Motion to 

Dismiss (“Motion”).   

// 
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STANDARD OF REVIEW 

 While standard of review was previously addressed, Defendants’ Motion 

raises a factual challenge to the Court’s subject matter jurisdiction.  As such, the 

Court is not bound to take Plaintiff’s allegations as true, and may weigh any 

pertinent evidence to assure itself that it lacks or enjoys subject matter jurisdiction.  

See Safe Air for Everyone v. Meyer, 373 F.3d 1035, 1039 (9th Cir. 2004) (“In 

resolving a factual attack on jurisdiction, the district court may review evidence 

beyond the complaint without converting the motion to dismiss into a motion for 

summary judgment.  The court need not presume the truthfulness of the plaintiff's 

allegations.  ‘Once the moving party has converted the motion to dismiss into a 

factual motion by presenting affidavits or other evidence properly brought before 

the court, the party opposing the motion must furnish affidavits or other evidence 

necessary to satisfy its burden of establishing subject matter jurisdiction.’”)) 

(citations omitted).  

ARGUMENT  

 As an initial matter, Plaintiff misrepresents that Defendants “admit there is 

subject matter jurisdiction but seek to have the Court use its discretion not to 

exercise jurisdiction because of concerns that this case would interfere with the 

Crow Tribe’s right to govern affairs arising on the Crow Reservation.”  Plaintiff’s 

Response Brief, p. 4.  Defendants make no such admission and Plaintiff 
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misapprehends the nature of subject matter jurisdiction.  Subject matter jurisdiction 

is not discretionary.  If a court determines it lacks subject matter jurisdiction, it 

must dismiss the case.  Benitez-Field v. Sessions, No. CV 13-31-M-DLC, 2017 WL 

1034785, at *6 (D. Mont. Mar. 16, 2017).  

Defendants’ Motion provides three alternative grounds for dismissal:  (1) 

this Court lacks subject matter jurisdiction; (2) exhaustion of Tribal Court remedies 

is required and the Tribal Court should determine its subject matter jurisdiction 

first; and (3) no federal question jurisdiction exists because RICO is inapplicable to 

Indian tribes.  Despite Plaintiff’s mischaracterizations, dismissal remains 

appropriate.  

Plaintiff acknowledges her sole claim in this matter is an alleged RICO 

violation.  Plaintiff’s Response Brief, p. 12.  Relevant to Defendant’s Motion, 

“Plaintiff does not dispute the tribal court would have jurisdiction over some 

claims she might have.  And some of those claims might well be within the 

exclusive jurisdiction of the Tribe.”  Id.  Plaintiff’s acknowledgement demonstrates 

her RICO claim is a mere pleading device aimed at circumventing the Tribe’s 

exclusive jurisdiction.   

I. THE CROW TRIBE HAS EXCLUSIVE JURISDICTION.  

As noted in Defendants’ Opening Brief, “[t]ribal courts have repeatedly been 

recognized as appropriate forums for the exclusive adjudication of disputes 
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affecting important personal and property interests of both Indians and non-

Indians.  Santa Clara Pueblo v. Martinez, 436 U.S. 49, 65, 98 S. Ct. 1670, 1680–

81, 56 L. Ed. 2d 106 (1978) (emphasis added).  Litigants routinely move for 

dismissal in state and federal courts on the basis of exclusive tribal court 

jurisdiction.  See Williams v. Lee, 358 U.S. 217, 223, 79 S. Ct. 269, 272, 3 L. Ed. 

2d 251 (1959); In re Estate of Big Spring, 2011 MT 109, ¶ 1, 360 Mont. 370, 255 

P.3d 121.  Where the tribal court enjoys jurisdiction, dismissal is appropriate on the 

basis that the non-tribal courts lack jurisdiction.  Id.  In applying the strong public 

policy “favoring exclusive tribal jurisdiction,” “[t]he exercise of concurrent 

jurisdiction…would effectively nullify the Tribe's unquestioned authority…, 

interfere with the comprehensive tribal regulatory scheme, and threaten Congress' 

firm commitment to the encouragement of tribal self-sufficiency and economic 

development.”  New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 343–44, 

103 S. Ct. 2378, 2391–92, 76 L. Ed. 2d 611 (1983) (emphasis added). 

Plaintiff misrepresents Nevada v. Hicks, for the proposition that unless there 

is an express statutory grant of jurisdiction, tribes do not have jurisdiction over 

federal causes of action.  Plaintiff’s Response Brief, p. 10.  Nevada does not 

provide this authority.  Rather, the Nevada Court merely held that tribes are not 

purely courts of general jurisdiction where no basis exists for the tribe to exercise 
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jurisdiction over a non-member.  Nevada v. Hicks, 533 U.S. 353, 366-68 (2001).  

Such is not the case here. 

While tribal courts may not be purely courts of general jurisdiction, 

“[n]evertheless, stemming from their inherent sovereignty, tribes do have 

legislative jurisdiction within the two Montana exceptions.”  Philip Morris USA, 

Inc. v. King Mountain Tobacco Co., 569 F.3d 932, 939 (9th Cir. 2009).  Contrary 

to Plaintiff’s misunderstanding, it is clear the Crow Tribe enjoys exclusive 

jurisdiction here under well-settled federal policy and law promoting tribal self-

government.   

Where the Crow Tribe properly maintains jurisdiction over non-members in 

civil matters such as this, its jurisdiction is general and exclusive.  The Tribe 

expressly provides for its jurisdiction within the Crow Tribal Law and Order Code 

(“CLOC”).  The CLOC provides “Crow Tribal Court shall be a court of general 

civil and criminal jurisdiction.”  CLOC, Title 3, Chptr. I, § 3-1-101.   Further, the 

CLOC provides:  

[i]t is the intention of the Crow Tribe of Indians to exercise that 
jurisdictional authority which has not otherwise been abrogated by the 
United States Supreme Court or by legislation by the United States 
Congress. The failure of the United States Congress to legislate in a 
particular area shall not be deemed a waiver of the jurisdictional 
authority of the Crow Tribe. The jurisdiction of the Crow Tribal Court 
shall be used to insure due process and equal protection of the law for 
all persons, as defined herein.  
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CLOC, Title 3, Chptr. II, § 3-2-201.  The CLOC also provides for its jurisdiction 

over (1) its territory consisting of any and all lands within the exterior boundaries 

of the Crow Indian Reservation; (2) all persons who reside, enter, and/or transact 

business within the exterior boundaries of the Crow Reservation, except criminal 

jurisdiction over non-Indians; and (3) the subject matter of all causes of action 

arising within the exterior boundaries of the Crow Reservation.  CLOC, Title 3, 

Chptr. II, §§ 3-2-202, 3-2-203, 3-2-205.  Moreover, the CLOC provides that where 

Tribal law is silent, the Tribal Court may apply State and federal law.  CLOC, Title 

3, Chptr. I, § 3-1-104. 

Congress has not specifically limited the jurisdiction of the Crow Tribe to 

hear civil RICO claims.  See 18 U.S.C § 1961, et seq.  Defendants are unaware of 

any federal law that abrogates the authority of the Crow Tribe to hear a civil RICO 

claim.  Moreover, Plaintiff entered into a consensual relationship with the Crow 

Tribe, thereby consenting to its exclusive jurisdiction for claims arising from that 

relationship.  Accordingly, the Court should dismiss this matter and require 

Plaintiff to pursue her claims in Crow Tribal Court. 

II. FEDERAL COURT JURISDICTION OVER RICO CLAIMS IS NOT 
EXCLUSIVE.  

Plaintiff’s suggestion that Defendants misstate the law and do not 

understand the difference between exclusive and concurrent jurisdiction is ironic 

and false.  Plaintiff fails to grasp settled law that federal courts do not have 
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exclusive jurisdiction over civil RICO claims, but rather such jurisdiction is 

concurrent.   

The Ninth Circuit and United States Supreme Court clearly held RICO 

claims are subject to concurrent, not exclusive, federal jurisdiction.  See Lou v. 

Belzberg, 834 F.2d 730, 739 (9th Cir. 1987); Tafflin v. Levitt, 493 U.S. 455, 467, 

110 S. Ct. 792, 799, 107 L. Ed. 2d 887 (1990) (“Nothing in the language, structure, 

legislative history, or underlying policies of RICO suggests that Congress intended 

[anything other than concurrent jurisdiction]”).  “Exclusive” jurisdiction cannot be 

read into the express language of RICO.  Lou, 834 F.2d at 736; Tafflin, 493 U.S. at 

460-61.  “It is black letter law...that the mere grant of jurisdiction to a federal court 

does not operate to oust…concurrent jurisdiction over the cause of action.”  Lou, 

834 F.2d at 736 (citation omitted).  The Tafflin Court identified the relevant 

language of 18 U.S.C. § 1964(c): 

 “Any person injured in his business or property by reason of a 
violation of section 1962 of this chapter may sue therefor in any 
appropriate United States district court and shall recover 
threefold the damages he sustains and the cost of the suit, 
including a reasonable attorney's fee.” 

Tafflin, 493 U.S. at 460, 110 S. Ct. at 796 (citing 18 U.S.C. § 1964(c) (emphasis in 

original).  The Tafflin Court held “[t]his grant of federal jurisdiction is plainly 

permissive, not mandatory, for ‘[t]he statute does not state nor even suggest that 

such jurisdiction shall be exclusive.  It provides that suits of the kind described 
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‘may’ be brought in the federal district courts, not that they must be.”  Tafflin, 493 

U.S. at 460-61,110 S. Ct. at 796 (citation omitted) (emphasis added). 

Similarly, the legislative history of RICO provides no evidence that 

Congress intended exclusive federal court jurisdiction for civil RICO claims.  Lou, 

834 F.2d at 736-37; Tafflin, 493 U.S. at 461.  Rather, “Congress has mandated that 

‘[t]he provisions of [RICO] shall be liberally construed to effectuate its remedial 

purposes.’”  Lou, 834 F.2d at 737 (citing Pub.L. No. 91–452, § 904(a), 84 Stat. 

941, 947 (1970)).  The “remedial purposes [of RICO] would be hindered if private 

RICO claims” were barred from concurrent jurisdiction.  Lou, 834 F.2d at 737.   

Under systems of dual sovereignty, the United States Supreme Court has 

consistently held that competent courts with inherent authority are presumptively 

authorized to adjudicate claims arising under the laws of the United States.  Tafflin, 

493 U.S. at 458.  Such is the case here.  The Crow Tribal Court is competent and 

has inherent authority to adjudicate civil claims, including civil RICO claims.   

Notably, in Tafflin, the Court affirmed the district court’s dismissal of action 

before it, in which it concluded, among other things, “that federal abstention was 

appropriate” as to the civil RICO claim because it was subject to concurrent 

jurisdiction.  Tafflin, 493 U.S. at 455-58, 467.  This Court should reach the same 

result.  
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III. WHERE TRIBAL COURT HAS “COLORABLE” OR “PLAUSIBLE” 
JURISDICTION, EXHAUSTION OF TRIBAL REMEDIES IS 
MANDATORY. 

 
Even if the Court determines it may enjoy jurisdiction here, it must dismiss 

this matter and require Plaintiff to exhaust her available Tribal Court remedies.  “If 

[tribal court] ‘jurisdiction is ‘colorable’ or ‘plausible,’” then the exception [to the 

exhaustion rule] does not apply and exhaustion of tribal court remedies is required.  

Elliott v. White Mountain Apache Tribal Court, 566 F.3d 842, 848 (9th Cir. 2009) 

(citation omitted) (emphasis added)).  Here, jurisdiction in Tribal Court is at least 

colorable or plausible and exhaustion is required as a matter of law.  

Plaintiff cites U.S. v. Plainbull, for the proposition that this Court may 

maintain jurisdiction over her civil RICO action.  Plainbull is distinguishable and 

supports dismissal.   

Plainbull involved the United States filing suit against Crow tribal members 

to enforce provisions of federal law regarding trespass on tribal lands.  U.S. v. 

Plainbull, 957 F.2d 724, 725-26 (9th Cir. 1992).  Despite the ability of the district 

court to oversee the matter, the Plainbull Court held that in light of the strong 

public policy favoring tribal self-government, the district court properly dismissed 

the matter on the basis of abstention, comity, and requirement to exhaust tribal 

court remedies.  Plainbull, 957 F.2d at 727.  Moreover, the Court noted that tribal 
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courts “presumptively ha[ve] jurisdiction over activities that take place on tribal 

land.  Id. (emphasis added).  Instructive here, the Plainbull Court stated: 

The deference that both state and federal courts must afford tribal 
courts concerning activities occurring on reservation land is deeply 
rooted in Supreme Court precedent. The Court has recognized that 
tribal courts are appropriate forums for the exclusive adjudication of 
disputes over transactions taking place within the boundaries of a 
reservation. Santa Clara Pueblo, 436 U.S. at 65, 98 S.Ct. at 1680–81. 
For example, in Williams v. Lee, 358 U.S. 217, 79 S.Ct. 269, 3 
L.Ed.2d 251 (1959), the Court ruled that a state court did not have 
jurisdiction to hear a case brought by a non-Indian against an Indian 
arising out of a transaction that took place on reservation land. Id. at 
223, 79 S.Ct. at 272. Similarly, federal courts should also decline to 
exercise jurisdiction over transactions occurring within a reservation. 
“Although the criminal jurisdiction of the tribal courts is subject to 
substantial federal limitation, see Oliphant v. Suquamish Indian Tribe, 
435 U.S. 191, 98 S.Ct. 1011, 55 L.Ed.2d 209 (1978), their civil 
jurisdiction is not similarly restricted.” Iowa Mut. Ins. Co. v. 
LaPlante, 480 U.S. 9, 15, 107 S.Ct. 971, 976, 94 L.Ed.2d 10 (1987). 

 
Plainbull, 957 F.2d at 727-28 (emphasis added).  The Plainbull Court observed 

further:  

Regardless of the basis for jurisdiction, the federal policy supporting 
tribal self-government directs a federal court to stay its hand in order 
to give the tribal court “a full opportunity to determine its own 
jurisdiction.” ... In diversity cases, as well as federal-question cases, 
unconditional access to the federal forum would place it in direct 
competition with the tribal courts, thereby impairing the latter's 
authority over reservation affairs. 
 

Plainbull, 957 F.2d at 728 (citation omitted).  Finally, the Court noted that 

“[w]hether a tribal action is pending…does not determine whether abstention is 
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appropriate and abstention is required even in the absence of a pending tribal court 

action.  Id. (citation omitted).   

 Plaintiff cites Patsy v. Board of Regents of State of Florida 457 U.S. 496, 

512 (1982) for the proposition that exhaustion of state remedies is not required 

prior to bringing a federal action.  See Plaintiff’s Response Brief, p. 10. Exhaustion 

of State remedies is not at issue and Patsy does not address tribal court exhaustion.  

Patsy may be disregarded.   

 The Court should dismiss this matter and allow the Crow Tribal Court to 

determine its own jurisdiction and require Plaintiff to exhaust her tribal court 

remedies before attempting to proceed in a federal forum. 

IV. PLAINTIFF CONFLATES “ABSTENTION” WITH THE FEDERAL 
COMMON LAW REQUIRING “EXHAUSTION OF TRIBAL 
REMEDIES.” 

 
Plaintiff conflates the federal common law requiring “exhaustion” of tribal 

remedies with general principals of “abstention.”  The two concepts are related but 

not synonymous.  Requiring exhaustion of tribal remedies and allowing the Tribal 

Court to determine its own jurisdiction in the first instance are stronger than 

general abstention principles.  

Without citation, Plaintiff states that “abstention can only apply when the 

Court does have jurisdiction, but chooses not to exercise it.”  See Plaintiff’s 

Response Brief, p. 6.  In matters involving the interplay between tribal and federal 
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courts, this statement is misplaced.  In such instances, federal courts apply the 

exhaustion analysis and refrain from making a conclusion regarding jurisdiction, 

allowing the tribal court to make that determination in the first instance.  These 

issues not only arise when a party seeks a declaration that the tribal court lacks 

jurisdiction over it as a defendant, but often come up under the context currently 

before the Court:  where a tribal defendant seeks dismissal for failure to exhaust 

tribal remedies.  See Dish Network Corp. v. Tewa, No. CV 12-8077-PCT-JAT, 

2012 WL 5381437, at *2 (D. Ariz. Nov. 1, 2012). 

Plaintiff cites various cases for the proposition that where a federal court 

may exercise jurisdiction, it has an obligation to do so.  See Plaintiff’s Response 

Brief, p. 6 (citing Mata v. Lynch, 135 S. Ct. 2150, 192 L. Ed. 2d 225 (2015); 

Willcox v. Consol. Gas Co. of New York, 212 U.S. 19, 29 S. Ct. 192, 53 L. Ed. 382 

(1909); England v. Louisiana State Bd. of Med. Examiners, 375 U.S. 411, 84 S. Ct. 

461, 11 L. Ed. 2d 440 (1964); Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 731 

(1996); Seneca Ins. Co., Inc., v. Strange Land, Inc., 862 F.3d 835, 842 (9th Cir. 

2017)).  Relying on the same authority, Plaintiff states that an abstention balancing 

test should be applied to determine whether dismissal is appropriate to require 

tribal remedy exhaustion.  Id.  The determinative issue sailed over Plaintiff’s head.  

These cases do not impact the issue to be determined:  whether Plaintiff must 

exhaust her tribal court remedies before challenging the Crow Tribe’s jurisdiction 
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in federal court.  Plaintiff’s cited authority has nothing to do with jurisdictional 

interplay between tribal and federal courts.  In fact, the cited cases do not even 

touch on exhaustion of tribal remedies.  As Plaintiff’s cited authority lacks even 

specious connection to the issue at hand, the Court should disregard it.   

Where a motion to dismiss is made on the basis of failure to exhaust tribal 

court remedies, no weighing test applies.  Rather, exhaustion of tribal remedies is 

mandatory.  While the practical effect is that the Court may exercise abstention 

during the period of tribal court exhaustion, dismissal remains appropriate.  

V. ENFORCEMENT OF RICO BY THE UNITED STATES IS NOT 
IMPACTED BY PLAINTIFF’S CIVIL RICO CLAIM. 

Plaintiff argues that the federal government has an interest in criminal 

enforcement in Indian Country under the Major Crimes Act, 18 U.S.C. § 1153, and 

as such, dismissal is not appropriate.  Plaintiff does not enumerate which 

provision(s) of the Major Crimes Act she feels are implicated.  While the federal 

government has an interest in criminal jurisdiction in Indian country, its interest is 

not impacted, and the ability of the federal government to seek criminal 

enforcement of RICO is not frustrated, by dismissing Plaintiff’s civil RICO claim.   

Defendants’ position in this litigation does not negate the Major Crimes Act, 

RICO, or any other laws providing for federal criminal enforcement over tribal 

entities or tribal members.  If federal authorities wish to attempt enforcement of 

any criminal provisions of federal law with regard to Plaintiff’s allegations, they 
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are certainly able to do so, regardless of whether or not this Court dismisses this 

matter.  Plaintiff’s suggestion to the contrary is a failed grasping of straws. 

As the Tafflin Court, supra, noted “there is no ‘clear incompatibility’ 

between [non-federal] court jurisdiction over civil RICO actions and federal 

interests.”  Tafflin, 493 U.S. at 464.  This is because “civil RICO claims are not 

‘offenses against the laws of the United States,’ …and do not result in the 

imposition of criminal sanctions-uniform or otherwise.” Tafflin, 493 U.S. at 464 

(citing Shearson/American Express Inc. v. McMahon, 482 U.S. 220, 240-241, 107 

S.Ct. 2332, 2344-2345, 96 L.Ed.2d 185 (1987) (civil RICO intended to be 

primarily remedial rather than punitive)).   “To the extent that Congress intended 

RICO to serve broad remedial purposes, concurrent jurisdiction will advance rather 

than jeopardize federal policies underlying the statute.”  Tafflin, 493 U.S. at 456.   

Since federal interests in criminal enforcement of federal law are separate 

from RICO’s civil claim provisions, Plaintiff’s reliance on an alleged impact on 

federal interests to avoid dismissal in this matter is misplaced and dismissal 

remains appropriate.  

VI. TRIBAL MEMBERS’ ABILITY TO PURSUE ACTIONS IN 
STATE OR FEDERAL COURTS DOES NOT AMOUNT TO AN 
AUTHORIZATION FOR PLAINTIFF TO ELUDE EXCLUSIVE 
TRIBAL COURT JURISDICTION. 

 
Relying on cases involving a tribal member suing non-Indian entities in 

federal court, Plaintiff suggests she should be free to pursue her claims in any 
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jurisdiction she chooses.  Plaintiff is mistaken.  Tribal members are citizens of their 

tribe, as well as citizens of the United States and the state in which they reside.  As 

such, they are free to elect a state or federal forum to pursue their civil claims.  

However, they must still establish jurisdiction in their chosen forum.  Where tribal 

court jurisdiction over such claims is exclusive or exhaustion is required, dismissal 

remains appropriate in a non-tribal forum for lack of jurisdiction when such 

jurisdiction is challenged.  See In re Estate of Big Spring, 2011 MT 109, 360 Mont. 

370, 255 P.3d 121.  Here, Tribal Court has exclusive jurisdiction and/or exhaustion 

is required. Plaintiff’s desire alone cannot establish jurisdiction in this Court or 

negate the exhaustion requirement.  Again, Plaintiff provides no basis to avoid 

dismissal. 

CONCLUSION 

 For the reasons set forth in Defendants’ arguments, the Court should grant 

Defendants’ Motion to Dismiss.   

 DATED this 26th day of July, 2018. 
 
BROWNING, KALECZYC, BERRY & HOVEN, P.C. 

 
 

By    /s/ Evan M.T. Thompson      
 Evan M.T. Thompson 

 
 Attorneys for Defendants 
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CERTIFICATE OF COMPLIANCE 
 

 Pursuant to L.R. 7.1(d)(2)(E), I certify that the foregoing Brief in Support is 
double spaced, is a proportionately spaced 14 point typeface, and contains 3,248 
words exclusive of the caption, this certificate of compliance and the certificate of 
service. 
 

 
      /s/ Evan M.T. Thompson      
BROWNING, KALECZYC, BERRY & HOVEN, P.C. 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on the 26th day of July, 2018, a true copy of the 
foregoing was served via CM/ECF and e-mail: 
 
D. Michael Eakin 
Eakin, Berry & Grygiel, PLLC 
2815 Montana Avenue 
P.O. Box 2218 
Billings, MT 59103 
Eakin.406law@gmail.com 
 

 
 
      /s/ Evan M.T. Thompson      
BROWNING, KALECZYC, BERRY & HOVEN, P.C. 
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