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INTRODUCTION 

DOE’s Motion to Dismiss Ms. TallBear’s Complaint is merely another example of the 

callous attitude DOE has shown and continues to show towards Native American peoples and the 

discrimination they face while employed there. If Ms. TallBear were an African American 

woman repeatedly subject to discussion of a sports team named the “Blackskins” or the “N” 

word, DOE would not be moving to dismiss her Complaint because it would have already taken 

steps to address the basis for the discrimination. The fact that DOE has continued to ignore and 

brush aside Ms. TallBear’s reactions and feelings toward the equally offensive and derogatory 

term “redskins” is precisely why she was compelled to file this lawsuit. 

Instead of accepting the allegations of Ms. TallBear’s Complaint as true and defending it 

accordingly, DOE also tries to hold her Complaint to a higher standard. DOE seems to believe 

that she must allege every single fact that could support her position. Indeed, much of the law to 

which DOE cites references standards at the summary judgment stage where she would need to 

produce record evidence to satisfy her claims.  The law does not require her to meet such a 

burden at this stage. As will be shown, Ms. TallBear has clearly alleged more than enough facts 

to demonstrate that both her hostile work environment and retaliation claims are plausible. 

DOE’s Motion should be denied. 

FACTS 

Ms. TallBear is an enrolled member of the Cheyenne-Arapaho Tribes of Oklahoma and 

eligible for enrollment in the Sisseton Wahpeton Oyate and has held herself out as Native 

American her entire life. Compl. ¶ 1. She has dedicated her federal employment career to 

engaging Native American and Tribal communities in DOE programs and in the broader energy 

sector and was hired into the DOE Office of Economic Impact and Diversity (ED) in May 2011 

in large part for her ability to do just that. Id. at ¶¶ 8-9. In 2012, shortly after LaDoris “Dot” 
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Harris was confirmed to serve as Director of the ED, Ms. TallBear’s supervising Director 

expanded this mission to include other minority groups as well as leading ED on other 

organization-wide policy initiatives.  Id. at ¶¶ 10-11. 

In 2013, Ms. TallBear was detailed to a new position titled “Strategic Initiatives and 

Policy Advisor,” which directly reported to ED Director Harris. She continued in that role until 

she was offered the position permanently in July 2015 at ED Director Harris’ direction. In this 

position, Ms. TallBear’s duties again expanded to lead the origination and development of policy 

initiatives to further the ED mission. Furthermore, Ms. TallBear worked directly with leaders at 

strategic levels internal to DOE, across the Federal Government, and within private, academic, 

and non-profit organizations. Id. at ¶ 12. Throughout her tenure and ongoing performance of 

these duties, Ms. TallBear consistently received positive performance reviews and four 

consecutive ratings of “Significantly Exceeds Expectations.” Id. at ¶ 13. 

As part of her DOE mission, she attempted through presentations to DOE and to other 

federal agencies and in other ways to raise an awareness of the harm caused to Native Americans 

by the stereotypical images of Native Americans, such as Indian mascot portrayals, and the 

disparaging slur “redskin.” Id. at ¶¶ 14-16. Indian mascots, paraphernalia, and imagery—

particularly those using the term “redskins”—are especially offensive and harmful to Native 

Americans because the term is directly tied to the historical bounty hunting of Native Americans,  

and was widely used throughout the 18th and 19th centuries to denote the physical proof of kill of 
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a Native American in order for hunters to collect the monetary bounty. Today the term is widely 

known to be a racial slur.2  Id. at ¶ 18. 

As a result, many of Ms. TallBear’s presentations specifically discussed the controversial 

use of Indian mascots, including by the National Football League’s Washington “Redskins” and 

many were attended by DOE leadership. Id. After one presentation titled, “What can a critical 

look at Indian Mascots teach us about uncovering bias in ourselves and others?” in March 2012, 

DOE Associate Deputy Secretary Admiral Mel Williams asked that Ms. TallBear brief him on it 

and subsequently directed a staff person to identify recommendations to prevent and address 

these types of stereotypes and bias at DOE. Id.  at ¶ 15. Unfortunately, these recommendations 

were never carried out. Id. Nevertheless, until October 2015, Ms. TallBear gave these 

presentations in her professional capacity as an employee of DOE. Id. at ¶ 16. 

Despite her efforts, in the nearly six years Ms. TallBear has been employed by DOE in 

ED, she has been subject to the persistent use of racially offensive language, portrayals, and 

representations of Native Americans in her workplace. This environment includes repeated 

exposure to “Washington Redskins” paraphernalia from posters placed in common areas by DOE 

employees to clothing worn by employees in the workplace and her personal work area and other 

paraphernalia sold by vendors in the facility to the casual and widespread spoken use of the term 

“redskins” in her presence on a daily basis. Id. at ¶¶ 20-22. Ms. TallBear has communicated 

                                                 
2 The term (redskins) originates from a time when Native people were actively hunted and killed 
for bounties, and their skins were used as proof of Indian kill. Bounties were issued by European 
companies, colonies, and some states, most notably California. By the turn of the 20th century it 
had evolved to become a term meant to disparage and denote inferiority and savagery in 
American Culture. By 1932, the word had been a term of commodification and a commentary on 
the color of a body part. It was not then, and is not now an honorific. See Ending the Legacy of 
Racism in Sports & the Era of Harmful “Indian” Sports Mascots, page 10, National Congress of 
American Indians, Position Paper, October 2013.  “The State reward for dead Indians has been 
increased to $200 for every red-skin sent to Purgatory. This sum is worth more than the dead 
bodies of all the Indians east of the Red River are worth.” The Daily Republican, 1863. 
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multiple times to DOE leadership that she is deeply offended by the term and its widespread use 

in the DOE workplace. Id. at ¶ 18. Yet, DOE’s Office of Diversity and Inclusion, which falls 

under ED, has never included cultural sensitivity training or demographic statistics related to 

Native Americans in its diversity training or included Native Americans in the proactive goals to 

increase equal opportunity at DOE in its annual MD-715 report to the Equal Employment and 

Opportunity Commission. Id.  at ¶¶ 17, 19, 23.  These degrading and harmful images and 

remarks combined with the lack of the same protection and consideration as other protected 

classes by DOE leadership have made Ms. TallBear feel unwelcomed, alienated, and 

disrespected in her workplace, and have caused her to have embarrassing and uncomfortable 

interactions with her colleagues when raising the discrimination and to feel ashamed and 

disappointed in herself when she did not do so. Id. at ¶ 24. 

Almost from the beginning of her six-year tenure at DOE, Ms. TallBear expressed 

concerns to DOE’s and other federal agencies’ leadership regarding the prevalence of Indian 

mascot depictions and the systemic and pervasive use of the term “redskin” in the DOE 

workplace. As early as March 2013, she specifically sent a memorandum to ED Director Harris 

as well as the Deputy Directors for the Office of Diversity and Inclusion and the Office of Civil 

Rights and had a separate meeting with one of them, highlighting the hostile work environment 

and explaining consistent and severe feelings of discomfort, exclusion, discrimination, 

depression, embarrassment, and anxiety. Id. at ¶ 25-26. She was essentially told that her concerns 

were being dismissed by the Office of Diversity and Inclusion. Id. at ¶ 25.  

Two months later, Ms. TallBear followed up with DOE leadership regarding her 

concerns, but DOE’s Office of General Counsel found no legal basis to ban such paraphernalia 

and commented that although DOE could provide sensitivity training, such training was not 
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advised at that time. Id. at ¶¶ 27-28. It further suggested that the Office of Personnel 

Management (“OPM”) or the Equal Employment Opportunity Commission (“EEOC”) would be 

the appropriate federal agency to initiate any action regarding Ms. TallBear’s concerns.  Id. at ¶ 

28. Ms. TallBear followed the Office of General Counsel’s suggestion; in October 2013, she 

submitted a memorandum to both OPM and EEOC regarding the prevalence of the term 

“redskin” and stereotypical Indian mascots in the workplace. Id. at ¶ 29. When she received no 

response from either federal agency, she followed up again with OPM  in June 2014 and initiated 

new correspondence to U.S. Commission on Civil Rights (USCCR) in November 2014 

expressing her concern and seeking guidance on how to “advance a conversation and action on 

this issue other than filing a formal complaint for hostile work environment.” Ms. TallBear never 

received a response from the USCCR. Id. at ¶¶ 30-31. 

Finally, in December 2014, OPM responded that there was no legal basis for banning 

Indian mascot paraphernalia, but noted that it did not have the authority to advise her on 

employment discrimination claims. Id. at ¶ 32. Shortly thereafter, OPM suggested that Ms. 

TallBear give a presentation that included sensitivity training on the “redskins” issue to the 

Agency Strategic Partnership Quarterly Meeting of Agency Diversity Leaders, which she did on 

September 30, 2015. Id. at ¶ 33. 

Indeed, several federal agencies asked Ms. TallBear to speak at their upcoming Native 

American Heritage Month events in November 2015. Id. at ¶ 34. Ms. TallBear’s presentation for 

these events was intended to educate employees on Native American perspectives and discuss 

the use of Native Americans as mascots with comparisons to other ethnic groups as mascots. Ms. 

TallBear accepted these invitations in her official capacity because the promotion of civil rights 

and workplace diversity efforts, including the fostering of an inclusive and respectful 
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6 

environment for Native Americans in the federal workplace, were within her general job duties 

and the mission of ED. Id. at ¶¶ 9, 11, 34. 

On October 23, 2015, Ms. TallBear notified ED Director Harris that she had accepted 

these speaking engagements and that the remarks and presentation would discuss the challenges 

to achieving Native American inclusion in the federal workplace and the stereotypical depictions 

of Native Americans in mainstream culture including sports team’s mascots. Id. at ¶ 35. 

Although she had spoken at these types of events for other federal agencies for the past two 

years, ED Director Harris responded with disdain, stating “I don’t want. . . my role as Director at 

jeopardy because you went off speaking regarding controversial issues. . . . This is no different 

than if I had one of our LGBT employees speaking regarding on a controversial issue . . . or an 

African American speaking regarding the confederate flag. . . .”  Id. at ¶ 36. 

Within days of Ms. TallBear’s disclosure and ED Director Harris’ negative reaction, ED 

Director Harris not only postponed Ms. TallBear’s attendance at the Federal Executive Institute 

training, which ED Director Harris had approved in August 2015 and in which Ms. TallBear was 

enrolled for January 2016, but also began removing Ms. TallBear from her policy lead position 

and stripping her of a leadership role with DOE. Specifically, ED Director Harris began 

excluding Ms. TallBear from meetings, briefings with senior leadership or other offices, and 

similar assignments that she had handled for the last several years and that fell within the scope 

of her job duties. Id. at ¶¶ 37-39. Ms. TallBear also has not been allowed to accept any official 

speaking engagements or to take official travel to represent DOE at national conferences and 

other gatherings to conduct stakeholder engagement. Prior to this systematic removal of Ms. 

TallBear’s leadership duties, Ms. TallBear traveled between 10-15 times per year. Id. at ¶ 40. 
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Moreover, on October 29, 2015, on the heels of these retaliatory actions, DOE Deputy 

General Counsel for General Law banned Ms. TallBear from attending her planned speaking 

engagements for Native American Heritage month unless she took personal leave and 

disassociated herself from DOE when speaking at the events. Id. at ¶ 41. Deputy General 

Counsel acknowledged that Indian mascot portrayals are prevalent at DOE but stated DOE 

would do nothing to address it because  “two wrongs don’t make a right” and allowing Ms. 

TallBear to make a presentation showing other ethnic groups such as African Americans, Asian 

Americans, and Hispanic Americans as mascots could “open the agency up to litigation.”  Id. 

The systematic removal of her duties continued over the next two months. In November 

2015, many of the responsibilities Ms. TallBear had fulfilled over the past few years as the 

“Strategic Initiatives and Policy Advisor” (both as a detail and permanent position) were 

reassigned to another newer and less experienced staff person at the direction of ED Director 

Harris. Id. at ¶ 42. Then, in December 2015, Ms. TallBear was stripped of her organizational title 

as “Strategic Initiatives and Policy Advisor” and was reassigned to the Office of Civil Rights to 

process Title VII complaints, with which she had no prior experience. Id. at ¶ 43. 

Following this de facto demotion and reassignment, Ms. TallBear tried to mitigate the 

damage to her career by seeking out detail opportunities with energy policy offices. Id. at ¶ 44. 

Although multiple offices offered to bring her in on detail at no charge to ED between February 

2016 and July 2016, DOE leadership blocked several detail requests, at least one of which was 

because Ms. TallBear had filed an informal complaint about her hostile work environment and 

the retaliation she was experiencing.  Id.  at ¶¶ 44-46.  

As a result of DOE’s discriminatory conduct, callous response to Ms. TallBear’s 

complaints, and the resulting retaliation, Ms. TallBear has suffered, and will continue to suffer, 
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irreparable loss and injury, including, but not limited to, humiliation, embarrassment, mental and 

emotional distress, anxiety, and the diminishment of her career opportunities. Id. at ¶ 47. In 

addition, since being stripped of her energy policy and tribal engagement focus on December 7, 

2015, Ms. TallBear’s physical health and emotional well-being has been affected, as evidenced 

by her having taken approximately 150 hours of sick leave in the last twelve month period—

versus only about 30 hours in the previous twelve month period. Id. 

ARGUMENT 

DOE has moved to dismiss Ms. TallBear’s lawsuit, alleging that she has failed to state a 

claim as a matter of law for both hostile work environment and retaliation. However, at this stage 

of the litigation, Ms. TallBear is not required to prove her case or to have each and every fact 

developed with absolute certainty. Rather, she must plead only enough facts to make her claims 

plausible—an obligation she has not only met but exceeded. Ms. TallBear’s hostile work 

environment claim is well-supported with allegations that DOE engaged in intentional race 

discrimination by both allowing, and subsequently refusing to take action against, persistent use 

of the term “redskins” within the workplace, in spite of Ms. TallBear’s complaints. In response 

to those complaints and other protected activities, DOE then retaliated against her by postponing 

a training she planned to attend, steadily stripping away her leadership role and responsibilities, 

reassigning her to a position with which she had no experience, and refusing to allow her to 

engage in detail requests with other offices. Because both the hostile work environment and 

retaliation claims as pleaded far exceed the plausibility standard, DOE’s Motion should be 

denied. 
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A. Ms. TallBear Need Not Know or Assert Every Fact at the Pleading Stage. 

A motion to dismiss for failure to state a claim upon which relief can be granted is 

generally viewed with disfavor and rarely granted. Link v. United States, 539 F. Supp. 2d 360, 

361 (D.D.C. 2008) (citing Doe v. U.S. Dep't of Justice, 753 F.2d 1092, 1102 (D.C. Cir. 1985)). 

For a complaint to survive a Rule 12(b)(6) motion to dismiss, it need only provide a short 

and plain statement of the claim and the grounds on which it rests in order to “give the defendant 

fair notice of what the . . . claim is and the grounds upon which it rests.” Fed. R. Civ. P. 8(a)(2); 

Twombly, 550 U.S. at 55. The complaint need not contain “detailed factual allegations,” and it 

need not leave even a charitable reader with the sense that recovery is likely. McManus v. Kelly, 

CV 14-1977 (RDM), 2017 WL 1208395, at *5 (D.D.C. Mar. 31, 2017) (citing Twombly, 550 

U.S. at 556). Thus, at the pleading stage, the plaintiff need only provide enough facts in the 

complaint to state a claim to relief that is “plausible on its face and to nudge his or her claims 

across the line from conceivable to plausible.” Dews-Miller v. Clinton, 707 F. Supp. 2d 28, 40 

(D.D.C. 2010). 

Once a claim has been adequately stated, it may be supported by showing any set of facts 

consistent with the allegations in the complaint. Id. at 40–41. Importantly, a Rule 12(b)(6) 

motion does not test a plaintiff's ultimate likelihood of success on the merits; rather, it tests 

simply whether a plaintiff has properly stated a claim. Gill v. D.C., 872 F. Supp. 2d 30, 33 

(D.D.C. 2012). In deciding such a motion, the court must assume all allegations in the complaint 

to be true, even if doubtful in fact, and must give the plaintiff the benefit of all reasonable 

inferences derived from facts alleged. Dews-Miller, 707 F.Supp. 2d at 41. 

In his Motion to Dismiss, DOE directly acknowledges that a plaintiff who lacks direct 

evidence of discrimination “is not required to plead every fact necessary to establish a prima 

facie face to survive a motion to dismiss.” Mtn. at 5. Yet, DOE then proceeds to argue that this 
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Court should in fact dismiss Ms. TallBear’s complaint for the very reason that she has not 

pleaded every fact DOE deems to be necessary to prove her case. But as DOE is aware, Ms. 

TallBear need not win this case through her Complaint, nor must the Court determine at this 

stage her ultimate likelihood of success. Rather, she must allege only enough facts which make 

her claim plausible, adding up to “more than a sheer possibility” that a violation of Title VII did 

occur.  

The artificially high burden to which DOE is attempting to hold each element of Ms. 

TallBear’s hostile work environment and retaliation claims is further demonstrated by the fact 

that the dozens of cases DOE cites in support of its Motion were decided at the summary 

judgment, not motion to dismiss, stage of the litigation. See, e.g., Richardson v. Petasis, 160 F. 

Supp. 3d 88 (D.D.C. 2015); Dudley v. Washington Metro. Area Transit Auth., 924 F. Supp. 2d 141 

(D.D.C. 2013); Edwards v. Wallace Cmty. Coll., 49 F.3d 1517 (11th Cir. 1995); Nurriddin v. 

Goldin, 382 F. Supp. 2d 79 (D.D.C. 2005). This difference in procedural stance is significant, 

because the standard for surviving a motion for summary judgment under Rule 56 is 

substantially higher than the standard for surviving a motion to dismiss for failure to state a claim 

under Rule 12(b)(6). Whereas a plaintiff must provide evidence to show a genuine dispute as to 

material fact to survive a Rule 56 motion, and such a motion is typically brought after discovery 

has been conducted, Rule 12(b)(6) requires a plaintiff to provide only enough facts to make a 

claim plausible at the motion to dismiss stage. Thus, these cases have little value in analyzing 

whether Ms. TallBear has adequately pleaded her claims. DOE is merely trying to skip this 

threshold stage and to prevent Ms. TallBear from being able to conduct discovery before this 

Court assesses the legal sufficiency of her claims. 
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 When Ms. TallBear’s claims are viewed with the appropriate pleading lens, Ms. Tallbear 

has easily met the required plausibility standard for both her hostile work environment and 

retaliation claims. This Court should deny DOE’s Motion to Dismiss. 

B. Ms. TallBear Has Adequately Pleaded a Hostile Work Environment Claim.  

DOE alleges that Ms. TallBear’s Complaint is “deficient as a matter of law because it 

does not allow a plausible inference that either (1) she suffered intentional discrimination on the 

basis of her status as a Native American; or (2) that any allegedly discriminatory conduct was 

sufficiently severe or pervasive to constitute an objectively hostile work environment under the 

totality of the circumstances.” Mtn. at 6. But, DOE fails to fully understand the nature of Ms. 

TallBear’s claims. Even if DOE were correct that the persistent use of the derogatory and 

demeaning racial slur “redskin” in the workplace before her complaints may have had a “benign” 

explanation, the continued use of that term by DOE leadership and employees around her after 

her complaints certainly can give rise to an inference of intentional discrimination because of her 

status as Native American and create a plausibly hostile work environment in light of DOE’s 

failure to offer even a simple cultural sensitivity training. 

To prevail on a hostile work environment claim, a plaintiff must first demonstrate “that 

he or she was subjected to ‘discriminatory intimidation, ridicule, and insult.’” Wright v. Lynch, 

196 F. Supp. 3d 76, 84 (D.D.C. 2016) (citing Ayissi-Etoh v. Fannie Mae, 712 F.3d 572, 577 

(D.C. Cir. 2013)). In order to meet this standard, a plaintiff must “‘always prove that the conduct 

at issue was not merely tinged with offensive ... connotations, but actually constituted 

discrimina[tion] because of’ the employee’s protected status.” Wright, 196 F. Supp. 3d 76, 84 

(quoting Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 81, 118 S. Ct. 998, 1002, 140 

L. Ed. 2d 201 (1998). In addition, a plaintiff seeking to prevail on a hostile work environment 

claim must “demonstrate that the discriminatory intimidation, ridicule, and insult to which he or 
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she was subjected was ‘sufficiently severe or pervasive to alter the conditions of [his or her] 

employment and create an abusive working environment.’” Wright, 196 F. Supp. 3d 76, 85 

(D.D.C. 2016) (citing Harris v. Forklift Sys., Inc., 510 U.S. 17, 114 S. Ct. 367, 368, 126 L. Ed. 

2d 295 (1993)). In addressing such a claim, the court “looks to the totality of the circumstances, 

including the frequency of the discriminatory conduct, its severity, its offensiveness, and whether 

it interferes with an employee’s work performance.” Wright, 196 F. Supp. 3d at 86 (citing Ayissi, 

712 F.3d 572, 577). 

There is no “magic number” that gives rise to an actionable Title VII hostile work 

environment claim; generally, the more severe the conduct, the fewer occurrences necessary to 

create a hostile work environment. Burkes v. Holder, 953 F. Supp. 2d 167, 178 (D.D.C. 2013). A 

single, sufficiently severe incident, then, may suffice to create a hostile work environment. Id. at 

179 (citing Ayissi-Etoh v. Fannie Mae, 712 F.3d 572, 579 (D.C. Cir. 2013) (Kavanaugh, J., 

concurring). Alternatively, a hostile work environment claim under Title VII can consist of 

several individual acts that may not be actionable on their own, but become actionable due to 

their cumulative effect. Baird v. Gotbaum, 792 F.3d 166, 168 (D.C. Cir. 2015).  

It bears repeating that at the motion to dismiss stage, a plaintiff is not required to prevail 

on her claims, only to plead sufficient facts to show that the claim is plausible. Hopkins v. 

Women's Div., Gen. Bd. of Glob. Ministries, 238 F. Supp. 2d 174 (D.D.C. 2002) (Native 

American employee sufficiently pled race discrimination claims under Title VII, even though 

claims were “inarticulately drafted.”); Guerrero v. Vilsack, 134 F. Supp. 3d 411 (D.D.C. 2015) 

(declining to dismiss case intentional race discrimination claim under Title VII, due to lack of 

development of a factual record). 
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When all of Ms. TallBear’s allegations are taken as true, as they must be at this stage, 

they show that Ms. TallBear has met the required pleading standard for her hostile work 

environment claim. 

1. Ms. TallBear Has Sufficiently Alleged Intentional Discrimination on 
the Basis of Race. 

Here, DOE seeks to dismiss its discriminatory treatment of a Native American employee 

essentially because “expressing support for a professional sports franchise by referencing its 

team name” cannot show intentional discrimination on the basis of race. Mtn. at 8. However, this 

hostile work environment claim is not about whether the Washington Redskins’ name and 

mascot is illegal or even popular; it is about whether DOE callously ignored its prevalence in the 

workplace after a Native American employee expressed its offensiveness to her because the 

name and mascot happened to be a racial slur to Native Americans rather than another racial 

group. This failure to act further demonstrates that Ms. TallBear was discriminated against 

because of her status as Native American.  

DOE also goes to great pains to emphasize that the term “redskin” is an “ambiguous 

expression that could plausibly be interpreted as either discriminatory or benign,” and that it is 

only “in Plaintiff’s mind” that the term carries an “offensive connotation.”3 Mtn. at 19. This 

argument continues to disregard the objective offensiveness of the term, despite its clear origins 

in violence against Native Americans.  As alleged in the Complaint, the term “redskin” was 

widely used throughout the 18th and 19th centuries to denote the physical proof of kill of a Native 
                                                 
3 DOE cites to Webber v. Int’l Paper Co., 417 F.3d 229 (1st Cir. 2005) in support of the 
proposition that an ambiguous expression that can be plausibly interpreted as either 
discriminatory or benign does not on its own reflect illegal discriminatory animus. However, this 
case is factually distinguishable from Ms. TallBear’s case, as the employee’s alleged evidence of 
pretext for disability discrimination was his co-worker’s use of the expression “salaried people 
do not get hurt.” This expression, which is indeed ambiguous, cannot be equated a term which is 
exclusively used to refer to Native American people, and which is clearly rooted in oppressive 
history.  
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American in order for hunters to collect the monetary bounty. See Compl. ¶ 18. Even if one 

could view the use of the term “redskin” as benign despite its bloody history, Ms. TallBear 

alleges much more than just “the mere presence of the mascot” in her Complaint. Id.  

Again, DOE is trying to set a higher standard for Ms. TallBear than the case law 

supports, especially at the motion to dismiss stage. DOE specifically argues that Ms. TallBear 

has “failed to allege facts that would permit an inference that the presence of the Redskins 

moniker in the DOE workplace was motivated because of its adverse effect on Native Americans 

rather than in spite of that effect.” Mtn. at 19.  Even if the presence of “redskins” paraphernalia 

was motivated by support of the football team for some employees, that arguably benign 

motivation does not mean that other employees’ use of it was not motivated “because of” Ms. 

TallBear’s status as Native American particularly after their knowledge of its offensiveness to 

her.  See, e.g., Ash v. Tyson Foods, Inc., 546 U.S. 454, 456, 126 S. Ct. 1195, 1197, 163 L. Ed. 2d 

1053 (2006) (while the term “boy” may not always be evidence of racial animus, it does not 

follow that the term, standing alone, is always benign). Moreover, the persistent use of the term 

“redskin” is a far cry from the arguably “common and innocuous” use of the word “boy” in the 

summary judgment case cited by DOE. Richardson, 160 F. Supp. 3d at 112. 

Even assuming, arguendo, that use of the term in the workplace was not directly 

“because of” Ms. TallBear’s status as a Native American, DOE’s response—specifically, its 

failure to take action to curb use of the term—was indeed only because the slur was directed 

toward Native Americans and not another protected group. Ms. Tallbear alleges that she and 

other Native Americans were not afforded the same protection and consideration as other 

protected classes in the workplace, as evidenced by DOE’s failure to take action against use of 

the term. Id. at ¶ 41. These facts, assumed as true, are sufficient to establish that it was plausible 
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that she was discriminated against because of her race. In fact, it is only because of Ms. 

TallBear’s status as a Native American that the term has the negative impact that it does, causing 

her to feel “unwelcome, alienated and disrespected in her workplace.” Compl. ¶ 24.  

Thus, in spite of DOE’s position it is certainly plausible (at a bare minimum) from the 

pleadings that not only the continued use of the term “redskins” in her presence after Ms. 

TallBear made DOE officials and employees aware of the term’s offensiveness to her but also 

DOE’s failure to address the resulting hostile work environment for Ms. TallBear was in fact 

based on her status as Native American.  

2. Ms. TallBear Has Sufficiently Alleged that DOE’s Conduct Was Both 
Severe and Pervasive. 

Again, DOE tries to shrug off Ms. TallBear’s concerns regarding her hostile work 

environment by suggesting that she is complaining of “a general civility code.” (Mtn. at 10). But 

the use of repeated racially discriminatory language in the workplace, and the intentional refusal 

to try to stop such language is not a question of “civility,” but of conduct so distressing that it 

interferes with an employee’s ability to do her job. The prevalence of the use of the term 

“redskin” throughout her workplace is also merely the underpinning of the hostile work 

environment experienced by Ms. TallBear, as DOE’s continued refusal to acknowledge or 

address the issue made the environment even more hostile. 

Severity and pervasiveness, for purposes of determining whether conduct created a 

hostile work environment under Title VII, are determined by reference to all the circumstances, 

including the frequency of the discriminatory conduct, its severity, whether it is physically 

threatening or humiliating or a mere offensive utterance, and whether it unreasonably interferes 

with an employee's work performance. Baird, 792 F.3d at 169. This standard is an objective one. 

Id. The D.C. Circuit has held that “[s]everity and pervasiveness are complementary factors and 
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often go hand-in-hand, but a hostile work environment claim could be satisfied with one or the 

other.” Brooks v. Grundmann, 748 F.3d at 1276 (D.C. Cir. 2014). Although conduct that is not 

severe or pervasive enough to create an objectively hostile or abusive work environment is beyond 

Title VII's purview, “Title VII comes into play before the harassing conduct leads to a nervous 

breakdown” and “[a] discriminatorily abusive work environment, even one that does not seriously 

affect employees' psychological well-being, can and often will detract from employees' job 

performance, discourage employees from remaining on the job, or keep them from advancing in their 

careers.” Harris, 510 U.S. at 22. 

DOE seeks to minimize the hostile work environment experienced by Ms. TallBear with 

the argument that the term “redskin” can “carry a benign explanation;” i.e., the name of an NFL 

team. Mtn. at 12–13. But DOE’s attempt to legitimize an objectively derogatory and racist term, 

merely because it is used within another popular context must fail. Because a term has an 

accepted use in one realm does not preclude that term from simultaneously being facially 

offensive and discriminatory, and does not automatically make use of the term in the workplace 

appropriate or permissible under the law.  

Indeed, DOE appears to implicitly acknowledge that other terms and images based on 

offensive racial history, such as the image of a monkey—which could ostensibly carry a benign 

alternative explanation—may in fact create a hostile work environment. Mtn. at 12–13 (citing 

Jones v. UPS Ground Freight, 683 F.3d 1283 (11th Cir. 2012), in which the court held that “[g]iven 

history of racial stereotypes against African-Americans and prevalent one of African-Americans as 

animals or monkeys, it is reasonable, perhaps even obvious, conclusion that use of monkey imagery 

is intended as “racial insult,” for purposes of hostile work environment analysis.”). 

And, unlike the image of a monkey, “redskin” has absolutely no other possible meaning 

besides a derogatory reference to Native American people. Even as a football mascot, the term is 
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a direct reference to Native Americans, as evidenced by the visual image of the team’s mascot—

a stereotypical representation of a Indian chief.  In this way, it is akin to use of the “n-word,” a 

term which the 8th Circuit has determined may be evidence of racial antipathy sufficient for Title 

VII, even when used in jest. Delph v. Dr. Pepper Bottling Co. of Paragould, Inc., 130 F.3d 349, 356 

(8th Cir. 1997). Thus, as alleged in the Complaint, the term “redskin,” on its own, even when 

used to discuss a team, is sufficient to create a hostile work environment claim because it is both 

“among the most repugnant of all racist symbols,” and “is itself an instrument of violence.” 

Compl. at ¶ 18.  

Perhaps because it cannot fully dismiss the objectively offensive nature of the term, DOE 

claims that a hostile work environment cannot be established because the term “redskin” was not 

directed at Ms. TallBear, but this interpretation mischaracterizes the case law. Even in a case also 

cited by DOE in support of a different proposition, the 11th Circuit held hat “[a] plaintiff may 

have a viable hostile environment claim even if the racial remarks were not directed at her.” 

Edwards, 49 F.3d at 1522. Other courts have similarly held that racial epithets need not be 

directed at a plaintiff if there is evidence of a pervasive or continuing pattern of conduct showing 

harassment of other members of the protected group. See, e.g. Little v. NBC, 210 F. Supp. 2d 

330, 389 (S.D.N.Y. 2002) (hostile work environment could be shown by combination of 

incidents including plaintiff overhearing racial or vulgar comments directed at other employees, 

plaintiff seeing ku klux klan robe, and plaintiff seeing a hanging noose with with a name of a co-

worker). Although this Court has found that “conduct directed at others rather than at plaintiff ... 

is less indicative of a hostile work environment,” it made such a finding in the context of a 

hostile work environment claim from a plaintiff where “many of the incidents cited” were not 

related to his race or religion, and the only incident with explicit racial tones was plaintiff's 
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discovery of icons on a computer that read “racist jokes and stories,” but yielded empty folders. 

Nurriddin v. Goldin, 382 F. Supp. 2d 79, 108 (D.D.C. 2005). This case is easily distinguishable 

from the present case, where the racist terms at issue are used exclusively by DOE employees to 

describe Native Americans, a status Ms. TallBear claims.  

Moreover, Ms. TallBear alleges a series of events beyond the prevalence of the 

“redskins” term and imagery around her, intentionally carried out by DOE employees, which 

have created a hostile work environment for her. Despite being told by Ms. TallBear on 

numerous occasions that the term “redskin” was offensive and derogatory to Native Americans, 

DOE continued to allow, and essentially endorsed, this discrimination against her by actions 

including:  

 intentionally excluding Native Americans from DOE’s diversity training and failing 
to offer cultural sensitivity training, even after Ms. Tallbear has complained on 
numerous occasions of the “degrading and harmful images and remarks” regarding 
use of the term “redskin” in the workplace; 
 

 refusing to conduct sensitivity training following Ms. Tallbear’s complaints about 
prevalence of materials in the workplace which were offensive to Native Americans, 
thereby ensuring that the offensive conduct would continue;  

 
 permitting posters with the term and related, stereotypical imagery to be placed in 

common areas by DOE employees after knowledge of its offensiveness to Native 
Americans and refusal to conduct sensitivity training; 
 

 permitting employees to wear clothing which displays the term and the related, 
stereotypical imagery after knowledge of its offensiveness to Native Americans and 
refusal to conduct sensitivity training; 

 permitting vendors in its facility to display the term and the related, stereotypical 
imagery after knowledge of its offensiveness to Native Americans and refusal to 
conduct sensitivity training; and 

 permitting a trainer to lead a training for DOE employees while wearing clothing 
which displays the term and the related, stereotypical imagery. 
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Compl. at ¶¶ 20-21, 23, 28. These slurs and racist images occurred on a repeated basis in a 

variety of forms: repeatedly spoken, printed, and used as an illustration on clothing. When an 

employee knows about this type of environment and ratifies or condones it by failing to remedy 

it, the Ninth Circuit has specifically held that an employer can be held liable for the third-party 

harassment by employees on a negligence and ratification rather than intentional discrimination 

theory. Galdamez v. Potter, 415 F.3d 1015, 1022 (9th Cir. 2005). That this environment, in the 

federal workplace, could constitute a hostile work environment for a Native American employee 

under Title VII is undoubtedly plausible, at the very least. 

To belittle these allegations, DOE alleges that the presence of the Redskins mascot could 

not have unreasonably interfered with Ms. Tallbear’s work environment because: 1) she did not 

complain until she had been employed for nearly two years; and 2) because she consistently 

received positive performance reviews. Mtn. at 13. Yet DOE offers no support for its assertion 

that the severity and pervasiveness of a hostile work environment depends on when the 

complaint was filed, likely because it is aware that such a claim is unfounded. Indeed, employees 

often do not immediately report perceived discriminatory conduct for many reasons which do not 

relate to the strength of their the Title VII claim.  Moreover, this Court has held that even acts 

which are time-barred may be included in a plaintiff’s claim for hostile work environment, as 

long as they are sufficiently “similar in nature, frequency, and severity . . . [to] be considered part 

and parcel of the hostile work environment.” Baird, 888 F. Supp. 2d at 68 (quoting Wilkie v. 

Dep't of Health & Human Servs., 638 F.3d 944, 951 (8th Cir.2011)). DOE’s attempt to diminish 

the severity of Ms. Tallbear’s claim on the basis of when she filed her complaint accordingly 

fails. 
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Second, although a discriminatorily abusive work environment “can and often will 

detract from employees' job performance to such a degree as to be actionable under Title VII,” 

the law does not require poor job performance to make a hostile work environment claim. 

Harris, 510 U.S. at 21 (even without regard to job performance or mental state, “the very fact 

that the discriminatory conduct was so severe or pervasive that it created a work environment 

abusive to employees because of their race, gender, religion, or national origin offends Title VII's 

broad rule of workplace equality.”).  Nor does a positive performance imply the absence of an 

actionably hostile work environment. Rather, Ms. TallBear’s exemplary job performance 

establishes only that she succeeded in spite of a hostile work environment—not that a hostile 

work environment did not exist. 

C. Ms. TallBear Has Adequately Pleaded a Retaliation Claim.  

To make out a prima facie case of retaliation under Title VII, Ms. TallBear must show 

that: 1) she engaged in statutorily protected activity; (2) she suffered an adverse employment 

action; and (3) there is a causal connection between the two. Dews-Miller, 707 F. Supp. 2d at 52. 

Temporal proximity is not required to state a retaliation claim, as it “neither demonstrates 

causality conclusively, nor eliminates it conclusively.’” Bartlette v. Hyatt Regency, 208 F. Supp. 

3d 311, 323 (2016) (citing Bryant v. Pepco, 730 F. Supp. 2d 25, 31 (D.D.C. 2010)). Further, 

retaliatory conduct in violation of Title VII need not reach the same level of adversity as 

discriminatory conduct. Guerrero, 134 F. Supp. 3d at 426. 

Although DOE spends much of its Motion to Dismiss nitpicking the specific allegations 

supporting Ms. TallBear’s retaliation claim, Ms. TallBear has pleaded sufficient facts to give 

DOE fair notice of her claim and its basis. When the allegations of Ms. TallBear’s Complaint are 

read together and taken as true, they demonstrate that Ms. TallBear was engaged in different 
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forms of statutorily protected activity for four years and that DOE at first refused to acknowledge 

the discrimination and then later took adverse employment action against her because of it. 

1. Ms. TallBear Engaged in Protected Activity Throughout Her DOE 
Tenure. 

There are two types of activity that constitute protected activity under Title VII. The first 

“consists of ‘acts oppo[sing] any practice made an unlawful practice by this subchapter.’ The 

second consists of ‘ma[king] a charge, testify[ing], assist[ing], or participat[ing] in any manner in 

an investigation, proceeding or hearing.’” Bryant, 730 F. Supp. 2d at 31 (citing Crawford v. 

Metro. Gov't of Nashville & Davidson Cty., Tenn., 555 U.S. 271, 274, 129 S. Ct. 846, 850, 172 

L. Ed. 2d 650 (2009) (internal citations omitted). The United States District Court for the District 

of Columbia has held that an employee has met the opposition requirement when said “[…] 

employee communicates to her employer a belief that the employer has engaged in ... a form of 

employment discrimination[.]” Bryant 730 F. Supp. 2d 25, 31 (citations omitted). 

Although an employee clearly engages in protected activity by making a complaint to her 

employer or participating in an EEO investigation, the activity need not be such an obvious form 

of participation or opposition to be protected. For example, this court has found that a plaintiff 

can demonstrate that she engaged in a protected activity by providing evidence that she 

communicated to her employer, supervisors, or fellow employees concerns regarding 

discrimination against another employee based on race, sex, religion or nationality. Dunbar v. 

Foxx, No. 13-CV-872, 2017 WL 1208391 at *10 (D.D.C. Mar. 31, 2017) (genuine issue of 

material fact existed as to whether federal agency's allegedly retaliatory actions against employee 

who supported co-worker's charge of discrimination, including lowered performance evaluation 

and transfer, resulted in objectively tangible harm, precluding summary judgment on employee’s 

Title VII retaliation claim). 
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This Court has also found that a plaintiff met the protected activity requirement for a 

Title VII retaliation claim simply by attending an informal meeting between his fellow 

employees and  his employers which concerned Title VII discrimination, during which plaintiff 

did not even speak. Bryant, 730 F. Supp. 2d 25, 31 (African American employee’s allegations 

that he attended informal meetings concerning allegations of racial discrimination and that four 

months later he was reassigned were sufficient to plead causal connection between his activity 

and an adverse action, as required for his Title VII retaliation claim). 

Indeed, DOE readily admits for purposes of its Motion that Ms. TallBear’s March 8, 

2013 and May 21, 2013 communications to ED Director Harris constitute protected opposition 

activity and that her December 10, 2015 informal complaint and her March 2, 2016 formal 

complaint constitute protected participation activity. Mtn. at 14-15. Rather, DOE attempts to 

limit its exposure for retaliation by arguing that Ms. TallBear cannot rely on (1) any 

communications and meetings with other federal agencies because she did not allege that DOE 

knew about them or (2) her presentations at various federal agencies during the course of Native 

American Heritage Month in November 2015 as “protected activity.” Mtn. at 16-18. 

Although Ms. TallBear does not specifically allege that DOE knew about her 

communications and meetings with other federal agencies, the allegations clearly indicate that 

she was taking those actions at DOE Office of General Counsel’s instruction and imply that the 

other federal agencies might have communicated with DOE about Ms. TallBear’s concerns. See 

Compl. at ¶¶ 29-33. Moreover, if Ms. TallBear’s communications and meetings did not indicate 

that she was complaining of a hostile work environment and engaging in protected activity, OPM 

would not have ultimately responded in December 2014 that there was no legal basis for banning 

Indian mascot paraphernalia, but that it did not have the authority to advise her on employment 
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discrimination claims. Id. at ¶ 32. At a minimum, Ms. TallBear should be entitled to the 

opportunity to seek discovery as to whether DOE in fact knew about these communications and 

meetings. 

In its attempt to limit the extent of Ms. TallBear’s protected activity, DOE further 

misunderstands Ms. TallBear’s allegations as to the scope and significance of her presentations. 

DOE claims that her presentations at various federal agencies during the course of Native 

American Heritage Month in November 2015 cannot constitute protected activity, but Ms. 

TallBear’s allegations are much broader. First, DOE cannot ignore that her numerous 

presentations within DOE throughout her tenure and DOE leadership’s knowledge and 

subsequent actions could constitute protected activity. From as early as 2011 until October 2015, 

Ms. Tallbear gave many presentations at DOE and other federal agencies concerning “topics on 

stereotypes, bias, and racism related to Native Americans,” which often included a discussion of 

the discriminatory use and depiction of controversial Indian Mascots. Complaint ¶¶ 14-16, 33-

34. These presentations were given to groups of federal employees and frequently included DOE 

Directors who actively engaged Ms. TallBear in later individual discussions and follow-up about 

her specific concerns. Id. So, even though the presentations might have been given in her 

“official capacity” to further “the promotion of civil rights and diversity,” the surrounding 

circumstances, including her follow-up conversations and meetings with DOE leadership in 

which she identified her specific concerns about DOE’s discriminatory practices, could be the 

basis for her retaliation claim. 

Moreover, in its haste to dismiss the significance of Ms. TallBear’s November 2015 

presentations to other federal agencies, DOE fails to acknowledge that Ms. TallBear is not 

relying on these presentations alone to constitute protected activity. Mtn. at 15-17. Ms. 
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TallBear’s specific conversations with both ED Director Harris and DOE’s Office of General 

Counsel in October 2015 about the reasons behind these presentations and her concerns about the 

unequal treatment of Native American concerns compared to other racial groups demonstrates a 

“complaint to an employer about a specific discriminatory practice.” Compl. at ¶¶ 35-37, 41.  

Thus, contrary to DOE’s narrow understanding, Ms. TallBear engaged in many instances 

of protected activity between her May 21, 2013 email to ED Director Harris and her informal 

EEO complaint on December 10, 2015. 

2. DOE’s Treatment of Ms. TallBear Following Her Protected Activity 
Meets the Definition of Adverse Actions. 

In the context of a Title VII retaliation claim, a materially adverse employment action 

constitutes a “significant change in employment status, such as hiring, firing, failing to promote, 

reassignment with significantly different responsibilities, or a decision causing significant 

change in benefits.” Douglas v. Donovan, 559 F.3d 549, 552 (D.C. Cir. 2009). Although “purely 

subjective injuries, such as dissatisfaction with a reassignment, public humiliation, or loss of 

reputation, are not adverse actions, the threshold is met when an employee experiences 

materially adverse consequences affecting the terms, conditions, or privileges of employment or 

future employment opportunities such that a reasonable trier of fact could find objectively 

tangible harm.” Kilby-Robb v. Devos, 14-CV-2200 (TSC), 2017 WL 1194451, at *2 (D.D.C. 

Mar. 30, 2017) (quoting Holcomb v. Powell, 433 F.3d 889, 902 (D.C. Cir. 2006)). 

The “objectively tangible harm” must be such ‘that a reasonable employee would have 

found the challenged action materially adverse, which in this context means it well might have 

dissuaded a reasonable worker from making or supporting a charge of discrimination.’” Dunbar, 

No. 13-CV-872 (TSC), 2017 WL 1208391, at *12 (D.D.C. Mar. 31, 2017). This court has 

accordingly held that “an adverse employment action normally gives rise to an inference of 
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discrimination only ‘if otherwise unexplained, [it was] more likely than not based on the 

consideration of impermissible factors.’ Kilby, 14-CV-2200 (TSC), 2017 WL 1194451, at *2 

(quoting Texas Dep't of Cmty. Affairs v. Burdine, 450 U.S. 248, 254, 101 S. Ct. 1089, 1094, 67 

L. Ed. 2d 207 (1981)). 

Importantly, both the U.S. Supreme Court and the D.C. Circuit have recognized that 

retaliatory adverse actions may include withdrawing an employee's supervisory duties or 

reassignment with significantly different responsibilities. Burlington N. & Santa Fe Ry. Co. v. 

White, 548 U.S. 53, 126 S. Ct. 2405, 165 L. Ed. 2d 345 (2006) (reassignment of duties can 

potentially constitute retaliatory discrimination within scope of Title VII retaliation provision, 

even though unaccompanied by demotion); Dunbar, No. 13-CV-872 (TSC), 2017 WL 1208391, 

at *12 (citations omitted) (adverse actions may take the form of: lateral transfers where there is 

not a diminution in pay or benefits if they result in materially adverse consequences affecting the 

terms, conditions, or privileges of the plaintiff's employment; when an employee is isolated from 

supervisors and coworkers; and, when an employee is transferred to a position with significantly 

less challenging duties). 

DOE spends a great deal of analysis claiming that Ms. TallBear alleges only “one 

cognizable materially adverse employment action, which took place on December 7, 2015” and 

seeking to point out how her other alleged adverse actions are “insufficient as a matter of law.”  

Mtn. at 18. But Ms. TallBear needs only one adverse action to state a plausible retaliation claim 

for purposes of a motion to dismiss. Hopkins, 238 F. Supp. 2d at 182 (all that the plaintiff must 

allege to survive a motion to dismiss under Rule 12(b)(6) as to a Title VII race discrimination 

claims is that she was subjected to race discrimination during the course of her employment with 

the defendants and subsequently terminated in retaliation for such complaints); cf. Burlington, 
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548 U.S. at 68 (Plaintiff met the “materially adverse” standard in three distinct instances, when 

she: 1) was stripped of her training officer duties and located away from other HR employees; 2) 

received lowered performance evaluations that cost her a bonus; and 3) had her work duties 

“diluted.”). 

Finally, of the cases on which DOE relies to support its assertion, many were decided on 

a motion for summary judgment. See, e.g., Bridgeforth v. Jewell, 721 F.3d 661 (D.C. Cir. 2013) 

(not all actionable harms are obvious and an employee alleging retaliation may rely on more 

subtle actions to make his case as long as they are not unduly speculative); Sims v. District of 

Columbia, 33 F. Supp. 3d 1, 12 (D.D.C. 2014) (genuine issue of material fact existed as to whether 

District of Columbia engaged in adverse employment actions by placing female police officer on 

performance plan and denying her training opportunities, desirable work assignment, regular 

schedule, and leave request). The law is not as narrow as DOE claims as to what incidents can 

constitute adverse actions, and Ms. TallBear has more than sufficiently alleged this element of 

her retaliation claim. 

DOE also emphasizes that several of Ms. TallBear’s alleged adverse actions—including 

postponement of her Federal Executive Institute training and the requirement that she take 

personal leave to conduct the November 2015 speaking engagements—took place before her 

informal EEO complaint on December 10, 2015, but does not indicate how that timing impacts 

whether these actions were adverse. DOE is basically ignoring that both of these actions 

occurred within days and in direct response to Ms. TallBear’s conversations with ED Director 

Harris and the Office of General Counsel in October 2015, which included protected activity. 

Compl. at ¶¶ 35-37, 41.  

More importantly, DOE misstates the controlling standard. Adverse actions in the 

retaliation context are sufficiently adverse if they are “harmful to the point that could well 
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dissuade a reasonable worker from making or supporting a charge of discrimination.”  

Burlington, 548 U.S. at 57.  The standard is not, as DOE suggests, that the adverse action 

actually did deter further protected activity.  Mtn. at 20.  Instead, it is an “objective standard” 

that looks to a reasonable person in the plaintiff’s position, not the plaintiff herself. Burlington, 

548 U.S. at 68-69.  DOE’s standard of actual deterrence would erase Title VI’s enforcement 

mechanism for any act of retaliation that occurred before the filing of a formal complaint of 

harassment.  If an adverse action needed to actually deter the employee against whom it was 

taken from making a charge of discrimination, then that employee could never file a charge of 

discrimination about that initial adverse action and the agency, the EEOC, and the court would 

never have the opportunity to adjudicate the retaliation.  Such a reading would go against the 

broad anti-retaliation protections that Congress intended in Title VII, id. at 66-67, and is not the 

standard.  Accordingly, the adverse actions that took place before Ms. TallBear filed her formal 

EEO complaint constitute sufficiently adverse actions. 

Moreover, although DOE asserts that “postponement” of training is not adverse 

employment action, the facts pleaded in the Complaint establish that the training was not merely 

postponed, but was effectively revoked because there was no indication as to when Ms. TallBear 

would have another opportunity. Compl. at ¶¶ 37-38. The postponement of the training also is 

not a “stand alone” basis for retaliation as DOE claims; this action was taken within three days of 

the conversation that Ms. TallBear had with ED Director Harris about her November 2015 

speaking engagements and her discrimination concerns. Id. at ¶¶ 35-37. This type of action and 

requiring an employee to use personal leave for speaking engagements that have been done as 

part of her official duties for several years can certainly constitute “objectively tangible harm” to 
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not only her career advancement but her personal finances and would normally deter a 

reasonable employee from making a claim if she knew that DOE would take such actions. 

Conceding that Ms. TallBear’s job reassignment that occurred formally on December 7, 

2015 could constitute adverse employment action (Mtn. at 19), DOE still seeks to downplay both 

(1) the denial of at least two job details and (2) the exclusion of Ms. TallBear from meetings that 

she would have normally attended and assignments that she would have been given before the 

filing of her EEO complaint on December 10, 2015 Mtn. at 21-23. Even the case cited by DOE 

with respect to denial of transfers, however, is limited to a situation where the denial is “without 

some other adverse change in the terms, conditions or privileges of employment.” Id. at 21 

(quoting Dorns v. Geithner, 692 F. Supp. 2d 119, 132 (D.D.C. 2010)). Not only was Ms. 

TallBear denied these details, but she has also experienced a de facto demotion, which DOE 

concedes, and has and continues to be excluded from meetings and assignments. In short, DOE’s 

arguments against these alleged adverse actions and the cases on which it relies are based on 

situations where the specific adverse action was in isolation, whereas as DOE’s extensive 

analysis shows, Ms. TallBear has alleged numerous, interconnected adverse actions in response 

to her protected activity. 

3. Ms. TallBear Has Clearly Alleged a “Causal Connection” Between 
Protected Activity and an Adverse Action. 

DOE’s entire argument as to this causation element is based on a flawed assumption—

that there was a two-year gap between Ms. TallBear’s protected activity and the alleged adverse 

actions. Mtn. at 23-27. DOE has turned a blind eye to the numerous conversations with DOE 

leadership that Ms. TallBear had after her many presentations from 2012-2015 and the specific 

conversations that Ms. TallBear had with ED Director Harris and the Office of General Council 
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in October 2015. When these incidents are considered, the causal connection between Ms. 

TallBear’s protected activity and DOE’s subsequent adverse actions is obvious. 

At this stage in the proceedings, a plaintiff may plead causation “simply by alleging that 

the adverse actions were caused by [her] protected activity.” Bartlette, 208 F. Supp. 3d at 323 

(citations omitted). The D.C. circuit has held that a party seeking to satisfy the causation element 

for a prima facie case of retaliation need only plead facts that permit an inference of retaliatory 

motive; and, that a party will meet this standard if she can show that her employer only began to 

discipline her after she complained about discriminatory treatment. Id. Moreover, an employee 

can satisfy the “because of” requirement of a Title VII retaliation claim by showing that his or 

her protected characteristic was a “but for” cause of an adverse employment action, or, 

alternatively, that the protected characteristic was just a factor motivating the adverse action. 

Ross v. United States Capitol Police, 195 F. Supp. 3d 180, 201 fn. 8 (D.D.C. 2016) (by stating 

plausible facts related to an allegedly discriminatory constructive discharge, plaintiff’s complaint 

adequately alleged that he suffered an adverse employment action that occurred “because of” his 

race). In short, the “particular path that an employee will pursue in establishing the ‘because of’ 

element need not be specified in the complaint,” nor does it matter where the employee has 

alleged sufficient facts to support the more demanding “but for” requirement.  Id. 

As highlighted above, Ms. TallBear alleges that on October 23, 2015, she specifically 

discussed in a conversation with ED Director Harris her upcoming speaking engagements for 

Native American Heritage Month at other federal agencies in which she planned to discuss the 

challenges to achieving Native American inclusion in the federal workplace and would discuss 

the stereotypical depictions of Native Americans in mainstream culture including sports team’s 

mascots. Compl. at ¶ 36. In that conversation, ED Director Harris expressed her disdain for these 
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activities and was belittling Ms. TallBear’s concerns compared to other protected groups. See id. 

The adverse employment actions against Ms. TallBear by ED Director Harris—the stripping of 

her leadership role and duties and the exclusion from key meetings—began occurring three days 

later. Id. at ¶¶ 37-39. Then, only six days after Ms. TallBear’s initial conversation with ED 

Director Harris, DOE’s Office of General Counsel communicated the news that Ms. TallBear 

must take personal leave to attend the Native American Heritage Month speaking engagements 

in her personal capacity and further offended Ms. TallBear by acknowledging the offensive 

portrayals of Native Americans by the term and imagery of the “redskins” but refusing to allow 

Ms. TallBear to even provide comments to raise sensitivity and awareness because of the 

concerns about effects to other racial groups. Id. at ¶¶ 41. Therefore, Ms. TallBear has alleged 

“close temporal proximity” between her protected activity and the alleged adverse actions. 

CONCLUSION 

Throughout Ms. TallBear’s employment, DOE has continually disregarded her concerns 

about the ongoing use of a racially-charged term in the workplace, even going so far as to punish 

her for expressing opposition to the continued use of the term. Now, DOE continues that 

dismissiveness, steadfastly maintaining that “redskins” is “benign,” despite its clearly violent and 

oppressive history. The only reason that DOE has taken this position is because the term is a slur 

for Native Americans—a group which DOE appears to believe does not have the right to be free 

of racially-charged language in the workplace like other protected groups.  

Ms. TallBear is not obligated at this time to present a compelling Title VII case. She will 

be able to do so once additional fact-finding has occurred through the discovery process. Instead, 

she must have pleaded her case only with sufficient facts to support the plausibility of her claims. 

As Ms. TallBear has stated both of her claims as a matter of law with more than enough facts to 

support that they are plausible, DOE’s Motion must be denied. 
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