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INTRODUCTION 

The Picayune Rancheria of Chukchansi Indians (“the Tribe”) – by and 

through the New Tribal Council elected on October 3, 2015 and recognized for 

government-to-government purposes by the Bureau of Indian Affairs (“BIA”), 

National Indian Gaming Commission (“NIGC”), the State of California, and the 

County of Madera – hereby submits this Answering Brief in support of, and to 

supplement, the State of California’s Answering Brief.  The District Court entered 

Judgment and Permanent Injunction, ER1 8 [ECF 102], upon the joint request of 

Plaintiff and Defendant Tribe.  As such, the Tribe was a prevailing party in the 

proceeding below.  For this reason, the Tribe files this Answering Brief as an 

Appellee. 

JURISDICTIONAL STATEMENT 

The District Court possessed subject matter jurisdiction over the instant 

action pursuant to 25 U.S.C. § 2710(d)(7)(A)(ii), “which provides in pertinent part 

that the ‘United States district courts shall have jurisdiction over . . . any cause of 

action initiated by a State or Indian tribe to enjoin class III gaming activity located 

on Indian lands and conducted in violation of any Tribal-State compact’” because 

the State had “alleged that the Tribe was operating class III gaming activities in the 

                                                 
1 In this brief, the Tribe refers to the Excerpts of Record as “ER” and the Tribe’s 

Supplemental Excerpts of Record as “TSER.” The District Court docket number is 

included in brackets as “[ECF _]” after each relevant citation to the ER or TSER. 
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Casino in violation of” a Tribal-State compact.   Judgment and Permanent 

Injunction, ER at 172 [ECF 102], (quoting 25 U.S.C. § 2710(d)(7)(A)(ii)).  In 

addition, the District Court possessed federal question jurisdiction pursuant to 28 

U.S.C. § 1331 because “Tribal-State compacts are created under federal law; 

therefore, a claim to enforce a compact arises under federal law.”  Id. (citing 

Cabazon Band of Mission Indians v. Wilson, 124 F.3d 1050, 1055, 56 (9th Cir. 

1997)).  As the District Court concluded, the Tribe had “waived its sovereign 

immunity under the Compact.”  Id. (citation omitted).  

However, this Court lacks jurisdiction to adjudicate the issues raised on 

appeal by the Appellant Distributees.  As a threshold matter, this Court cannot 

recognize the orders of the purported “tribal court” presented by the Appellant 

Distributees without first recognizing the legitimacy of the purported governing 

body that created the so-called “court.”  As discussed further below, it is well 

established that federal courts lack subject matter jurisdiction to adjudicate internal 

tribal matters, and therefore this Court must dismiss Appellant Distributees’ appeal 

for lack of subject matter jurisdiction.  See, e.g., Goodface v. Grassrope, Goodface 

v. Grassrope, 708 F.2d 335 (8th Cir. 1983).  In addition, Appellant Distributees 

lack standing to bring this appeal, which is an integral part of the constitutional 

limitation on federal court jurisdiction.  Simon v. Eastern Ky. Welfare Rights 

Organization, 426 U.S. 26, 37 (1976). 

  Case: 16-15096, 09/09/2016, ID: 10118960, DktEntry: 24, Page 8 of 56



3 
 

 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

(1) Whether the District Court erred by refraining from recognizing a Tribal 

government and instead recounting and, to the extent necessary, relying on 

the evidence in the record of the Bureau of Indian Affairs’, National Indian 

Gaming Commission’s, State of California’s, and County of Madera’s 

recognition of a Tribal government. 

 

(2) Whether the District Court erred by declining to recognize or enforce orders 

of a purported tribal court created by one faction to an intra-tribal dispute 

that would have required first adjudicating the existence and validity of the 

purported tribal court under tribal law. 

 

STATEMENT OF CASE 

The Tribe adopts the factual findings in the District Court’s Judgment and 

Permanent Injunction.  To the extent necessary, the Tribe will include factual 

summaries in the argument section below. 

SUMMARY OF ARGUMENT 

Ultimately, this appeal boils down to the desire of a small group of Tribal 

members to cast out the majority of an Indian tribe’s 1,000 adult members, leaving 

only the small group’s hand-picked friends and family as the recognized members 

of the Tribe.  The Appellant Distributees have been asserting these claims since the 

1980s, when the Tribe reorganized after achieving federal recognition through the 

litigation of Hardwick v. United States, and they have exploited every perceived 

forum to rehash these claims.  Every forum has dismissed their claims, including 
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the federal courts and the Department of the Interior.   

Although the District Court allowed the Appellant Distributees to appear in 

the case below, the Appellant Distributees do not possess a legally cognizable 

interest in this case, and they therefore lack standing.  Moreover, their assertions 

are precluded by the doctrines of collateral estoppel and res judicata.  

To the extent the Appellant Distributees attempt to show an injury, the 

Appellant Distributees make two primary arguments:  first, that the District Court 

should not have recognized a Tribal government; and second, that the District 

Court should have recognized the faction of their choosing as the Tribal 

government.2  The Appellant Distributees’ arguments are outside the scope of the 

instant action, as observed by the Appellee State.  Moreover, the arguments fail 

because the District Court did not recognize a Tribal government specifically 

because, as all parties acknowledged, the federal courts lack jurisdiction to do so.  

Because of its limited jurisdiction, the District Court was correct to decline the 

request to recognize the faction of the Appellant Distributees’ choosing.  Their 

arguments further fail because they are asking the Court of Appeal to do what they 

acknowledge no federal court can do, declare a Tribal government of their 

                                                 
2 The Appellant Distributees actually seek an order requiring the District Court to 

recognize the Ayala Faction (which no longer exists) based on a purported order of 

the Ayala Faction court (which no longer exists).  As discussed further below, 

Appellant Distributees lack standing to argue for relief to be granted to a third 

party.  See discussion, Section II, infra. 
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choosing. 

  For these reasons and those discussed below, this appeal should be 

dismissed. 

ARGUMENT 

I. Standard of Review 

A permanent injunction is reviewed on appeal under an abuse of discretion 

standard.  La Quinta Worldwide LLC v. Q.R.T.M., S.A. de C.V., 762 F.3d 867, 879 

(9th Cir. 2014) (citing Interstellar Starship Servs., Ltd. v. Epix, Inc., 304 F.3d 936, 

941 (9th Cir. 2002)).  “If the district court identified and applied the correct legal 

rule to the relief requested, we will reverse only if the court’s decision resulted 

from a factual finding that was illogical, implausible, or without support in 

inferences that may be drawn from the facts in the record.”  La Quinta Worldwide 

LLC v. Q.R.T.M., S.A. de C.V., 762 F.3d 867, 879 (9th Cir. 2014) (internal 

quotation marks and citations omitted).  Thus, a reviewing court should “consider 

whether the [district court's] decision was based on a consideration of the relevant 

factors and whether there has been a clear error of judgment.”  Id. (citation 

omitted). 

II. Appellant Distributees lack standing to bring this appeal. 

As discussed more in depth below, the Bureau of Indian Affairs (“BIA”) 

Pacific Regional Director issued a decision on February 11, 2014 (hereinafter “the 
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BIA Decision”), holding that the BIA would recognize the last undisputed 

governing body (known as the “Interim 2010 Tribal Council”) on an interim basis 

until the Tribe resolved its intra-tribal dispute as a matter of tribal law.3  See BIA 

Decision, TSER 000143-150 [ECF 10-1, pp. 20-27].  The BIA Decision was 

appealed to the Interior Board of Indian Appeals (“IBIA”) by several factions and 

individuals, including the Appellant Distributees.  Picayune Rancheria of the 

Chukchansi Indians v. Pacific Regional Director, 62 IBIA 103, 103 (Jan. 21, 

2016).  Pursuant to the Federal Regulations, the appeals had the effect of delaying 

the effectiveness of the BIA Decision until it was placed into effect by the Interior 

Board of Indian Appeals on February 9, 2015.4  See 25 C.F.R. § 2.6.   

On January 21, 2016, the IBIA considered the merits on appeal and 

dismissed all of the appeals of the BIA Decision.  Picayune Rancheria of the 

Chukchansi Indians v. Pacific Regional Director, 62 IBIA 103 (Jan. 21, 2016).  

With regard to the appeal filed by the Appellant Distributees, the IBIA – who 

referred to the Appellant Distributees as the “Citizens and Hardwick Members” or 

“Citizens” – observed that “Citizens has not shown that it is more than a collection 

of tribal members who believe themselves to have a greater claim to legitimacy as 

                                                 
3 As discussed further below, the Tribe resolved the intra-tribal dispute as a matter 

of Tribal law through a “clean slate” election on October 3, 2016 that included all 

Tribal members.  See discussion, Section IV.B.2, infra. 
4 Judicial review of the Department’s Order making the BIA Decision final and 

effective was not sought by any party.  See 25 C.F.R. § 2.6 (BIA decisions placed 

into immediate effect are final for purposes of APA review). 

  Case: 16-15096, 09/09/2016, ID: 10118960, DktEntry: 24, Page 12 of 56



7 
 

tribal citizens than the Tribe’s other members.”  Id. at 117.  “Citizens claims that 

there are only 46 legitimate members of the Tribe.”  Id. at 117 n.26.   

The IBIA further pointed out that it “is not clear how Citizens claims that its 

members were injured by the Regional Director’s decision to recognize the 2010 

Council for government-to-government purposes, except for a generalized injury 

(if any) they would share with all tribal members.”  Id.  “Such a claim,” the IBIA 

continued, “does not provide a basis for Citizens to have standing to appeal from 

the Regional Director’s tribal governmental recognition decision.”  Id. at 117.   

“Individual tribal members lack standing to appeal from BIA decisions to 

recognize a Tribe’s leadership.”  Id. (citation omitted).  Thus, the IBIA 

“dismiss[ed] Citizen’s appeal for lack of standing and as outside the scope of the 

Regional Director’s decision and this appeal.”  Id. Neither the Appellant 

Distributees nor any other party to the IBIA appeal sought judicial review of the 

IBIA’s decision. 

The IBIA applies the same standard to determine standing as the federal 

courts.  See Rosebud Indian Land and Grazing Association and Its Members, 50 

IBIA 46, 53 (2009) (“To evaluate standing, the Board follows the three elements of 

constitutional standing described in Lujan v. Defenders of Wildlife. 504 U.S. 555 

(1992).”).  Under both federal court and IBIA precedent, an appellant must 

demonstrate to the IBIA that (1) it has suffered an actual or imminent, concrete and 
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particularized injury to or invasion of a legally protected interest; (2) the injury is 

fairly traceable to the challenged action; and (3) the injury will likely be redressed 

by a favorable decision.  Lujan v. Defenders of Wildlife. 504 U.S. 555, 560-61 

(1992).  As the IBIA’s decision already found, the Appellant Distributees do not 

meet these constitutional standing requirements.   

First, the Appellant Distributees cannot demonstrate that they suffered an 

actual or concrete injury to a legally protected interest.  This is evidenced by the 

fact that the Appellant Distributees, in their Opening Brief, acknowledge that the 

first purported tribal court order they present recognizes a group of individuals 

other than the Appellant Distributees themselves.5  See Opening Brief, at 31.  This 

is because the Appellant Distributees are relying on a purported order by and in 

favor of a faction wholly separate from themselves, the now-nonexistent Ayala 

Faction.  Thus, the Appellant Distributees do not possess any interest in the Ayala 

                                                 
5 As the Appellant Distributees recount, the Ayala Faction court purported to 

declare the following individuals to be the tribal government:  “Nancy Ayala, 

Tracey Brechbuehl, Karen Wynn, and Charles Sargosa.”  Opening Brief, at 31 

(“This is the last Tribal Council that should have been recognized by the Federal 

Court.”).  This particular group of individuals, the Ayala Faction, does not exist as 

of approximately February 2014.  PRCI v. Pacific Regional Director, 62 IBIA at 

104.  To the extent Appellant Distributees identify their membership, they 

identified the following individuals:  Luke Davis, Sam Lawhon, Sr., Jane Wyatt, 

Anthony Ramirez, Mona Bragdon, and Ruth Ana Ramirez.  Notice of Appearance, 

TSER 000160 [ECF 47], at 4; Notice of Distributees Relieving Attorney Gary 

Montana, TSER 000177-178 [ECF 68]. 
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Faction’s purported tribal court (“Ayala Faction court”)6 order, which does not 

even mention or relate to the Distributees, and therefore they do not have a legally 

cognizable interest that could have been be affected by the District Court’s 

rejection of the order.   

As the IBIA held, Appellant Distributees are no more than individual Tribal 

members who cannot claim an injury “except for a generalized injury (if any) they 

would share with all tribal members.”7  Picayune Rancheria of the Chukchansi 

Indians v. Pacific Regional Director, 62 IBIA at 117.  Thus, even if the purported 

tribal court or its orders were valid or enforceable, the Appellant Distributees 

cannot establish that they possess a legally protectable interest that was adversely 

affected by the District Court.   

Second, as discussed more fully below, the District Court expressly 

refrained from weighing in on any internal Tribal issues, limiting its orders to the 

safety of the Casino and its patrons such that the operation of the Casino would 

comply with the Tribal-State Compact and IGRA.  See discussion, Section IV.A, 

infra.  As such, the Appellant Distributees cannot trace their alleged injury to the 

                                                 
6 By referring to the Ayala Faction’s purported court as the “Ayala Faction court,” 

the Tribe does not concede any legitimacy to the so-called court or its purported 

orders. 
7 As discussed more fully below, to the extent that the Appellant Distributees are 

attempting to adopt the position of the Ayala Faction, which no longer exists, they 

are precluded from raising such issues and claims.  See discussion, Section IV.C.2, 

infra. 

  Case: 16-15096, 09/09/2016, ID: 10118960, DktEntry: 24, Page 15 of 56



10 
 

District Court.  If anything, the alleged injury is fairly traceable to the Department 

of the Interior’s consideration and rejection of the Ayala Faction court and its 

purported orders.  Again as discussed below, to the extent Appellant Distributees 

were injured by the Department of the Interior’s actions, they must file a claim for 

judicial review under the Administrative Procedure Act.  “[P]arties cannot use a 

collateral proceeding to end-run the procedural requirements governing appeals of 

administrative decisions.”  See Big Lagoon Rancheria v. California, 789 F.3d 947, 

953 (9th Cir. 2015) (internal quotation marks and citation omitted).  

Finally, the federal courts lack jurisdiction to grant the redress sought by 

Appellant Distributees.  As discussed more fully below and acknowledged by 

Appellant Distributees, the federal courts lack jurisdiction to adjudicate intra-tribal 

disputes.  This is because the Ayala Faction court’s purported orders cannot be 

enforced without first determining that the Ayala Faction had authority under 

Tribal law to create a tribal court and that its so-called court had authority under 

Tribal law to issue the purported orders, which are determinations that the federal 

court cannot make.  See discussion, Section IV.B.1, infra.  Accordingly, the 

Appellant Distributees’ alleged injury cannot be redressed by a favorable decision.   

Therefore, the Appellant Distributees’ appeal should be dismissed for lack of 

standing. 
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III. The Appellant Distributees are Precluded from Raising Enrollment 

Issues. 

The Appellant Distributees’ claims and arguments are predicated on their 

assertion that the Tribe consists of only 46 adult members – rather than current 

enrollment of almost 1,000 adult members – and that they alone comprise the 

entire membership of the Tribe.8  See Opening Brief, at 11 (“[T]he Appellant 

Distributees have always asserted that a majority of the Tribe had been illegally 

enrolled.”).9  This premise was rejected in separate litigation and the Appellant 

Distributees are precluded from resurrecting those claims.   

Along with several other California Indian tribes, the Tribe’s federal 

acknowledgement was restored in the late 1980s pursuant to a Stipulated Judgment 

in Hardwick v. United States.  No. 79-cv-1710-JF (N.D. Cal., action filed 1979).  

                                                 
8 It is understood that all or the majority of the Appellant Distributees are 

descendants of Maryan Ramirez, a Chukchansi class member in the litigation that 

led to the resumed federal recognition of the Picayune Rancheria of Chukchansi 

Indians.  Opening Brief, at 9; see also Hardwick v. United States, No. 79-cv-1710-

JF (N.D. Cal., action filed 1979) [hereinafter “Hardwick”].  Hardwick v. United 

States, 2012 WL 6524600 (N.D. Cal. Dec. 13, 2012).  There were actually two 

Chukchansi class members in Hardwick, Maryan Ramirez and Gordon Wyatt.  

However, the Ramirez family has consistently contested the inclusion of the Wyatt 

family.  See Hardwick v. United States, 2012 WL 6524600 (N.D. Cal. Dec. 13, 

2012).     
9 The Appellant Distributees misquote the Tribe’s Constitution, asserting that the 

Constitution requires that individuals have a “‘special relationship’ with the 

original Distributees.”  Opening Brief, at 11.  In fact, the Tribe’s Constitution 

requires Chukchansi Indian blood and a special relationship with the Tribe.  

Constitution of the Picayune Rancheria, TSER 000151-156 [ECF 36-01] 

(emphasis added). 
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After the Stipulated Judgment, the BIA began working with Tribal members to 

reorganize and adopt a Constitution.  Hardwick v. United States, 2012 WL 

6524600, at *1 (N.D. Cal. Dec. 13, 2012).  During the Tribe’s reorganization in the 

late 1980s, the Appellant Distributees repeatedly attempted to convince the BIA to 

recognize them, and them alone, as the Tribe.  Hardwick, Memorandum of Points 

and Authorities In Support of Plaintiffs’ Motion for Enforcement of Judgment, No. 

79-cv-1710-JF, Docket No. 341, at 4-5 (June 7, 2012). The BIA consistently 

declined the Appellant Distributees’ requests.  Id. 

On June 7, 2012, the Appellant Distributees filed a Motion to Enforce the 

Hardwick judgment, arguing that the Ramirez family alone comprises the entirety 

of the Indian tribe referenced in the Hardwick Stipulated Judgment.  See id.  This 

would have resulted in a Tribal membership of approximately 46 individuals.  The 

motion was based on the Appellant Distributees’ oft-repeated argument that the 

BIA erred by including Chukchansi Indians other than their family to reorganize 

the Tribe.  See id.  On that basis, the Appellant Distributees sought a declaration 

that “the 1983 and 1987 Stipulations for Entry of Judgment limited restored 

recognition to those individuals still in possession of Indian lands at the time of 

their execution and that Maryan Ramirez and her descendants were consequently 

the only individuals with authority to formally organize the Chukchansi Indian 

Tribe and establish tribal leadership.”  Hardwick, Proposed Order, No. 79-cv-
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1710-JF, Docket No. 340-1.   

On December 13, 2012, the United States District Court for the Norther 

District of California denied the Ramirez family’s Motion to Enforce Judgment, 

observing that the Appellant Distributees “now seek[] to unwind more than twenty 

years of tribal governance by asserting that under the terms of the 1983 Stipulation 

and a later stipulation entered in 1987 (“1987 Stipulation”), restored recognition 

was available only to individuals who still possessed Indian lands at the time of the 

1983 and 1987 Stipulations.” Hardwick, 2012 WL 6524600, at *1.   

As the Northern District recognized, “A challenge to the BIA's recognition 

of a tribe's governing body is subject to the provisions of the Administrative 

Procedures Act,” and the Appellant Distributees have never sought judicial review 

of the BIA’s recognition of a government body of the Tribe after 1989.  Id. at *2.  

Moreover, it noted that they “have not come close to offering an adequate 

explanation as to why they could not have sought relief within six years after entry 

of the judgment in 1983, or indeed, any time within the past twenty-plus years.”  

Id. at *3.  The Appellant Distributees never appealed that order. 

“Res judicata, also known as claim preclusion, bars litigation in a subsequent 

action of any claims that were raised or could have been raised in the prior action.  

The doctrine is applicable whenever there is (1) an identity of claims, (2) a final 

judgment on the merits, and (3) identity or privity between parties.”  Owens v. 
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Kaiser Found. Health Plan, Inc., 244 F.3d 708, 713 (9th Cir. 2001) (citing Western 

Radio Servs. Co. v. Glickman, 123 F.3d 1189, 1192 (9th Cir. 1997)) (internal 

citations and quotations marks omitted).  Similarly, “[t]he collateral estoppel 

doctrine cautions litigants that ‘when an issue of ultimate fact has once been 

determined by a valid and final judgment, that issue cannot again be litigated 

between the same parties in any future lawsuit.’”  United States v. Arnett, 327 F.3d 

845, 848 (9th Cir. 2003) (citing Ashe v. Swenson, 397 U.S. 436, 443 (1970)).  The 

Ninth Circuit has further held: “[w]e employ a three-step approach in making the 

collateral estoppel determination: (1) we identify the issues in the two actions for 

the purpose of determining whether the issues are sufficiently similar and 

sufficiently material in both actions to justify invoking the doctrine; (2) we 

examine the record of the prior case to decide whether the issue was ‘litigated’ in 

the first case; and (3) we examine the record in the prior proceeding to ascertain 

whether the issue was necessarily decided in the first case.”  Id. (citing United 

States v. Romeo, 114 F.3d 141, 143 (9th Cir. 1997)). 

The Hardwick litigation, to which the Appellant Distributees were a party, 

involved the identical issue as the issue raised by Appellant Distributees here:  

whether, as “the Appellant Distributees have always asserted[,] . . . a majority of 

the Tribe had been illegally enrolled.”  Opening Brief, at 11.  The issue was fully 

litigated before the United States District Court for the Northern District of 
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California, and the Northern District of California rejected the claim in a final 

judgment on the merits.  Accordingly, the doctrines of res judicata and collateral 

estoppel preclude the Appellant Distributees from once again raising their long-

standing argument of sole or superior membership in the Tribe. 

IV. The Court did not recognize a Tribal government and did not err by 

relying on the record of agency recognition. 

Appellant Distributees mistakenly interpret the District Court’s Judgment 

and Permanent Injunction as recognizing a Tribal government.  In fact, the District 

Court did not recognize a Tribal government at any time for any purpose, either on 

an interim basis or otherwise.  Rather, the District Court merely relied on the 

evidence in the record, particularly the evidence that the following governments 

and agencies had recognized and established government-to-government 

relationships with the Tribal Council elected on October 3, 2016 (“the New Tribal 

Council”):  the BIA, the NIGC, the State of California, and the County of Madera.  

Even if the Court’s reliance on this evidence was a recognition, it was proper.  

Finally, the District Court was correct to ignore the Ayala Faction court’s 

purported orders. 

A. The District Court did not recognize a Tribal government. 

As Appellee State correctly observes, the District Court did not recognize 

any group as the Tribe’s government.  State Answering Brief, at 23-25.  This is 

evident from the plain language of the Judgment and Permanent Injunction.  The 
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District Court merely recited the facts in the record in its Findings of Fact section, 

including the following:   

(1) the Bureau of Indian Affairs’ recognition of the Interim 2010 Tribal 

Council through a February 11, 2014 decision by the BIA Pacific 

Regional Director,  

(2) the IBIA’s placing the BIA Decision into effect (¶ 29), the BIA’s granting 

of a federal contract request by the Interim 2010 Tribal Council based on 

such BIA recognition (¶ 30); 

(3) the NIGC’s affirmation that it was actively working with the Interim 

2010 tribal council (¶ 31); 

(4) actions by the Interim 2010 Tribal Council to promote safety at the 

Casino (¶¶ 32, 33); 

(5) actions by the Interim 2010 Tribal Council to conduct a “clean slate” 

election on October 3, 2015 to resolve the dispute (¶¶ 34-36); and 

(6) agreements entered into between the Tribe, through the Tribal Council 

elected in the October 3, 2015 election (“the New Tribal Council”) and 

the NIGC, the State of California, and the County of Madera to facilitate 

the Casino’s safe reopening in compliance with IGRA (¶¶ 37-39).  

The District Court did not at any point in the Order, or at any other time, 

adjudicate the validity of any action listed above, including the Tribe’s election of 

the New Tribal Council pursuant to Tribal law.  In fact, the District Court 

repeatedly clarified that it would not wade into the intra-tribal dispute to determine 

who was the legitimate Tribal government, advising the parties that the Court 
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lacked jurisdiction to do so.10  The District Court’s recitation of the record does not 

constitute a recognition of a Tribal government or its authority.   

The District Court did not actually identify any particular faction within the 

Tribe who could operate the Casino on behalf of the Tribe or preclude any faction 

from doing so.  Rather, the District Court stating in its Judgment that the “Tribe 

may operate the Casino.”  Judgment and Permanent Injunction, ER at 176 [ECF 

102] (emphasis added).  This provision merely lifted the Preliminary Injunction’s 

previous restriction on operating the Casino “until it is established before this 

Court that the public health and safety of Casino patrons, employees, and tribal 

members can be adequately protected from the violent confrontations and threats 

                                                 
10 See, e.g., Preliminary Injunction, ER at 31 [ECF 48], (“All parties and the Court 

itself agree that this Court does not have jurisdiction to adjudicate this governance 

dispute.”); Reporter’s Transcript of Proceedings, TSER 000161-169 [ECF 53], at 

48 (stating with regard to resolving the intra-tribal dispute, “it is not up to this 

Court to do that and I don’t have jurisdiction and I don’t have power to do it”); 

Preliminary Injunction, ER at 28 [ECF 48], (clarifying that its jurisdiction was 

predicated on the armed conflict on October 9, 2014, which “created a significant 

danger to public health and safety in breach of Section 10.1 of the Compact” and 

the fact that “the parties’ inability to resolve their ongoing intra-tribal dispute over 

Tribal governance indicates that the underlying impetus for the armed conflict had 

yet to dissipate”); Order Denying Reid Faction’s Motion for Order to Show Cause, 

TSER 000170-176 [ECF 65], at 4 (“While this Court has jurisdiction to address 

safety concerns pursuant to 25 U.S.C. § 2710(d)(7)(A)(ii) and the terms of the 

Compact, it does not have jurisdiction to resolve any intra-tribal governance 

dispute.”)  (emphasis added); Order Denying Request for Order to Show Cause, 

Request for a Cease and Desist Order, and/or Request for an Accounting, ER at 

160 [ECF 92], (“As previously stated on numerous occasions, the Court’s 

jurisdiction to impose injunctive relief is limited to interventions necessary to 

protect the public from imminent danger.”). 
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of violent confrontation among the tribal groups disputing leadership of the Tribe 

and control of the Casino.”  Preliminary Injunction, ER at 35 [ECF 48].  In any 

case, the restriction on gaming operations imposed in the Preliminary Injunction 

expressly would “have no further force and effect if the NIGC issue[d] an order 

lifting its Closure Order,” which occurred on December 18, 2015.  Id. 

To the extent the District Court entered any injunctive relief in the Judgment 

and Permanent Injunction, it was limited to protecting public safety and preventing 

any entity from taking actions that would violate the Tribal-State Compact or 

IGRA.  These provisions were as follows:  (1) a prohibition on deploying tribal 

police or other armed personnel of any nature within the area defined by Section 

2.9 of the Compact; (2) a prohibition on possessing, carrying, displaying, or 

otherwise having firearms within the area defined by Section 2.9 of the Compact; 

and (3) a requirement to return to the Tribal Gaming Commission all business 

records.  Id. at 15. 

Significantly, each of the injunctive provisions of the Judgment and 

Permanent Injunction apply to the “Tribe, and all of its officers, agents, servants, 

employees and attorneys, and all persons acting under the Tribe’s direction and 

control, including any group claiming to constitute the tribal government.”  Id. 

(emphasis added).  The fact that the Judgment and Permanent Injunction applies to 

any and every group that claims to constitute the Tribal government is indicative of 
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the fact that the District Court did not recognize a Tribal government. 

The only constraint on who can operate the Casino on behalf of the Tribe is 

the decisions by the BIA, the NIGC, and the State of California recognizing the 

New Tribal Council and its authority to operate the Casino as the Tribe’s 

government.  Thus, it is these facts that the District Court was most concerned 

with.  Review of those agency decisions was not before the District Court, 

however, and it is not properly before the Court of Appeal here.   

“[P]arties cannot use a collateral proceeding to end-run the procedural 

requirements governing appeals of administrative decisions.”  Big Lagoon 

Rancheria, 789 F.3d at 953 (internal quotation marks and citation omitted).  

Rather, “[t]he proper vehicle to make such a challenge is a petition for review 

pursuant to the APA . . . .”  Id. (citation omitted).  Thus, if the Appellant 

Distributees object to the NIGC’s decision(s) to recognize the Interim 2010 Tribal 

Council or the New Tribal Council elected on October 3, 2015, they needed to file 

a challenge under the Administrative Procedure Act.  Id.; see also Goodface, 708 

F.2d at 338 (holding that the district court’s jurisdiction over action taken by the 

BIA with regard to recognizing a tribal government was pursuant to the APA and 

under the arbitrary or capricious standard enunciated in 5 U.S.C. § 706(2)(A)).  
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B. The District Court did not err by relying on the record that the 

BIA and the NIGC had recognized the Interim 2010 Tribal 

Council and the New Tribal Council. 

1. Legal background concerning federal recognition of tribal 

governments for federal purposes 

As Appellant Distributees correctly point out, it is well established that the 

federal courts lack jurisdiction to adjudicate intra-tribal disputes.  See Opening 

Brief, at 27.  “Because tribal governance disputes are controlled by tribal law, they 

fall within the exclusive jurisdiction of tribal institutions . . . .”  Attorney’s Process 

& Invest. Servs. v. Sac & Fox Tribe, 609 F.3d 927, 943 (8th Cir. 2010); Ransom v. 

Babbitt, 69 F.Supp.2d 141, 150 (D.D.C. 1999).  “Indeed, there is perhaps no 

greater intrusion upon tribal sovereignty than for a federal court to interfere with a 

sovereign tribes’ membership determinations.”  Smith v. Babbitt, 875 F.Supp. 

1353, 1361 (D. Minn. 1995); Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55 

(1978).  As such, both federal courts and federal agencies lack jurisdiction to 

adjudicate an intra-tribal dispute where two or more groups claim to constitute an 

Indian tribe’s government.     

The BIA possesses primary authority to recognize tribal governments for 

federal purposes, and federal courts defer to such BIA recognition.11  Therefore, in 

                                                 
11 “Executive authority over Indian Affairs generally flows from the President to 

the Secretary of the Interior and is then further delegated to the Bureau of Indian 

Affairs (BIA), an agency within the Interior Department.”  F. Cohen, Handbook of 

Federal Indian Law 396 (2012 ed.).   
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such cases where the federal government must recognize a tribal government, the 

Department of the Interior is “obligated under its trust responsibility to determine 

who, for the purposes of relations with the [Department], [is] the tribal 

representative.”  Seminole Nation of Oklahoma v. Norton, 223 F.Supp.2d 122, 138-

39 (D.D.C. 2002) (citation omitted); see also Goodface v. Grassrope, 708 F.2d 

335, 338-39 (8th Cir. 1983) (concluding that the Department had acted arbitrarily 

and capriciously by failing to recognize a tribal government); F. Cohen, Handbook 

of Federal Indian Law 284 (2012 ed.); Alto v. Black, 738 F.3d 1111, 1123 n.9 (9th 

Cir. 2013) (holding that the Eighth Circuit in Goodface “was careful . . . to limit 

the scope of federal jurisdiction to the propriety of the BIA’s action under the 

APA, not the soundness of the BIA’s decision under tribal law”) (citing Goodface 

and Runs After v. United States, 766 F.2d 347, 351 (8th Cir. 1985)).       

However, “[o]nce the dispute is resolved through internal tribal mechanisms, 

the BIA must recognize the tribal leadership embraced by the tribe itself.” 

Attorney’s Process, 609 F.3d at 943 (citing Goodface, 708 F.2d at 139, and 

Wheeler v. U.S. Dep’t of the Interior, 811 F.2d 549, 552-53 (10th Cir. 1987)); see 

also Bucktooth, 29 IBIA 144, 149 (1996) (“Where an intra-tribal dispute of this 

nature has been resolved in a valid tribal forum, the results are binding on BIA and 

the Board.”) (citations omitted); Poe, 43 IBIA 105, 113 (2006) (“[T]he ultimate 

determination of tribal governance must be left to tribal procedures.”) (citing 
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Wasson v. Western Regional Director, 42 IBIA 141, 158 (2006)).  Accordingly, the 

federal government is required to defer to the resolution of an intra-tribal dispute 

by any appropriate tribal forum.   

Notably, even where an Indian tribe resolves an intra-tribal dispute through a 

tribal forum, the federal courts lack jurisdiction to review the Tribal resolution.  

Rather, the federal courts are limited to reviewing a decision (or lack of decision) 

by the BIA regarding the tribal resolution of a dispute.  See Alto, 728 F.3d at 1123 

(“Federal court lacks jurisdiction over an issue of tribal law in the absence of an 

initial determination by the BIA.”) (citations omitted); see also Goodface, 708 F.2d 

at 339 (noting substantial doubt that federal courts themselves can intervene under 

any circumstances to resolve a tribal dispute); F. Cohen, Handbook of Federal 

Indian Law, 140 (2012 ed.) (federal courts “have invariably deferred to such acts 

of recognition by the political branches”). 

For an Indian tribe engaged in gaming activities, the NIGC must defer to the 

BIA for recognition of the tribe’s governing body during an intra-tribal dispute.12  

                                                 
12 As a necessary predicate to fulfilling the Commission’s responsibilities to Indian 

tribes “on a continuing basis” and for required discrete actions, the NIGC 

“necessarily must know what entity to recognize as the governing body of the 

Tribe.”  In the Matter of Sac and Fox Tribe, Docket No. NIGC 2003-1, at 15; see 

also 25 U.S.C. § 2701 et seq.  However, pursuant to IGRA, the responsibility to 

recognize who constitutes the governing body of a tribe does not rest with the 

NIGC.  Rather, the duty of recognizing a governing body, thereby allowing the 

NIGC to fulfill its duties, falls directly on the BIA.  See 25 U.S.C. § 2703(5); In the 

Matter of Sac and Fox, Docket No. NIGC 2003-1, at 15.  For this reason, the 
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Attorney’s Process and Investigation Services, Inc. v. Sac & Fox Tribe of the 

Mississippi in Iowa, 609 F.3d 927 (8th Cir. 2010) (“NIGC defers to the Secretary 

of the Interior, acting through the BIA, in determining which faction should be 

recognized as the tribal government.”) (internal quotation marks and citations 

omitted); see also In the Matter of Sac and Fox, Docket No. NIGC 2003-1, at 15 

(Sept. 10, 2003)13 (“The Commission defers to the Secretary of the Interior’s 

determination of whom the Secretary recognizes as the legitimate tribal leadership 

of a tribe.”).  Consequently, both the NIGC and the federal courts are required to 

defer to the BIA’s recognition of an Indian tribe’s resolution of such an intra-tribal 

dispute. 

2. Factual Background of BIA and NIGC recognitions in the 

instant case 

On February 11, 2014, the BIA Pacific Regional Director issued a decision 

regarding the Tribe’s intra-Tribal dispute, in response to three consolidated 

administrative appeals from the “actions of the Superintendent, Central California 

Agency, returning the requests to contract with the BIA under the Indian Self-

Determination and Education Assistance Act (ISDA), Public Law 93-638, 

submitted by” the Reid Faction, the Lewis Faction, and the Ayala Faction.  BIA 

                                                                                                                                                             

NIGC defers to the BIA in determining who should be recognized as the tribal 

government during an intra-tribal dispute.   
13 Available at http://www.nigc.gov/images/uploads/final-

decisions/SacandFoxofMSinIA091003.pdf. 

  Case: 16-15096, 09/09/2016, ID: 10118960, DktEntry: 24, Page 29 of 56



24 
 

Decision, at 1 (unnumbered), TSER 000143-150 [ECF 10-1, at pp. 20-27].  The 

BIA Pacific Regional Director observed that the “leadership of the Picayune 

Rancheria of Chukchansi Indians has been embroiled in disputes since the 

December 3, 2011 election.”  Id. at 3 (unnumbered).  Because the Pacific Regional 

Director could not identify any faction as the Tribal government, she held that “the 

Bureau of Indian Affairs, Pacific Region, will conduct business, on an interim 

basis, with the last uncontested Tribal Council elected December 2010,” referred to 

as the Interim 2010 Tribal Council.  Id. at 6 (unnumbered). 

On February 9, 2015, the IBIA placed the BIA Decision into immediate 

effect.  See PRCI v. Pacific Regional Director, 62 IBIA at 113; 25 C.F.R. § 2.6.  

Judicial review of the Department’s Order making the BIA Decision final and 

effective was not sought by any party.14  See 25 C.F.R. § 2.6 (BIA decisions placed 

into immediate effect are final for purposes of APA review).  

On March 18, 2015, the BIA granted an application submitted by the Interim 

2010 Tribal Council for federal grant funds under Public Law 93-638 (often 

referred to as a “638 Contract”) based on the fact that the Department of the 

Interior had recognized the Interim 2010 Tribal Council in an effective decision.  

                                                 
14 As indicated above, on January 21, 2016, the IBIA considered the merits and 

dismissed all of the appeals of the BIA Decision.  Picayune Rancheria of the 

Chukchansi Indians v. Pacific Regional Director, 62 IBIA 103 (Jan. 21, 2016).  

Once again, neither the Appellant Distributees nor any other party to the IBIA 

appeal sought judicial review of the IBIA’s decision. 
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Judgment and Permanent Injunction, ER at 169 [ECF 102].  This further indicated 

that the BIA’s government-to-government relationship with the Tribe was with the 

Interim 2010 Tribal Council. 

Based on the BIA Decision recognizing the Interim 2010 Tribal Council 

becoming effective, the National Indian Gaming Commission (“NIGC”), began 

working with the 2010 Tribal Council for federal purposes related to Indian 

gaming.  On March 24, 2015, the NIGC issued a letter expressly stating that, based 

on the BIA’s recognition, it would work with the Interim 2010 Tribal Council for 

purposes of negotiating an agreement by which the NIGC would lift the 

Temporary Closure Order.  TSER 000179-180 [ECF 87, at pp. 4-5].  In addition, 

on October 5, 2015, the NIGC approved amendments to the Tribe’s Gaming 

Ordinance submitted by the 2010 Tribal Council.  See Letter, dated October 5, 

2015, from NIGC Chairman Jonodev O. Chaudhuri to Tribal Interim Chairman 

Reggie Lewis (Oct. 5, 2015).  TSER 000181 [ECF 87, at p. 7].   

Through a “clean slate election” held on October 3, 2015, the Tribal 

membership elected seven new Tribal Council members (“the New Tribal 

Council”).  See Judgment and Permanent Injunction, ER at 170 [ECF 102].  “The 

voter turnout was larger than at any time since the leadership dispute began.”  Id.  

Pursuant to Tribal law, the terms of the New Tribal Council members was 

scheduled to begin at 6:00 p.m. on October 26, 2015.  Prior to 6:00 p.m. on 
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October 26, 2015, the Interim 2010 Tribal Council abrogated its authority in favor 

of the New Tribal Council.  See Resolution No. 2015-85, TSER 000182-184 [ECF 

87, at pp. 16-18].  The New Tribal Council was seated without incident on October 

26, 2015 and succeeded the Interim 2010 Tribal Council.  Judgment and 

Permanent Injunction, ER at 170 [ECF 102]. 

After October 26, 2015, the New Tribal Council took over administering the 

BIA Contract on behalf of the Tribe, as well as all other Tribal operations.  

Judgment and Permanent Injunction, ER at 170 [ECF 102].  Once again deferring 

to the BIA, the NIGC also began working with the New Tribal Council.  Id. at 9.  

Notably, the Appellant Distributees sent a letter to the NIGC in May 2015, 

objecting to the NIGC’s recognition of the Interim 2010 Tribal Council, which the 

NIGC disregarded in continuing its working relationship with the Tribe through the 

Interim 2010 Tribal Council and the New Tribal Council, once elected.  See ER at 

93, [ECF 83-7].   

On December 21, 2015, the NIGC and the Tribe, through the New Tribal 

Council, executed the NIGC Settlement Agreement SA-15-01, for the purpose of 

resolving the issues related to the notices of violation and temporary closure orders 

issued to the Tribe.  Judgment and Permanent Injunction, ER at 171 [ECF 102].  

Based on the Settlement Agreement SA-15-01, the NIGC issued an order lifting 

the temporary closure orders on December 18, 2015.  Id. 
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3. To the extent that the District Court identified a Tribal 

government in the instant case, the Court correctly relied 

upon the BIA and NIGC decisions. 

As discussed above, the federal government is required to defer to a Tribe’s 

own resolution of an intra-Tribal disputes.  See, e.g., Ransom v. Babbitt,  69 F. 

Supp. 2d at 155 (noting that the BIA’s “rhetoric endorsing the principles of self 

government and tribal sovereignty ultimately rings hollow” where it ignored a 

tribe’s own resolution of an intra-tribal dispute).  The BIA properly deferred to the 

Tribe’s own resolution of the dispute and began administering its government-to-

government relationship with the Tribe through the New Tribal Council elected by 

the Tribe.  Deferring to the BIA, the NIGC continued its working relationship with 

the Tribe through the New Tribal Council, executing the Settlement Agreement 

and lifting the Temporary Closure Order.  Relying on the NIGC’s Settlement 

Agreement and its lifting of the Temporary Closure Order, the State of California 

entered into a settlement agreement with the Tribe, through the New Tribal 

Council (as did Madera County).  In turn, the District Court relied upon the NIGC 

and State of California’s actions.   

Appellant Distributees argue that the District Court should not have relied 

upon the BIA Decision because it was only for the purpose of P.L. 93-38 

contracting.  Opening Brief, at 1.  This argument is flawed for two reasons.  First, 

the procedural posture of the BIA Decision does not prevent other federal agencies 
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or the federal courts from relying on the decision of the BIA.  Second, it ignores 

the fact that the NIGC and the State of California separately recognized the Tribal 

government for purposes of gaming activities under IGRA and the Tribal-State 

Compact.   

Though couched in limiting language, the BIA Decision is “evidence in the 

record before us of who is recognized by the Executive Branch as the [Tribe]’s 

governing body.”  Cayuga Nation v. Tanner, 824 F.3d 321, 329 (2d Cir. 2016).  In 

Cayuga, the Second Circuit Court of Appeals recognized the importance of such 

evidence because recognition of other governments “is a topic on which the United 

States must speak with one voice, and that voice must emanate from the 

Executive.”  Id. at 328 (quoting Zivotofsky ex rel. Zivotofsky v. Kerry, 135 S. Ct. 

2076 (2015) (internal quotation marks omitted).  Moreover, as in Cayuga, “there is 

nothing in the BIA’s reasoning” in the BIA Decision “that confines itself to the 

ISDA [638] contracts at issue, or that suggests that the BIA would recognize 

different tribal leadership in connection with other functions relevant to the 

[Tribe]’s dealing with the federal government, including its courts.”  Id.  

The Cayuga Court recognized that BIA “decisions will typically carry some 

kind of limiting language” due to the jurisdictional limits of the BIA.  Id. at 329.  

The Court further recognized that “[t]o require tribes to cite a BIA decision 

recognizing a tribal government for all purposes,” which the BIA can never issue, 
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“could in many situations prevent tribes from vindicating their rights.”  Id.  For this 

reason, the Cayuga Court concluded, “the only practical and legal option is for the 

courts to consider the available evidence of the present position of the Executive 

and then defer to that position.”  Id. at 330. 

Here, the District Court did exactly that.  It considered the available 

evidence of the present position of the Executive:  that the BIA is actively engaged 

in government-to-government relations with the New Tribal Council, and that the 

NIGC had already deferred to the BIA and also recognized the New Tribal Council 

for purposes of gaming on the Tribe’s lands.   

The District Court was correct to rely on the evidence record reflecting the 

BIA’s decision to defer to the Tribe’s resolution of the dispute through the October 

3, 2015 “clean slate” election, as well as the evidence that the NIGC, the State of 

California and the County of Madera had deferred to the BIA decision.  The 

District Court’s reliance on the BIA and the NIGC decisions was proper in 

particular because no one, including Appellant Distributees, sought judicial review 

of the agency decisions.  Moreover, because of the nature of the action before the 

District Court and the Court’s limited jurisdiction, it was appropriate for the 

District Court to rely on the State of California’s and the County of Madera’s 

representations that they were satisfied the Casino would be operated safely with 

the New Tribal Council in charge. 
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For these reasons, the District Court did not err by relying on the evidence in 

the record.   

C. The District Court did not err by declining to enforce the Ayala 

Faction court’s purported orders. 

Appellant Distributees argue that the District Court erred by declining to 

enforce an order by a so-called “tribal court” in a purported case called Picayune 

Rancheria of Chukchansi Indians v. Yosemite Bank, Case No. 2013-005.  See 

Opening Brief, at 29.  The Appellant Distributees’ argument is flawed for several 

reasons.  Primarily, the Tribe does not have a tribal court; the Ayala Faction court 

is nothing more than a creation of one faction in an attempt to gain legitimacy 

during the intra-tribal dispute.  The Ayala Faction court’s legitimacy is disputed, at 

best, and the federal courts lack jurisdiction to resolve such a dispute.  Moreover, 

Appellant Distributees are precluded from raising arguments regarding the 

purported tribal court orders by the doctrines of collateral estoppel and res judicata.  

With regard to the Ayala Faction court’s orders purporting to enjoin the Tribe’s 

resolution of the intra-tribal dispute, the Appellant Distributees failed to raise that 

argument below when given an opportunity to the District Court.   

1. The Tribe does not have a tribal court, and the District 

Court could not have enforced the orders of the Ayala 

Faction court without first adjudicating the legitimacy of 

the Ayala Faction. 

The Tribe has never had a tribal court since its reorganization in the 1980s.  
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Accordingly, there is no tribal court to which to afford comity. 

The so-called “tribal court” referred to by the Appellant Distributees is 

actually a tribunal created by one faction during the intra-tribal dispute for the 

purpose of furthering its claims in the dispute.  In or around February 2013 – one 

year after the intra-tribal dispute began – two separate factions to the intra-tribal 

dispute, the Ayala Faction and Lewis Faction, each purported to create “tribal 

courts” for the purpose of attempting to convince non-tribal entities to take 

direction from the purported courts’ respective creator factions.15  The validity of 

both the Lewis and Ayala Factions’ so-called tribal courts and their respective 

purported orders were disputed by the other factions and for the most part ignored 

by the non-tribal entities.16   

The District Court could not enforce the orders of either the Ayala Faction’s 

or the Lewis Faction’s so-called tribal courts because to do so would require the 

District Court to first determine that one of the purported courts was a legitimate 

Tribal entity.  Because the federal courts lack jurisdiction to adjudicate an intra-

                                                 
15 In February 2013, the Lewis/Ayala Faction disintegrated into two factions, 

giving rise to a Lewis Faction and Ayala Faction, in addition to a third, pre-

existing faction called the Reid Faction.   
16 The creation of both purported tribal courts led to separate litigation in the 

federal courts.  See Anderson v. Duran, No. 13-cv-04825-RS (N.D. Cal. filed Oct. 

17, 2013); Picayune Rancheria of Chukchansi Indians v. Yosemite Bank, 13-cv-

00831-LJO-MJS (E.D. Cal. filed May 30, 2013); Picayune Rancheria of 

Chukchansi Indians v. Rabobank, No. 13-cv-00609-LJO-MJS (E.D. Cal. filed 

April 25, 2013).   

  Case: 16-15096, 09/09/2016, ID: 10118960, DktEntry: 24, Page 37 of 56



32 
 

tribal dispute, the District Court lacked jurisdiction to make such a determination.  

Because neither was a legitimate tribal court as far as the District Court was 

concerned, neither the Ayala Faction’s nor the Lewis Faction’s so-called tribal 

court were entitled to comity.17   

A tribal court may be an appropriate forum to resolve an intra-tribal dispute, 

but only where the court’s legitimacy and jurisdiction is not questioned.  See 

Goodface, 708 F.2d at 339 (distinguishing case where there existed a “functioning 

tribal court, which the parties recognize as a court of competent jurisdiction to 

                                                 
17 In cases where a legitimate tribal court is entitled to comity, the proper 

mechanism to enforce a tribal court order under the principle of comity is to bring 

an action in the federal courts for that purpose.  See, e.g., Marchington v. Wilson, 

127 F.3d 805 (9th Cir. 1997) (action by member of Indian tribe to enforce tribal 

court judgment against non-Indian concerning a traffic accident within the 

boundaries of the Indian tribe’s reservation).  Marchington is distinguishable from 

the instant case for three significant reasons.  First, the tribal court in Marchington 

was undisputedly established as a validly constituted tribal court.  Second, the 

tribal court order in Marchington did not relate to an intra-tribal dispute and was 

not purporting to rule on the validity of the very government that created it, which 

in itself is problematic.  Cf. Ransom, 69 F.Supp.2d at 152 (“[A]n incongruity exists 

when a court rules on the validity of a document by which it itself was created.”) 

(citing Luther v. Borden, 48 U.S. (7 How.) 1, 37-39 (1849)).  Third, even if there 

existed a tribal court in this case, it would not have jurisdiction over elections 

pursuant to the face of the Tribe’s Constitution.  See Constitution of the Picayune 

Rancheria, Article VII, § 7, TSER 000143-150 [ECF 36-1] (“All election disputes, 

including the determination of the qualifications of any voter or any candidate, if 

questioned, will be resolved by an Election Committee established under the 

Election Ordinance.”).  Thus, the District Court could not recognize or enforce an 

order regarding Tribal elections by such a court even if it existed.  See 

Marchington, 127 F.3d at 810 (federal district courts “must neither recognize nor 

enforce tribal judgments if . . . the tribal court did not have both personal and 

subject matter jurisdiction”). 
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resolve tribal election disputes”); see also Winnemucca, 837 F.Supp.2d at 1187.  

An internal tribal resolution of an intra-tribal dispute need not be made in a tribal 

court.  See Santa Clara Pueblo v. Martinez, 436 U.S. 49, 66 (1978) (“Nonjudicial 

tribal institutions have also been recognized as competent law-applying bodies.”).  

In the case of a disputed election, such as in the case of this Tribe’s intra-tribal 

dispute, a second election that solicits the participation of the entire tribal 

membership as it stood just prior to the dispute will constitute an internal 

resolution of the dispute.  See, e.g., Little Coyote v. U.S. Department of the 

Interior, 371 Fed.Appx. 716 (9th Cir. 2009) (Tribe’s former president, who was 

removed from office in a manner he claimed was unconstitutional, prompting the 

BIA to recognize the vice-president as the interim president, subsequently lost a 

general presidential election which rendered moot his suit against the BIA to end 

its interim recognition of the vice president).   

In fact, deference to a purported tribal court by the BIA is arbitrary, 

capricious, and contrary to the law, particularly when the purported tribal court is 

disputed and where its order is in conflict with an election or referendum by the 

entire tribal membership.  See Ransom v. Babbitt, 69 F.Supp.2d 141, 153 (D.D.C. 

1999) (“In addition to deferring to the dubious Tribal Court's decisions, [the BIA 

has] ignored the will of the people of the Tribe throughout this lingering dispute. In 

this regard, [the BIA’s] conduct directly violates the principles of tribal 

  Case: 16-15096, 09/09/2016, ID: 10118960, DktEntry: 24, Page 39 of 56



34 
 

sovereignty that guide federal-Indian relations.”).   

Thus, the BIA is required to defer to resolutions by any properly constituted 

tribal forums, including governing bodies and the tribal membership itself.  See 

Poe, 43 IBIA at 114 (“[W]e do not think it is permissible for the Bureau to regard 

the governing body of the Crow Tribe as an inadequate forum for the resolution of 

disputes when the actions of the General Council itself are questioned.”) (quoting 

Patrick Stands over Bull v. Billings Area Director, 6 IBIA 98, 104 (1977); see also 

Santa Clara Pueblo, 436 U.S. at 65-66.  Here, the BIA properly rejected the Ayala 

Faction’s (and the Lewis Faction’s) purported tribal court orders, and instead relied 

on the Tribal membership’s resolution of the dispute through an election.  See 

Ransom, 69 F.Supp.2d at 153.  The District Court was correct to defer to the BIA 

in this regard. 

Appellant Distributees quote a small section of a case from the United States 

District Court for the District of Nevada, Winnemucca Indian Colony v. United 

States, 837 F.Supp.2d 1184 (D. Nev. 2011), for the proposition that the federal 

courts themselves possess jurisdiction to recognize tribal court resolutions of intra-

tribal disputes.  However, read as a whole, Winnemucca does not support 

Appellant Distributees’ position.   

First, unlike in this case, the legitimacy of the tribal court in Winnemucca 

was undisputed.  The Winnemucca Court observed, “The [tribal] parties agreed to 
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submit their cross-appeals to a special panel of judges from the Sioux Nation (the 

Minnesota Panel) for a binding, non-appealable decision.”  Id. at 1187 n.1.  The 

Winnemucca Court noted this fact as being significant, stating “here the [Nevada 

District] Court has the Minnesota Panel’s ruling, and that panel fortunately was 

stipulated to by the [tribal] parties, avoiding any dispute over the legitimacy of the 

tribal forum itself.”  Id. at 1193 (emphasis added).  This is consistent with 

Goodface, which expressly distinguished cases where an Indian tribe has a 

“functioning tribal court, which the parties recognize as a court of competent 

jurisdiction to resolve tribal election disputes.”  Goodface, 708 F.2d at 339.  Even 

then, however, Goodface noted that “substantial doubt exists that federal courts can 

intervene under any circumstances to determine the rights of the contestants in a 

tribal election dispute.”  Id.   

In this case, as discussed above, the so-called tribal court asserted by the 

Appellant Distributees is disputed at best, nonexistent at worst.  Accordingly, 

Winnemucca does not support the Appellant Distributees’ argument that the 

District Court was required to recognize and enforce the Ayala Faction court’s 

purported orders. 

In addition, the Winnemucca Court recognized that jurisdiction in the federal 

courts is limited to judicial review of final BIA actions under the APA “to 

recognize certain tribal officials or not.”  Winnemucca, 837 F.Supp.2d at 1191 
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(quoting Goodface, 708 F.2d at 338, internal quotation marks omitted); see also 

Alto, 738 F.3d at 1123 n.9 (“[F]ederal court lacks jurisdiction over an issue of 

tribal law in the absence of an initial determination by the BIA.”) (citing 

Shenandoah v. U.S. Dep’t of Interior, 159 F.3d 708 (2d Cir. 1998), internal 

quotation marks omitted).  In Winnemucca, tribal participants sued the BIA for 

failing to recognize a tribal government and for interfering with tribal business 

based on the lack of a recognized governing body.  Id.  The Court, recognizing that 

the BIA had been purporting to deliberate over which tribal government to 

recognize for its own purposes for over ten years, observed that “there is the 

possibility that there will never be final agency action” by the BIA.  Id. at 1192.  

For that reason, the District Court enjoined the BIA from interfering in tribal 

business while it deliberated over who to recognize on an interim basis.  Id. at 

1193.   

However, even where an undisputed tribal court recognized one faction to 

the tribal dispute, the Winnemucca Court declined to order the BIA to recognize 

any particular faction.  Id. at 1188, 1193 (denying the second claim for 

“declaratory relief . . . that the United States must recognize the government of the 

Winnemucca Indian Colony as” a particular list of individuals) (emphasis in 

original).  Accordingly, Winnemucca actually contradicts Appellant Distributees’ 

argument that the District Court should have enforced the Ayala Faction court’s 
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purported orders. 

2. Appellant Distributees are precluded from asserting that 

the Ayala Faction court’s purported orders are enforceable 

or entitled to comity. 

In the instant case, the issue of whether the Ayala Faction court’s purported 

orders are enforceable was previously litigated and dismissed, both before the BIA 

and in previous litigation before the Eastern District of California.  Both instances 

of the prior litigation meet the elements of both collateral estoppel and res judicata.  

First, both the BIA litigation and prior Eastern District litigation involved the 

identical issue as the issue raised by Appellant Distributees here:  whether the BIA 

or the federal court should enforce an order by the Ayala Faction court declaring 

the Ayala Faction the Tribal government.  Second, the Appellant Distributees were 

parties to the BIA litigation, and the merits of the issue was briefed by multiple 

parties.  And, while not parties to the previous Eastern District of California 

litigation, the Appellant Distributees are parties in privity to the Ayala Faction18 

because they both have claimed to represent the same entity (the Tribe) and 

because the Appellant Distributees are representing precisely the same right in 

respect to the subject matter involved.  See Tahoe-Sierra Pres. Council, Inc. v. 

                                                 
18 As discussed more below, to the extent that the Appellant Distributees are not 

the same party or a party in privity to the Ayala Faction, they lack standing. 
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Tahoe Reg’l Planning Agency, 322 F.3d 1064, 1081–82 (9th Cir. 2003).19  

Accordingly, the Appellant Distributees are precluded from asserting the purported 

rights associated with the Ayala Faction court. 

Descriptions of the BIA litigation and the prior litigation before the Eastern 

District of California are recounted below. 

i. The BIA rejected the Ayala Faction court’s purported 

orders in a final decision on the merits. 

On February 11, 2014, the BIA Pacific Regional Director issued the “BIA 

Decision” in response to three consolidated appeals from the “actions of the 

Superintendent, Central California Agency, returning the requests to contract with 

                                                 
19 In Tahoe-Sierra Pres. Council, the Ninth Circuit held “that privity is a flexible 

concept dependent on the particular relationship between the parties in each 

individual set of cases”:  

Federal courts have deemed several relationships “sufficiently close” 

to justify a finding of “privity” and, therefore, preclusion under the 

doctrine of res judicata: “First, a non-party who has succeeded to a 

party’s interest in property is bound by any prior judgment against the 

party. Second, a non-party who controlled the original suit will be 

bound by the resulting judgment. Third, federal courts will bind a 

non-party whose interests were represented adequately by a party in 

the original suit.”  In addition, “privity” has been found where there is 

a “substantial identity” between the party and nonparty, where the 

nonparty “had a significant interest and participated in the prior 

action,” and where the interests of the nonparty and party are “so 

closely aligned as to be virtually representative.”  Finally, a 

relationship of privity can be said to exist when there is an “express or 

implied legal relationship by which parties to the first suit are 

accountable to non-parties who file a subsequent suit with identical 

issues.” 

322 F.3d at 1081-82 (citations omitted). 
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the BIA under the Indian Self-Determination and Education Assistance Act 

(ISDA), Public Law 93-638, submitted by” the Reid Faction, the Lewis Faction, 

and the Ayala Faction.  BIA Decision, at 1 (unnumbered), TSER 000143-156 [ECF 

10-1, at pp. 20-27].  The BIA Pacific Regional Director observed that the 

“leadership of the Picayune Rancheria of Chukchansi Indians has been embroiled 

in disputes since the December 3, 2011 election.”  Id. at 3 (unnumbered).   

In reciting the arguments by the several factions, the BIA Pacific Regional 

Director observed that the various factions had conducted various elections, 

meetings, and other methods to “resolve” the dispute in their favor.  See id. at 3-5 

(unnumbered).  Specifically, the BIA Pacific Regional Director observed that the 

“record also shows that multiple Tribal Courts were formed by the opposing 

factions, in attempts to resolve these issues.”  Id. at 6 (unnumbered).  Indeed, the 

Ayala Faction had provided substantial argument to the BIA Pacific Regional 

Director that “the issue of who constitutes the Tribe’s Tribal Council was 

addressed and resolved by the court that has jurisdiction over internal disputes of 

the Tribe, the Tribe’s Tribal Court . . . in Picayune Rancheria of Chukchansi 

Indians, et al v. Yosemite Bank, et al, Picayune Tribal Court Case No. 2013-005,” 

the same purported order relied on by the Appellant Distributees here.  Ayala 

Faction Brief to Regional Director on Appeal, at 8.   

The BIA Pacific Regional Director considered and rejected each of the 
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various factions’ arguments regarding their efforts to resolve the dispute in their 

favor.  With regard to each argument, including the Ayala Faction’s argument 

regarding its purported tribal court order in PRCI v. Yosemite Bank, the BIA 

Pacific Regional Director held that the BIA lacked “authority to determine which 

of the opposing factions [sic] interpretation of the Tribe’s law is correct.”  BIA 

Decision, at 6 (unnumbered), TSER 000143-150 [ECF 10-1, at pp. 20-27].  

Because the Pacific Regional Director could not identify any faction as the Tribal 

government, she held that “the Bureau of Indian Affairs, Pacific Region, will 

conduct business, on an interim basis, with the last uncontested Tribal Council 

elected December 2010.”  Id.  

In holding that she could not recognize any faction’s creation of a tribal 

court or the orders of any faction’s tribal court, the BIA Pacific Regional Director 

considered and dismissed the claim asserted by the Appellant Distributees in the 

instant case.  Id.  The IBIA affirmed the BIA Decision and placed it into effect in a 

final order for the Department of the Interior.  See PRCI v. Pacific Regional 

Director, 62 IBIA at 113.  Accordingly, the claim and the issue are precluded. 

ii. The Ayala Faction’s suit in the United States District 

Court for the Eastern District of California to enforce 

its purported tribal court order was dismissed. 

After creating its so-called tribal court and receiving its favorable “order,” 

the Ayala Faction filed an action in federal court to enforce its purported Yosemite 
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Bank order, the same purported order the Appellant Distributees rely upon in the 

instant appeal.  See Picayune Rancheria of the Chukchansi Indians v. Yosemite 

Bank, No. 13-cv-00831-LJO-MJS (E.D. Cal. action filed May 30, 2013).  Two 

other factions, the Lewis and Reid Factions, intervened in that lawsuit and disputed 

the validity of the Ayala Faction court and its purported orders.  The Ayala 

Faction’s case was dismissed.20  See id.    

At the hearing on the Preliminary Injunction in the instant case, counsel for 

the Appellant Distributees requested that the District Court defer to the Ayala 

Faction court’s purported orders  At the time, the counsel for the Appellant 

Distributees appeared unaware that the Ayala Faction had already attempted to 

compel the federal court to enforce the Ayala Faction court’s purported order in a 

separate action, or that such attempt was dismissed.  The following exchange 

occurred: 

                                                 
20 In 2013, the Ayala Faction had brought suit against various banks in two 

separate federal actions to enforce their purported tribal court orders:  Picayune 

Rancheria of Chukchansi Indians v. Yosemite Bank, 13-cv-00831-LJO-MJS (E.D. 

Cal. action filed May 30, 2013), which discussed above and at issue here, and 

Picayune Rancheria of Chukchansi Indians v. Rabobank, No. 13-cv-00609-LJO-

MJS (E.D. Cal. action filed April 25, 2013).  The Lewis and Reid Factions moved 

to intervene in both federal actions, informing the federal court of the intra-tribal 

dispute and invalidity of the Ayala Faction court.  In response to the other factions’ 

motions to intervene, a magistrate judge issued findings and recommendations 

adverse to the Ayala Faction in each case.  See, e.g., Yosemite Bank, 13-cv-00831-

LJO-MJS, Docket 29.  Recognizing that the District Court likely would soon 

dismiss them on the basis of the findings and recommendations, the Ayala Faction 

chose to pre-emptively dismiss both actions. 
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 MR. MONTANA:21 Okay, so that would then go to 

Federal Court under comity. 

And I’m trying to figure out why counsel for the McDonald 

Faction has not filed that with the Federal Court to give comity to that 

order, because that would resolve everything. 

*** 

THE COURT:  Let’s assume what you just said is 

correct. 

 

MR. MONTANA: Correct. 

 

MR. MARSTON:22 We filed that action, by the way, your 

Honor, and you dismissed it because they weren’t the Tribal Court. 

We brought an action in Tribal Court to resolve the inter-Tribal 

[sic] governmental dispute, to have an independent Tribal Court 

determine under Tribal law, do the Tribe’s Constitution, Election 

Ordinance and Enrollment Ordinance, who the lawful governing body 

of the Tribe was. 

*** 

And we asked this Court to recognize and enforce that 

judgment.  And I can’t remember if it was you, your Honor, or one of 

the other judges here in Fresno, dismissed the action. 

*** 

THE COURT:  Then let me ask you this.  If what I’m 

hearing is correct from both of you, that there are processes, there are 

procedure, they are definite, they are enforceable – 

 

MR. MONTANA: Yes. 

 

THE COURT:  -- and you brought the case into the 

Eastern District of California before whichever judge it was, and that 

                                                 
21 Gary Montana is counsel for the Appellant Distributees. 
22 Lester J. Marston was counsel for the McDonald Faction below, which was 

succeeded by the Monica Davis Faction. 
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judge dismissed it, did it then go to the Ninth Circuit? 

 

MR. MARSTON: No, it did not. 

 

THE COURT:  Well, that is our process, is it not?  If 

you think that the district judge was wrong, you have to go up to 

the next level. 

 

MR. MARSTON: Well, I know that, your Honor.  My clients 

didn’t authorize me to take an appeal to the Ninth Circuit. 

*** 

THE COURT:  I do understand, but what I’m trying 

to get to here is if all of these procedures exist and all of these people 

who are affected by what we are doing here and what you are doing, if 

they are correct in giving us the authority and the responsibility to get 

to a conclusion that is workable, that is enforceable, and that is safe, 

then the procedures need to be followed. 

 

MR. MONTANA: Yes. 

 

Reporter’s Transcript of Proceedings (Oct. 29, 2014), TSER 000161-169 [ECF 

53], 31-36 (emphases added). 

As the above exchange reveals, the Ayala Faction itself filed an action to 

enforce its purported tribal court’s orders.  The action was dismissed, and the 

Ayala Faction never appealed.  The Appellant Distributees acknowledged that the 

proper federal court process was not followed to enforce the Ayala Faction court’s 

purported orders.  As such, even if the Appellant Distributees could assert the 

rights of another group of individuals, they would be precluded from asserting the 

purported rights associated with the Ayala Faction court’s purported orders in the 
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instant appeal. 

3. The Appellant Distributees’ arguments regarding the 

purported October 2, 2015 and October 26, 2015 orders 

regarding the Tribal election should be disregarded. 

For the first time on appeal,23Appellant Distributees argue that the District 

Court erred by not recognizing and enforcing two purported orders by a new 

purported tribal court,24 which purported to enjoin the Tribe and IDRS, a non-

Indian organization with its principle place of business outside the boundaries of 

the Tribe’s Rancheria, from carrying out the Tribe’s clean slate election to resolve 

the intra-tribal dispute.25  See Opening Brief, at 33-37.  These new assertions 

                                                 
23 As the State of California explained in its Answering Brief, the Appellant 

Distributees did not substantively present the issue of the purported injunctions to 

the District Court and therefore did not preserve the issue for appeal.  State 

Answering Brief, at 19 n.12.   
24 Appellant Distributees appear to assert that these additional orders were 

generated by the Ayala Faction court.  However, the Ayala Faction and its court 

were disbanded in early 2014.  See note 5, supra.  A different individual purports 

to sit as judge on this new purported tribal court, and one order provided was 

without a date and another without even a signature.  Moreover, the Appellant 

Distributees provide no evidence in the record to support the contention that the 

new so-called court is the same as the Ayala Faction court. 
25 The purported injunction against the election was based, at least in part, on an 

argument that the election should not have allowed all members of the Tribe to 

vote.  In particular, the purported court took issue with an election including 

members who various factions had purported to disenroll during the intra-tribal 

dispute and who the Appellant Distributees prefer to see ousted from the Tribe.  

See Opening Brief, at 36.  Such membership disputes are outside the jurisdiction of 

the federal courts and federal agencies.  See, e.g., Smith v. Babbitt, 875 F.Supp. at 

1361; Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55 & n.32 (1978); California 

Valley Miwok Tribe v. Pacific Regional Director, 51 IBIA 103, 105 (2010) (“The 

Board lacks jurisdiction over tribal enrollment disputes.”); id. at 118 (explaining 
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should be dismissed. 

On December 21, 2015, prior to issuing the Judgment and Permanent 

Injunction, the District Court issued a Minute Order, TSER 000185 [ECF 100], 

allowing the parties to respond to the Ex Parte Joint Request for Judgment and 

Permanent Injunction (ER 2 [ECF 98]).  Appellant Distributees filed a Response in 

Objection to the Joint Ex Parte Request for Judgment and Permanent Injunction on 

December 21, 2015.  See ER 7 [ECF 101].  In their Response in Objection, 

Appellant Distributees failed to raise any objection based on purported tribal court 

orders dated October 2, 2015 and October 26, 2015.26  Accordingly, this argument 

should be dismissed on appeal.  Smith v. Marsh, 194 F.3d 1045, 1052 (9th Cir. 

1999) (“As a general rule, we will not consider arguments that are raised for the 

first time on appeal.”) (citation omitted). 

Even if these purported orders could be considered upon appeal, they suffer 

the same deficiencies, discussed above, as the Ayala Faction court’s order 

purporting to recognize the Ayala Faction.  First, these new purported orders also 

are outside the scope of the instant action, which was limited to the safe operation 

                                                                                                                                                             

that “except by delegation or request from the Secretary or Assistant Secretary, the 

Board is expressly precluded from adjudicating enrollment disputes”). 
26 Notably, the District Court did incorporate some of the Distributees’ objections 

into the Judgment and Permanent Injunction, specifically because it recognized 

that its jurisdiction was limited to the safe operation of the Casino and could not 

address internal Tribal matters.  Judgment and Permanent Injunction, ER at 175-

176 [ECF 102].   
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of the Tribe’s Casino pursuant to IGRA and the Tribal-State Compact, and thus 

outside the federal court’s jurisdiction.  Furthermore, there exists no tribal court to 

make such determinations, and the Appellant Distributees are precluded from 

asserting otherwise.  With regard to standing, the District Court merely relied on 

the BIA’s, the NIGC’s, and the State of California’s recognition of the New Tribal 

Council.  Therefore, any injury, to the extent Appellant Distributees could allege 

an injury to a legally protectable interest if any exists, is not fairly traceable to the 

District Court’s Judgment.  Finally, due to the Court’s lack of jurisdiction to 

adjudicate or determine the government of an Indian tribe, the District Court could 

not provide redress to Appellant Distributees, even if such redress were warranted. 

V. The Appeal filed by “the Monica Davis Tribal Council” Should Be 

Dismissed for Failure to File an Opening Brief. 

“An appellant’s failure to take any step other than the timely filing of a 

notice of appeal . . . is ground only for the court of appeals to act as it considers 

appropriate, including dismissing the appeal.”  Fed. R. App. P. 3(a)(2).  On 

January 21, 2016, a Notice of Appeal was filed on behalf of a group of Tribal 

members calling itself “the Monica Davis Tribal Council.”  See ER 7 [ECF 108].   

The Monica Davis Tribal Council did not file an opening brief.  In the 

absence of an opening brief, it is unclear whether the Monica Davis Tribal Council 

still exists or whether the group of individuals maintains the claims it asserted 

below.  Moreover, without an opening brief, it is unclear what action by the 
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District Court, or on what grounds, the Monica Davis Tribal Council intended to 

appeal.     

For these reasons, the Tribe respectfully requests that the Court dismiss the 

appeal filed by the Monica Davis Tribal Council. 

CONCLUSION 

For the foregoing reasons, the Tribe respectfully requests that this Court 

dismiss the appeals by both Appellant Distributees and the Monica Davis Tribal 

Council. 

 

Dated:  September 9, 2016 Respectfully Submitted, 

 

By: s/  James Qaqundah        

     FREDERICKS PEEBLES & MORGAN LLP 
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